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NOTICE OF MOTION:

CONDONATION APPLICATION IN TERMS OF RULE 27(3)

BE PLEASED TO TAKE NOTICE that the First to Third Respondents intend
applying to the above Honourable Court af the hearing of the matter for an Order in

the following terms:

1. Condonation for the late filing of the Answering Affidavit and Confirmatory

Affidavits. i
2. Further and/or alternative relief.

TAKE NOTICE FURTHER that if you intend opposing the application, you are
required to notify the First to Third Respondents’ attorney in writing within five (5)
days of service hereof and within ten (10) days after having given notice of your

intention to oppose, file your opposing affidavit, if any.

TAKE NOTICE FURTHER that the First to Third Respondents have appointed the
offices of the State Attorney, Pretoria, located at 316 Thabo Sehume Street, Pretoria
Central, Pretoria, Gauteng, at which they will accept notice and service of all

process in these proceedings.

TAKE NOTICE FURTHER that electronic service will be accepted at

DiMolepo@justice.gov.za / GSekati@justice.qov.za
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TAKE NOTICE FURTHER that the Ansu_ge:'[ing Affidavit of the First Respondent, DR
DION TRAVERS GEORGE filed herewitﬁ,_ﬁtogether with annexures and supporting

affidavits, will be used in support of the ap.ﬁfl'ibation.
KINDLY ENROL THE MATTER FOR HEARING ACCORDINGLY.

DATED at PRETORIA on this the 19 DAY of SEPTEMBER 2024.

. 3 o
s A !,
THE %P ETORIA
Di

TH
per: ledi Molepo
Attorneys for the First to
Third Respondents
316 Thabo Sehume Street
Pretoria Central
Pretoria
GAUTENG
Tel: 012 309 1500
Ref: 1122/2024/Z252

Email: DiMolepo@justice.qov.za /
G Sekati@)justice.gov.za
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Attorneys for the Applicants
Centre for Biodiversity Conservation
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1, the undersigned,

DR DION TRAVERS GEORGE

do hereby make oath and state that:

of South Africa. As such, { am the Executive Head of the Department of
Forestry, Fisheries and the Environment {“the Dépaitment” or “DFFE”} with
offices located at Environmental House, no 473 Stéve Biko Avenue, Arcadia

Preioria.

2. ! was appointed as the Minister of DFFE 3 July 2024. My predecessor is
Minister Barbara Dallas Creecy (“Minister Creecy”), who previously served
as Minister of DFFE from 28 May 2019 until July 2024. Where this affidavit
refers to decisions-and/or steps taken by Minister Creecy, 1 confirm the truth

and comreciness of the facts conceming those decisions.

3. The information concerning the various decisions relevant to the present
review application, emanate from documentation under the control of the
Department, Most of the documents to which | refer form part of the Rule 53

Record {"the record").

4, | am authorised, by virtue of my position as the Minister and the executive
head of the Department, to oppose the retief sought by the applicants and o

depose to this affidavit in furtherance thereof, This affidavit constitutes the
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answering affidavit of the first to third respondents {collectively referred to as
‘the Department” or “the DFFE")) and is accompanied by the confirmatory

affidavits of Ms Janet Coetzee, Dr Ashley Naidoo and Ms Dikeledi Molepo.

When | make submissions of a legal nature, | do so on the advice of the

Department’s legal representatives, which advice | accept as sound.

Before | deal with the aliegations in the founding and supplementary affldavits,
I'cutline the bases for the Department’s opposition to the application which |

do in the introduction beiow.

INTRODUCTION

Minister Creecy took a decision on 23 July 2023 to imptement no-take fishing
zones (also called island clostres) for a period of ten years around South
Africa’s six African Penguin breeding colonies. These istand closures were
implemented as a conservation measure to mitigate the decling in the African

Penguin population,

in this application, the applicants seek to review and set aside this decision
and through the Court's intervention, effectively seek to implement more

extensive istand closures than those which are currently in plase.

The istand closures which are currently in ptace (and which is the subject of
Minister Creecy’s decision on 23 July.2023) already cover approximately 65%

of the total geographical’ range of the applicamts proposed closure
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1.

12.

6
delineations, The applicants aliege that they have adopted and implemented

the recommendations of the Intemational Review Panel, an international

advisory commiltiee which Minister Creecy had established {o advise inter aiia-

on the benefits of istand closures as a meaningfuf conservation measure to

mitigate the decline of the African Penguin population.

The island closures directly impact the management of fisheries and fishing
rights which have been granted to Right Holders in the small pelagic (anchovy

and sardine) sector pursuant to sections 13 and 18 of the Marine Living

Resources Act 1998 (MLRA).

The island closures directly affect the small pelagic fishing industry for the
reason that small pelagic fish, in particular, sardine and anchovy, are the
preferred prey of the African Penguin. The small pelagic fishing industry and
the African Penguin thus compete for access to small pelagic fish: the fishing
industry for human and other consumption, and the African. Penguin. for prey.
There are accordingly different interests and competing rights at stake: the
rights of the applicants who represent conservation interests (*Conservation™)

and the rights and interests of the small pelagic fishing industry (*Industry”).

The Minister, as the representative of the State, is politically and legislatively
responsible for the administration, monitoring and oversight of both sectors
often where competing rights and divergent interests play a role in decisions

which must be made.
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13. The decision to impose island closures on 23 July 2023 therefore involved a

balancing of rights and interests.

14. 1 observe that:

141

14.2

14.3

Island closures around the 6 penguin breeding colonies have been in
place since September 2022. The applicants did not seek to review
this decision at that time on the basis that the decision was not
authorized and therefore unlawful. This would fundamentally

undermine their case should this be a basis for their review challenge.

Isiand closures are recognized as a meaningful conservation measure

to protect the African Penguin. This is demonsirably supporled by the
fact that the applicants themselves seek more exiensive isiand
closures. Implicit in the reiief they seek is an acceptance that island
closures are a meaningful conservation measure. The appiicants also
hereby accept that the Minister ‘has the power to impose island

closures as a conservation measure.

There is no scieniific data which. conclusively proves that island
closures will arrest the decline of the African Penguin and prevent its
extinction. This means that the objective which the applicants
ultimately seek to achieve is not capable of being met by the relief

which they seek.
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15.  The applicants seek to chailenge Minister's Creecy’s decision as irrational,
unlawful and unconstitutional and seek a substitution of the decision by this

Court,

16. There'is no merit ta the application. This is so because:

16.1 The decision was properly authorized in terms of the relevant

legislation.

16.2  The decision was based on the Expert Panel's Report which was the
subject of extensive consultation and engagement with the relevant

stakeholders including the applicants.

16.3 The decision was consistent with the purpose of the empowering
legislation and the Minister's constitutional, statutory and international

obligations.

16.4  The decision was neither arbitrary nor irational and any discretion that

was exercised was not exercised capriciously.
16.5 The decision was procedurally fair,-and substantively and proceduraily
rational.
17. The application is misconceived also for the following reasons:

17.1  As a matter of law, i is well-established in review proceedings that the
question is not whether the relevant decision is correct, it Is whether

the decision-maker exercised hisfher powers praperly..

~ T
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The doctrine of separation of powers looms large in this application.
When reviewing administrative actions, the Court is required to treat
administrative decisions with appropriate daference and is required o
give due weight to findings of fact and policy decisions made by those
with specific functions, duties and responsibiiities with a defined
means of competence and jurisdiction. The decision to impose island
closures around the penguin breeding colonies as an interim
conservation measure is manifestly a policy driven: decision which is
underpinned by a balancing of rights and interests. The decision
invoives complex marine and biodiversity science of both a qualitative
and quantitative nature. This is borne out by the fact that the
applicants themseives have soughtto place expert evidence before
the Court in support of the relief they seek. I say respectfully that itis
not for the Court fo decide which scientific method and/or conservation
measure ought {o be preferred and to impose this upon the

Department and all the stakeholders.

At the level of fact, multiple factors are responsible for the decling of
the African Penguin population yet the application proceeds from the
scientific premise that the major - if not the sols driver - of the African
Penguin decline is commercial smalt pelagic fishing which, according
to the applicants, is fast depleting the preferred foraging and prey of
the African Penguin around the breeding calonies. They allege that
the shortage of preferred prey can.only be reversed and sustained by
more extensive island closures which effectively means more invasive

no-take fishing areas around the penguin colonies. The facts
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demonstrate that whilst this is a contributing factor, it is not the only
factor which has contributed fo the decline of the African Penguin and
that a iong-term solution Is substantially more complex and polycentric

than what is being proposed.

The application is also, at best, prematurs, given the further scientific studiss,
investigations and analysis (“the further work”} identified by the international
Review Panel in their Report and which | deal with extensively further on in

the affidavit.

The decision to implement island closures was made by Minister Creecy on
23 July 2023 and cemmunicated to the public on 4 August 2023. The
applicants, the fourth and fifth respondents as part of the conservation and
fishing sectors respectively, wers afforded an opportunity untii January 2024
to engage on the issue of the island closures following the publication of the
International Review Pane! Report, and to appreach the DFFE with a
compromised position. This engagement process in the period August 2023
to January 2024 is addressed by the: applicants and the fourth and fifth
respondents in their respective affidavits. This approach and oppor-tgnity
given to the parties is consistent with the recommendations and advice of the.
international Review Pansl that conlinued communication, collabforatioh._ and
transparency of research data and analyses are strongly encouraged to build
trust and to strengthen progress towards seeking acceptable solutions
{Paragraph 7.7 of the Intemational Review Panel Report). The results of the
further work are critical to the process which will enable me io re-assess the!
position on the island closures and will better enable me to implement the
. §\
—~
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necessary changes {o the isiand closures, if necessary. and if so required,

Instead, the DFFE was served wilh this application in March 2024, which

regrettably interrupted this process. For the reasons given, as extrapolated

further on herein, the application is clearly premature.

| shali now proceed to deal with the issues arising from the application

according to the following order;

201

20.2

20.3

20.4

20.5

20.6

20.7

First, | deal with condonation for the late filing of the answering

affidavit.

Second, | set out the relevant legal and regulatory framework

according to which the appiication 'should be determined.

Third, | set out the relevant background facts which underpin the
application and the decision taken on 23 July 2023 (the impugned

decision) which is the subject of this application.

Fourth, { deal with the grounds of review set out in the main founding

affidavit and supplementary founding affidavit.
Fifth, | address the remedies sought.

Sixth, | deal with the relevant allegations in the main founding affidayit

ad seriatim where it is necessary to do so.

Dr Richard Sherley.
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20.8  Eighth, | deal with the allegations in the supplementary founding

affidavit ad serigtimto the extent necessary.
20.9 Lastly, I deal with costs.

CONDONATION FOR THE LATE FILING OF THE ANSWERING
\EFIDAVIY

| respectfully ask for condonation for the late filing of the DFFE’s answering
affidavit in accordance with the notice of motion filed herewith and based on
the relevant facts set out hereunder which is confirmed by Ms Dikeledi

Molepo, the DFFE's attorney of record from the office of the State Attorney.

The decision the applicants seek to review was taken on 23 July 2023. The

applicants faunched this application o 20 March 2024 - approximately

.235 days after the impugned decision was taken. The application was

launched on an urgent basis notwithstanding that the decision sought to be

reviewed was taken 8 months prior.

in terms of section 7{1) of the. Promotion of Administrative Justice Act 200
{PAJA), the applicani ought to have launched the application within a
reasonable time and not later than 180 daysafter the:impugned decision was
taken. The applicants have failed {o do so. A diligent review applicant knows
that whatever engagements it may be having with a decision-maker, it must

nonetheless ensure that it launches any review within a reasonable time.

N
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24. The delay in the launch of the application has inevitably impacted the filing of

the DFFE's answering affidavits.

24.1

24.2

24.3

24.4

The DFFE, like all government departments, is required to appoint its
legal team through the office:of the State Attorney. It is subject to the
State Attorney’s briefing policy when it comes to the appointment of

counsel.

1 am informed that counsel was only appointed and briefed on 4 June
2024 and that Senior Counse! was appointed after junior counsel. 1 am
extremely cumbersome, which made it very difficult for her to appoint
a suitable senior caunsel in the matter with the result that she was only

ablé to appoint senior counsel the first week in June 2024.

The papers in the matter are voluminous. The application itself
comprises aimost 1 000 pages. The papers were senf to counsel
electronically. The State Attorney has had difficuity with their email and
online system which is regularly offline which means that they are not
able to send emails and scan documents. This disruption, needless to
state, impacts the service delivery of the State Attormey, and thus the

State.

Seniar Counsel, Adv Golden SC, was not available forthe first case
management meeting which had aiready been: scheduled by the time

she was briefed.
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24.5 Junior counsel, Adv Salukazana, attended the first case-management
meeting before Deputy Judge President Ledwaba (DJP Ledwaha).on
10 June 2024. Aithough Adv Golden SC was contacted to ascertdin
her availabliity for the dates for the hearing of the application, she had
no input into the timetable for the filing of papers and for the further
conduct of the matter which was agreed to in the case-management
meeting, nor was she abie to provide any input given that she had not
(just having bsen briefed) had any meaningful insight into the

application.

246 The timetable for the further conduct of the matter which was agreed
to in the case management meeting was then subsequently confirmed

in a directive dated 10 June 2024 from the office of the DJP.

24.7 The directive, which | attach marked:“DFFE1”, required the DFFE to
file the supplementary Rule 53 Record by 14 June 2024, which it did.
The supplementary recard comprised 4 449 pages (approximately 13
lever arch files). This was in addition to the initial record that was filed

which comprised 931 pages.

24.8 The directive required the applicants to file their supplementary
affidavit by 28 June 2024 and the DFFE fo file its answering affidavit/s
by 26 July 2024. The DFFE thus had just short of a month {o file its

fited.

249 The fourth and fifth respondents were required to fite their answering

affidavits by 5 August 2024. | am given to understand that provision

NN
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was made for the staggered filing of the answering affidavits to allow

affidavits first.

24.10 By the time that counsel had perused and considered the application
and the initiaf record more fiilly which was done in the period between
12 June 2024 and 8 July 2024, counsel formed the considered view
that the Department would not be able o meet the deadline for the
filing of their answering affidavits by 28 July 2024 given the historical:
background to the dispute which spanned more than 10 years, the
complexity of the legal issues, the extensive and complex scientific
data and expert evidence and the nature of the instructions that was
required to do justice to the brief and to adequately present the case

for the DFFE.

24.11 The DFFE’s legal team contacted the jegal representatives for the
applicants and fourth and ﬂf_!’h respondents and sought an agreement
for more time to file the answering papers. The online meeting with

the legal representatives was held on 15 July 2024.

2412 1 am informed that in the ‘online meeting ‘on 15 July 2024, the legal
representatives agreed to a variation of the dates for the filing of
papers and agreed that the DFFE shall file its answering affidavits by
5 August 2024 and the fourth and fifth respondents by 9 August.2024.
The time was still not adequate but the parties agreed on 5 August
2024, although this was still, in the view of the Department’s counsei,

optimistic, The Department's legal representatives adopted the view
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that notwithstanding the- enommous time pressures, they will
endeavour to do their best to honour this deadline as they did not wish

o scupper the date for the hearing in Oclober 2024,

July 2024 to inform the DJP of the agreement and theé change in dates.

This letter is attached marked "DFFE2".

24 .14 However, it was not possible to meet this deadline given the amount
of work that was required to prepare the DFFE's case and its

answering papers. This was a mammoth task.

24,15 Given the nature and scope of the application, consuitations had to be
arranged and. instructions obtained from different departmental
officials across multiple disciplines, which included the Branches

Oceans & Coasts and Fisheries Management.

24,16 By the time that the appiication was launched, Dr Ashiey Naidoo, who
facilitated the !nterna-t.iona-l Expert Pane! review process and whose
memorandum / submission is pivotal to the application, had: been
depioyed as the CEO of CapeNature and was no longer easily
accessibie to the Department.and its iegal team for consuitations and
instructions. Dr Naidoo also no longer had access to his DFFE emails

which made the facilitation of instructions to counsel difficult.

24.17 National govemment elections took place in May 2024, A new South

Aftican government of national unity {GNU) was established and new

-

cabinet ministers wers appointed.
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Minister Creecy, who nad besn the Minister of DFFE since 2019 and
who took the decision on 23 July 2023, was appointed as Minister of
Transport in Ju__!y 2024. 1 was-appointed as the new Minister of DFFE.
This change in govemment and the change in Ministers was
significant. Having had no dealings with DFFE before, | am still
familiarising myself with the structures, work and. priorities of the

Department. This includes all litigation.

| formuiated the view, after | was extensively briefed on the application
by the relevant departmental officials, that the matter was capable of

settlement and that all efforts should be made to achieve this outcome.

On my instructions, the DFFE's legal team proposed to the parties’
legal. representatives the establishment of a Working Group in the
online meeting on 15 July 2024. The draft terms of reference were
shared with the parties for their consideration and input. The aim of
the Wording Group is to inter alia address certain of the
recommendations and  additional scientific  investigations
contemplated by the International Review Panel in their Report. This
is an ongoing discussion, but | remain hopeful.that the parties will
agree to this proposal as an opportunity {o complete the outstanding
areas of work which i.s required in order to achieve a feasible long term

solution for the survival of the African Penguin.

The DFFE’s counsel made contact with the legal representatives of

the applicants and fourth and fifth respondents when it became clear
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that the Department was not going fo meet the deadline of 5 August

2024.

The State Attorney then addressed correspondence to DJP Ledwaba
requesting another case management meeting. The correspondence

dated.2 August 2024 is attached marked “DFFE3”.

Correspondence was also addressed by the appficants, fourth and
fifth respondents to the Stafe Attomey and to the office of the DJP
regarding the late filing of the answering papers and the DFFE's
request for a case-management mesating. |.attach the applicants’ letter
dated 5 August 2024 marked “DFFE4", the fourth and fifth
respandents’ letter marked “DFFES”, and the applicants two letters

dated 8 August 2024 marked “OFFES” and DFFET.

| alsp attach the correspondence from Webber Wentzel Attormieys on
behalf of the amicus curiae, Animal Law Reform South Africa NPC,

dated 5 August 2024, marked “DFFES8".

| mention that the Department's Senior Counsel, Adv Golden SC, was
iit from 4 to 14 August 2024 and was not at all able to work on the
matter. She. had informed the State Attorney and the Department of
her itiness and had offéred to obtain a medical note from her doctor
should this be necessary. The State Attorney did not require a medical
certificate as Ms Mdié'-,éo and the Department in good faith accepted
that she was iil and was not able‘to attend fo the matter. A medical

certificate will be provided 16 the Court should this be required.
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The applicants addressed correspondence to the State Attorney.on 14
August 2024 enquiring when it's answering papers will.be filed. A copy

of this correspondence is attached marked “DFFE9".

The second online case-managament meeting was held at 14h00 on
Monday 19 August 2024 before DJP Ledwaba. The DFFE’s counsél
and Ms Moiépo attended on behalf of the Depaniment. The DJP had
indicated that he did not receive the State Attorney’s correspondence
dated 2 August 2024. Ms Molepo confirms that Adv Goiden SC had
great difficulty with her online connection and had lost connection to
the Teams platform for part of the discussion. By the time she was
able to reconnect, the meeting had concluded, and new dates for the
filing of papers had been putin place. Aftempts were made to convey
to the DJP the D_epariment’s.position th_at it_ would nof be able io file
fts answering afﬁdavit_siw_ii;h_in,one week and that it needed more time
to file. The DJP conveyed that if the Department required more time,
it could file an application for an extension of time. | attach the DJP’s
directive following the E:aé&rhahadeh*aent meeting on 19 August 2024,

marked “DFFEDA”,

| had in the meaniine Enstrg_cted_ the State Atlomey to address
correspondence to the pf__n_rﬁes to enquire about the proposed working
group and tq.ext_end a _req__t_gest;. for a2 meeting with the parties, without
iegal representatives, to discuss the dispute and to try and setile the
fitigation. A copy of.tlj__ng__l_e:t'tgr dated 21 August 2024 is attached marked

‘DFFE10".




24.29

24.30

2431

24.32

24.33

20
The fourth and fifth respondents’ regiy io the letter is attached marked
“DFFE11” and the applicants’ reply dated 23 August 2023 is attached

marked “DFFE12".

The fourth and fifth respondents had in the meantime filed their

answering aﬁ__'tdavits on 23 August 2024 in accordance with the DJP’s

directive made pursuant to the onfine case-management meeting on

19 August 2024,

The applicants addressed correspondence dated 28 August 2024 to
the office of the DJP, attached marked “DFFE13”, requesting more
time untii 13 September 2024 to file their replying affidavit. | attach the
fourth and fifth respondents’ reply to this fetter dated 2 September

2024, marked ‘DFFE14", ~**

The DFFE was regrettably unable to file its answering affidavits within
the time period provided in the DJP’s subsequent directive despite its

very best efforts to do so.

The DFFE has filed its ansv@eﬁn‘g affidavits late in circumstances

where:

24.331 Counse! for the Department was only briefed at the
beginning of June 2024; and where Senior Counsel was not
able fo attend the first case-management meeting given the

very shoii nofice.

24.33.2 Counsei fof the Department only commenced working on

the matter from about 12 June 2024 with limited papers as
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net ail the.papei‘s were emailed fo counsel at this stage as
the State Attorney had experienced constaitt difficulties with
their email system which was regularly offfine. Senior
Counsel obtained the remainder of the papers from her
colleagues who represent the fourth and fifth respondents
and - who also hold chambers at the Cape Bar. She then
discovered that the application was 887 pages jong and that
sh_e was ‘missing a substantial part of the application of
almost 500 pages. | mention that by this time the fourth.and
fifth raspondents alresady had more than 2 months to
consider the application and to prepare their answering
papers,

24.33.3 The suppiementary record of 4409 pages was filed on
Friday. 14 June 2024 which had to be perused and

considered.

24.33.4 Various consultations and discussions were held online, in
person and telephonically in the course of July, August and
the beginning of September 2024 to obtain instructions on
the issues addressed in the application which was very
difficuft at tinies as Dr Naidoo was not always available due

{0 his professional commitrments with CapeNature.

25. Since the Minister's decision of 23 July 2023 is the subject of the review

application, the DFFE’s answeringg'afﬁdavi'ts are crucial for a proper ventilation

-

of the issues and the just determination of the matter.
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| say respectfully that there can be nc proper determination of the matter

without the DFFE’s affidavits.

The Department will be seriousiy prejudiced if the affidavits are disallowed as
the application will then be determined in the absence of the State who will be

deprived of a fair hearing.-

As the facts show, the DFFE was not willful in.the late filing of its answering
affidavits, The circumstances which | have set out above cumulatively

contributed to the delay.

| submit that the DFFE has reasonable prospects of successfully opposing

the application for the reasons set out in this affidavit.

In the circumstances, | respecifully request that the fate filing of the answering

affidavits be condoned.in the interests of justice.

The Constitution

31.

Section 24 of the Constitution of the Republic of South Africa (“the
Constitution™. provides for Conservation of ecosystems and bioiogical

diversity.
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Section 24(b) provides that Conservation should be promoted, and ecological
sustainable development should be secured through reasonable legisiative

and other measures.

The obligation on the Minister to protect, respect, promote and fulfil the rights
in the Bill of Rights, including the rights in section 24, as provided for in
section 7({2) of the Constitution, does not specify the measures through which
the obligation may be fulfilled. It is lsft to the discretion of the state institution

or in this case, the Minisier of DFFE.

The National Environmental Management Act, 107 of 1998 (NEMA)

34.

35.

36.

The National Environmental Management:Act, 107-0 1998 ('NEMA”) is the
overarching environmental Jegislation which gives effect to section 24 of the

Constitution.

The reasonableness of the Minister's actions and dacision must be tested
within the ambit of NEMA and other relevant legislation promulgated pursuant
to section 24 of the Constitution, and not directly against section 24 of the
Constitution. That is so because the Constitutional Court has repeatedly heid
that where legislation has been-enacted to give effect to a right, a litigant
should rely on that legislation o give effect to the right or alternatively

challenge the tegislation as being inconsisient with the Constitution.

Section 2 of NEMA sets out the principles that apply fo actions of all organs

of state that may have a significant impact on the environment. The principles
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do not create specific obligations, as the applicants suggest, but instead, as
set out in gection 2(1)(b}, (¢) and {&) of NEMA, serve as guidelines which
organs of state must apply in the exercise of their conduct and decisions
relating to the protectioﬂr:nw;f-ﬁ'\.;;nvil"oﬁ.rne.ht; and guide tf;e interpretation,

administration and implementation of laws concerned with the protection and

management of the environment.

The precise way in which the principles and objectives are to be balanced is
a matter for the Minister to decide, as long as she/he does not do so in a way
which is arbitrary or capricious or which was not rationally conniected to-the

purpose of the statutory provisions.

Seclion 2(2) of NEMA provides that “Efivironmental management must place

people and their needs at the forefront of -i'tg concern, and serve their physical,

psychological, developrnenial; cultural and social interests equitably.”
Section 2(4) of NEMA provides that:

“(a} Sustainable devefopmant requires the consideration of all

relevant factors including the following:

(i That the disturbance of ecosystems and loss of biological
d:'vers'fﬁk are avoided; or, where they cannot be altogether

avoided, are minimised and remedied;

(il that pollution and degradation of the environment are
avoided, or, where they cannot be altogether avoided, are

D e B s edmadiia -
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Section 2(4)(a)(vii) provides that a'nzk adverse and cautionary approach
should be followed. This impiies that the limits of current knowledge ahout
the consequences of decisions and actions should be considered when
decisions are taken. The Consfitutional Courl! has held that this
precautionary approach entails taking into account the limitation on present
knowiedge about the consequences of an environmental decision, where due

to unavailable scientific knowledge there is uncerlainty as o the future impact

of a proposed development.

The fact that the island Giosures implemented by the Minister as an interim
conservation measure may not avoid or eliminate all the risk of the adverse
impact of fishing activities on the African Penguin, does not mean there is a

breach of the precautionary principfe. ™"

The Minister is reduired to considerthe interests and rights of all interested
parlies. This may require a balancing exercise when a decision is taken which

may aflect divergent interests. ' This is provided for in section 2(4) of NEMA:

“(q) Decisions must take info account the interests, needs and vaiues
of all interested and affected parties, and this includes
recognising all forms of knowledge, including traditr‘onai’_ and
ordinary knowledge.

B T N

Fuel Retailers Assaciation of Southern Alca v Difactar-Genérai; Environmertal Management, Depariment
of Agricutturs, Consernvation _and.Er_wi.-'c_mmpnt, Mpumalanga Province and Others {CCT67/06) [2007} ZACC

13:.2007 (10} BCLR 10589 {CC); 2007 {b) SA 4 {CC} {7 June 2007).
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(h)  Community well-beir; and empowerment must be promoted
through environmeanial education, the raising of environmental
awareness, the sharing of knowledge and experience and other
appropriate means.”

In terms of section 2(4)(!}, t’hef_sq_cigi_,._gqggqrﬁigahq environmental impacts of

such consideration and assessment.

Section 2(4)n} states that global and international responsibilities relating to

the environment must be discharged in the national interest.

Section 3A of NEMA empowers the:Minister-to establish advisory committees

in the following terms:

“The Minister may by notice in the Gazetie-
(a)  establish any forum or gdvisdgry committee:
(b)  defermine its composition and functions; and

{c) determine, in consultation with the Mimster of Finance, the basis
and extent of tht_a__re_muneraﬁon and payment of expenses of any
member of such forum or committee.”

Commitlees, such as the Inlernational Review Panel, are appointed {o advise

the Minister.
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47. Any advice given or recomniendations made are not binding on the Minister,

who is the ultimate siatutory decision-maker.

The National Environments! -Maliédémé{i—t: Bibdivéffsity Act, 10 of 2004
{NEMBA)

the suite of environmental management iegis!éticin fo which the principles

embodied in NEMA apply.

49. The objectives of NEMBA are set out in section 2. Among these are:

49.1 1o provide for the management and Conservation of biological
diversity within the Republic and of the components of such biological

diversity (.séct'ion. 2(_a)§i});”m ,_

492 to give effect to f_r'at-iﬁeg - international agreements relating 1o

biodiversity which are binding on South Africa (section 2(b)};

49.3 o provide for co-operative governance in biodiversity management

and Con'serv_at_ion {section 2(c)), and
49.4 to provide for a South African National Biodiversity Instifute to assist

in achieving the obiectives of NEMBA (sections 10 to 12).

50, Interms of section 9A of NEMBA, “The Minister may, by notice in the Gazette
and subject fo such coﬁdtfﬁdr;ls as .'the Minister may specify in the notice,

prohibit any activity ihat may negatively impact on the wellbeing of an animal’.
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international Instruments

51. Section 231 of the Constitution provides for the application of international

agreements in South Africa:

1)

(2)

{3)

(4)

(5)

The negotiating and signing of all international agreements is the
responsibility of the national executive.

An infernational agreement binds the Republic only after it has

been approved by resalution in both the National Assembly and

the 'N&ﬁbnai Council_of Provinces, uniess it is an agreement

referred fo in subsection {3).

An international agreement of a technical, administrative or
executive nature, or an agreement which does not require either
ratification or accession, entered into by the national executive,
binds the Republic without approval by the National Assembly
and the National Council of Provinces, but must be tabled in the

Assembly-and the Council within a reasonabie time.

Any internafional agreement becomes law in the Republic when
it is enacted into law by national legisiation: but a self-executing
provisfon of an agreement that has been aboroved by Parliament

is _faw in the Republic unless it is inconsistent with the
Constitution or an Act of Parfiament.

The Republic is bourid by international agreements which were
binding on the Republic when this Constitution took effect.”

[Emphasis added.]
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52. South Africa is a signatory to:

52.1

52,2

52.3

52.4

52.5

5286

52.7

52.8

52.9

The African-Eurasian Migratory Waterhird Agreement (AEWA).
The Benguela Current bonvention (BCC).

The Convention on Biological Diversity (CBD).

Agreement for Albatross and Petrels {ACAP).

Commission for the Conservation of Antarctic Marine Living
Resources {CCAMLR).

A
Convention on Internationai Trade in Endangered Species (CITES).

Convention on Conservation of Migratory Species (CMS).

United Nations Framework Convention on Climate Change

(UNFCCC);

The BONN Convention: and

52.10 The United Nations Convention on the Law of the Sea (UNCLOS)

53. The relevant international conventions and treaties wiil be addressed fully in

the DFFE’s heads of arguments.

The Marine Living Resources Act, 18 of 1898 (The MLRA")

§4. Al fisheries in South Africa are managed in terms of the ‘Marine Living

Resources Act No. 18 of 1998 {"the MLRA"). Fisheries Management of DFFE
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not only deals with the administrative reguilation of fisheries, but they also

issue fishing permils, sat permit conditions and conduct comgpliance

monitoring of the sector.

The objectives and relevant principles set out in Section 2 of the MLRA, inter

alia include;

55.1

55.2

55.3

55.4

5556

556

The need to achieve optimum utifisation and ecologically suslainable

development of marine living resources;

The need to conserve marine living resources for both present and

future generations;

The need to apply precautionary approaches in respect of the

management and development of marine living resources;

The need to utilise: marine living resources to achieve economic

growth,. human resource development, capacity building within

ecological balance consistent with the development objectives of the

national government;

The need to protect the ecosystem as a whole, including species

which are not targeted for exploitation;

The need to presenve marne biodiversity;
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55.7  Any relevant obligatiors of the national gavemment or the Republic in
terms of any international agreement or applicabie rule of international

law; and

55.8 The need to restructure the Fishing Indusiry to address historical
imbalances and to achieve equity within all branches of the Fishing

Industry.

Section 8(2) provides that the Forum (established in terms of Section 5 of the
Act), shall give consideration to infermation submitted to it by industriai bodies

and interest groups recognised in terms of subsection (1).

Permit conditions for small pelagic fish, including anchovy and sardine fishery,
are issued in terms of Section 13 of fhé. MLRA.

A permit issued in terms of Section 13 of the MLRA requires the holder of the
permit to comply with a number, of ether related laws, which includes NEMA,
NEMBA and the National Enviranmental Management: Protected Areas Act,

2003 (“NEMPA™} and the Regulatioris promulgated thereunder.
Permit Conditions for the /Anchovy Fishery 2024, and in respect of subsequent
fishing seasons, is issued subject to the provisions of:

59.1 General Policy on the Allocation of Long-Term Commercial Fishing

Rights and the Management of Commercial Fisheries;

59.2 Small Petagics Fishery Policy; and:
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59.3 Small Pelagics Fishery Manuai.

The Minister shall deterrning the Total Aliowable Catch (TAC), the Toial
Applied Effort (TAE), or a combiration thereof in terms of Section 14 of the

MLRA.

The Minister grants comh*uercial fishing rights in terms of Section 18 of the Act,

in respect of local fishing.

Section 18{7} provides that the Minister may determing sustainable
Conservation and management measures, including the use of a particular

type of vessel or gear, or area of fishing to which a right may be subject.

Section 19 provides for subsistence fishing and provides that the Minister
may, in order to achieve the objectives contemplated in Section 9(2) of the

Constitution, by notice in the Gazeite —

“(a) establish areas or zones where subsistence fishers may fish;
(b)  after consultation wfth thé Forum, declare-

(i} a specified communily to be a fishing communily, from
which inhsabitants imay be declared fto be subsistence
fishers; or

(i) any other persoh fo be a subsistence fisher; or

o A
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(W) any other fishing or related aciivily or the exercise of any
other right in that area or zone to be prohibited.”

In terms of Section 24, the Minister may in respect of any fishery, determine,
after consultation with the Forum, that the portions of the TAC, the TAE, ora
combination thereof allocated: in any year to subsistence, local, commercial

and foreign fishing, “and rights granted in respect thereof, shali be reduced.

Conclusion on the Minister’s obligations under the reguiatory framework

65.

66.

67.

The applicants’ conclusion in paragraph 202 of the founding affidavit that the
“Minister was under an obligation to imposing fishing closures fo limit purse-
seine sardine and anchovy ﬁshmg acﬂwt;es rhat negafrvefy impact the survival
and well-being cfthe Afncan Pengum lb an mcorrect legai proposition based

on a misconception of the Minister's statutory obligations and legal duties.

The law is not prescriptive as.to what. consarvation measures the Minister

shouid impiement and how it shouid be.implemented.

Uitimately, the Ministers decision — and choice — must be based on fact and
science and must take into. account the interests and rights of all affected

stakeholders.
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AND THE TOTAL ALLOWABLE CATCH (TAC) FOR SARDINE AND
ANCHOVY

Given its significance to the current application, | attach the Permit Conditions:
Peiagic Fish Anchovy Fishery 2024, dated 17 January 2024, marked
“DFFE15” and the Permit Conditions: Pelagic Fish Sardine / Pilchard Fishery
2024, marked “DFFE16”,

Of direct relevance to the application is that purse-seine fishing ({the fishing
method: used for small pelagic fishing) is restricted in centain areas set out in

paragraph 3.1 of the Permit Conditions.

In respect of the African Penguin b@e_d_i_ng_ colonies the following restrictions

apply between 15 January and 31 December 2024:

70.1  Inrespect of Dassen Island, interim fishing: closures apply.

70.2 Inrespect of Robben !§Iand', the existing MPA restrictions apply.
70.3  Inrespect of Stony Point (Betty's Bay), interim fishing closures apply.

70.4  In respect of Dyer island (Gansbaai), interim fishing closures apply.
All small pelagic fishing vessels are excluded from the area fandward
of the dashed line within.the Dyer Istand vicinity, but vessels with a
total length-iess than-26m are permitted to fish offshore of the dashed

ling. -
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70.5 Inthe Algoa Bay area around St Croix and Bird Islands, interim fishing

closures apply.

Areas closed to small pelagic fishing around the penguin breeding colonies
are thus expressty endorsed. in the anchovy and sardine permit conditions.
This is the implementation of the Minister's decision taken on 23 July 2023 to

implement the Interim Closure Areas around the 6 penguin colonies.

Thus, island closures do not refer fo physical closures around the penguin
breeding colonies. The clpsures are implemented through permit restrictions
(also called no-take fishing areas) which preclude the commercial fishing of

small pelagic fish within a cerlain geographical range.of the penguin colonies.

The implementation of isiand closures is dependent on compliance by the

small pelagic fishery permit holders, which is strictly monitored

Paragraph 6 of the Permit Conditions regulates Calch Controls and

limitations. | highlight the foliowing:

74.1  No small pelagic fish shall be dumped or discarded into the sea or

deliberately freed from the net;

74.2 A Permit Holder who reaches their apportioned catch allocation shall
immediately cease any further landing of that species against that

Permit;

743  Should the Pemit Moider fail to adhere io the above conditions, the

Debartl‘hent m'éy {with respect to paragraphs 9.1 and 9.2} confiscate

~ S
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the unauthorised géér,_ Th-é‘ Departrment may implement the
provisions of Section 28 of the MLRA and/or legal proceedings in all
cases where the above . conditions are believed fo have been

breached;

if the jast s’ét of the sea;cih {for either the normat season or the sub-
seasan, if the Iaft;af is allocated} leads to an over-catch for a padicular
Permit Holder, that landing must be spiit and the excess amount of
fish deducted from another Permit Holder's allocation, if that vessel is
in possession of-a Permit for more than one Permit Holder and
provided that the other Permit Holder's allocation has not yet been
filled. if the other Permit Holder/s ailocating has been filled, then the
over-catch will be autofpaticaliy;_t__:leduncted_-_from the following season's

final aliocation for the Permit Holder that has over-caught,

Shouid a vessel be’in possession of a Permit for a single Permit
Holder only, and if the last: set of the season {for either the nommal
season of the sub-season, if the jatter is allocated) results in an over-
catch for that Permit Ho!der’s allocation, then thiat'amount of fish will
automatically be deducted from the foliowing season’s final allocation

for that Permit Holder.,

When deliberate over-caiching of a Permit Holder's allocation is
suspected, 'the Department may institute Section 28 proceedings
under the MLRA or criminal proceedings against such a Permit

Holder.
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75. Regarding the submission «f informatisn on the TAC, the foliowing is required:

751

78.2

75.3

75.4

758.5

On completion of the offloading process, the mass of all the applicable
species must be completed on the Landing Declaration, OM/EN
26/7/3, and certified as correct by both the Permit Holder or a
nominated representative of the Permit Holder and the Fishery Control
Officer / Marine Resources Monitor. The name of the Permit Holder

must be reflected on the landing declaration.

The TAC species caught shail be deduced from the quantum allocated
to the Permit Holder. All fish must be weighed in the presence of the
skipper and/or a nominated representative of the Permit Ho!dér and

the Fishery Controi Officer / Maring Resources Monitor.

S

The Permit Holder shall provide weekly summanes of catches to

Fisherias Manageméht: Marine Resource Management.

The Permit Holder shall conduct operations strictly in accordance with
the attached [pilchard/anchovy] categorisation schedule (Annexure
“A". Recommendations for changes to that schedule should be

forwan:'!ed to Mrd de Goede.

Should the Permit Holdar fail to timeously submit the above
information or sup_mit fals_._é or incorrect information, the Department
may refuse fo reé-ssﬁ.e apermit under Section 13 of the MLRA for the
following year until such _t_i'me‘ as the required information has been

receipted; or proceed under Section 28 of the MLRA.

~F
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in relation to the ecosysiein effects of fishing, the Permit Holder has the

foliowing obligations:

768.1 The Permit Holder must take cognisance of sustainable fishing

practices and of the impagts of fishing on the ecosystem.

76.2 In this regard, steps must be taken to minimise the incidenta!l mortality

of unwanted by-catch,
76.3  Furthermore, steps must also be taken to minimise impacts of fishing

on top predators, such as seabirds.

The following TACs have heen set for sardine and anchovy for the 2024

fishing season which rgnslfl?m ‘_!_EI_J.gnu?r')f‘to 31 Dﬁcember 2024:

77.1  Finat anchovy TAC ' 140137¢

77.2 Directed 14em sardine TAC West of Cape Agulhas: 27 000t

77.3 Directed 14cm sardmeTAC East of Cape Agulhas: 38 000t

77.4  Total sardine TAB (juvenite and adult sardine): 24 500t

For the 2023 fishing season, the _.a_nlchovy TAC was 247 500 tons, the total

sardine TAC (west and east of Cape Aguihas) was 40 500 tons, and the total

sardine TAB was 21 000 fons.

The anchovy TAC has decreased by 43%, the total sardine TAC has

increased by 80% and ihe total sardine TAB has decreased by 17% since

~ T

2023.
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THE STATUS OF THE SMALL PELSGIC FISHERY [N SOUTH AFRICA

Given the nature of the applicatigiﬁgq the role of smail pelagic fish as the
preferred prey of the African Pengﬁin. Ef is necessary to provide the Court with
a summary of the status of the small pelagic fishery in South Africa. The
information which I provide is contained in the report titled “ Stafus of the South
African Marine Fishery Resources 2023 (2030 NDFP)". | attach the relevant

extracts of the report marked “DFFE17”.

Forage fish, also referred to as simall peiagic fish, exhibit schooling behaviour,
have a small body size with rapid. growth rates, have short lifespans and
exhibit strong population responses: tc environmental variability which result
in large natural-fluctuations in abundhnce overispace -and time even in the
complete absence of fishing. Abundant small pelagic forage fish off the coast
these three species generally account for more than 95% of the total small

pelagic purse-seine catch.

Long-term changes in the relative abundance of anchovy and sardine have
been observed both locally and worldwide. Changes in the abundance of the
wo species are generally assaciated with variability in their recruitment, owing
to changing environmental factors that affect, amongst others, transport of
eggs and larvae and feeding coniiticns.” Thiese characteristics also render
small pelagic fishery reseurces Susceptible to those impacts of climate

change that result in ‘changed sirculaticn pattems, altered composition and
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productivity of lower trophic leveds, and the distribution of marine onganisms —

all of which are likely to exacerbate recruitment variability.
Small pefagic fishery resourced are important fo the country for several
reasons.

83.1  FEirst, the purse-seine fishery in which they are caught is South Africa’s
largest fishery in terms of landed mass and second only to the hake

fishery in terms of value.

83.2 Second, small pelagic fish are an important and high-quality source of

protein. Anchovy and round herring are mostly reduced to fishmeal
and oil in industrial scale factories and used as a protein supplement
in agri- or aguadféeds.- BardineTs mainly'canned for human and pet
consumption, with a small amecurit packed-whole for bait or as cutlets

for human consumnptign.

83.3 Third, the small pelagic fishery employs a iarge workforce in fishing

and related industries.

83.4 Lastly, small pe!a_g_i_!:_.ﬁ_'s_h -;:c__b‘upy a k;ey:position in the marine food web
where they are the link that.fransfers energy produced by plankton to
Iarge-Bodied predatory fish, seabirds and marine mammais. In this
rale, forage fish species can and do have major effects on higher
trophic levels as well as an lower trophic levels, and the variabiity in
forage fish ‘abundarice is- likely ta propagate throughout the entire

ecosystem,
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Because animals and huisans aliks @apend o forage fish, it is important to
manage the fishery that targats them in a manner that accounts for their high
degrea of variability and importance to the ecosystem. This is S0 because of
the potentially severe risks of local d(-;-;ﬂ-eti-on of forage fish for dependent

areas.

However, an often-overlooked fact is that whereas forage fish abundance
influences higher trophic levels, the predation pressure exerted by these
predators also has a controlfing influbnce on the abundance of forage fish,
given that they are the main feod source for many predators. Estimates of
forage fish losses io predation are typically much higher on average than
losses to fisheries, yet thé assumplion is oftel made that fishing is the main

driver of reduced forage fish biomass.

Although it remains difficult to disentangle the impacts of fishing and natural
processes at relevant timescales in extremely complex marine ecosystems,
excessive fishing is Jikely to disrupt important trophic interactions, particularly
at low levels of forage fish abundance. Furthermore, predation pressure is
likely to increase too as forage fish abundance declines, at least until a new

predator-prey equilibrium is established..

Fisheries management responses 1o such declines in forage fish abundance
should therefore be precautiomary to limit the risk that abundance falls below

levels at which future recruitment is compromised and/or the ecosystem is

~ ST
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markedly impacted, while at the samg-time having regard for the important

socio-economic rale of the commercial fisheries that depend on forage fish.

A prolongad period of fow éérdin_e recruitment since 2004 resulted in a rapid
decline in the size of the sardine stack with sardine catches dropping to levels
in the order of 90 000 tons between 2008 and 2014 and to less than 40 000
tons in 2017 and 2018. The sardine catch in 2019 of only 2 100 tons was the
lowest recorded overthé past 70 years. Sardine catches, however, recovered
to 14 800 tons in 2020, 23 0C0 tons in 2021 and 26 000 tons in 2022, although

more than 70% of catches in 2021 and 2022 were taken on the South Coast.

Owing to this rapid decline in sardine catches, anchovy catches again
dominate the fishery, with avérage clifchés of around 220 000 fons between
2000 and 2018. The 2019 :anchovy &atch of around 165 000 tons was the
lowest recorded since 2013 and aithough the 2020 anchovy catch of 285 000
tons was the highest since 2012, ¢atches in 2021 and 2022 were only 156 000

tons and 172 000 tons, respectively,’

The TACs for both species and the TAB for juvenile sardine are set at the
beginning of the fishing secason, based on results from the total biorass
survey of the previous Noveriber.. However, because the anchovy fishery is
iargely a recruit fishery, the TAC of anchovy and the juvenile sardine TAB are

revised mid-year foltowing completion of the recruitment survey in May / June.

Since the sardine biomass has dropped below threshold, the primary and

overriding consideration becomes assisting its speedy recovery, while stifl
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having consideration for the socio-acenomic implications associated with any

TAC recommendation.

Ongoing research thé‘f has _an'" impact on the sustainable use and
management of small pql__agig__ﬁsr}eries off the coast of South Africa includes
regular monitoring of smail pelagic fish abu‘n_dgnce, development and revision
of managen;ent procedures,- and investigation into, amongst others,
population structure, biclogy-and ecology, catch patterns, distribution and

behaviour of key species.

The biomass and distribution of anchovy and sardine {also other small pelagic
fish species) are assessed biannually using hydro-acoustic surveys. Given
the fluctuating mature of thie dbundatice of small pelagic fish species, these
surveys continue to provide estimates that are far more reliable tham those
that would have been obtained through mathematical estimation from
commercial catch data only and have énabled optimal use of these resources
at times of high biomass while offering  protection {0 them at low biomass

levels. v

Climate and the temperature of the water piay an important role in the sardine
population end recruitment. Sardines prefer colder, upwelled waters of the
West Coast. Importantiy, the resutts of a genemic study which was conducted
confimed the existence of iwo sarding stocks off South Africa that have
adapted to different water temperatures and experience reduced fitness and
lower survival when outsidé their preferred temparature ranges. The study

revealed that sardines on the Wést Coast grew significantly siower in water

e

-
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that was several degrees cocler thary those from the South and East Coast.
These results have important implications for management of the sardine
fishery since, despite mixing between the two stocks, a single stock
management strategy can 'régtzi;: i population declines. if regional stocks

adapted to specific lemperature ranges are over-expioited.

The potential impacts on the marine environment of increasing levels and
anthropogenic poliutants, subhlas _metailic elements, persistent organic
poliutants and micropiastics are cat}Se-for concem but information cn their
concentration levels and effects on marine life Eé limited or absent for many

ecosystemns, inciuding those off South Africa.

The total combined catch of anchovy, $ardine and round herring fanded by
the small petagic fishery decreasad by 45% from 386 000 tons in 2016 to just
217 000 tons in 2019, due‘thainly to a substantial decrease in the catch of

anchovy from 262 000 tons in 2016 to-only 165 000 tons in 2019,

The catch of anchovy subsequently rebounded in 2020, reaching 285 GO0
tons. Catches of anchovy were again at low levels in 2021 and 2022, despite
high TACs being set for these -years. The utilisation of the anchovy TAC
allocated for most years since: 2000 remains low, with:-only 56% of the TAC

being caught on average since 2000. ..

The directed sardine caich fall rapidly from 63 000 tons in 2016 to an ali-time
low of 2 100 tons in 2019 -as.a' résult of drastically reduced TACs given the

declaration of Exceptional Circumstances for sardine at the end of 2018 and
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in subsequent years. Exceptional Circumstances, in this case, refers to a
situation where the sardine biomass fell below levels that were projected
during simuiation testing of the Management Procedure. Such a situation
requires immediate management .int'erven'tion. The intervention was to
drastically reduce the sardine TAC for 2019. In 2019, the directed sardine
TAC was only 12 000 fons but has since been increased to around 33 300
tons because of a slight recovery of the resource in 2022. The landings of
sardine in 2021 and 2022 ayaraged'laround 30 000 tons with most of these
catches having been taken on the South Coast. The sardine resource,
however, remains in a stressed state, following poor recruitment in most years

since 2004.

Anchovy and sardiné recruitment are aléo impoftant overall and impact the
availability of the resource. Recruitmeént refers to the process whereby small

young fish transition to older iarger fish and bécome part of the population.

Anchovy recruitment measured in2016 was.considerably lower than the iong-
term average and almost half that measured in 2015. This was followed by a
record high anchovy recruif estimzte of 830 billion fish in 2017. The decrease
of close to 50% in that aduit anchovy biomass from 1.5 million tons in 2018 to
only 0.84 million toris in-2919 was followed by above average anchovy
recruitmant in 2020 giving rise to @ 3-fold increase in adult biomass in that
year. Recruitment of anchovy in 2021 and 2022 was again below average
with the subsequent below average adult biomass of only 1 miliion ton
measured at the end of 2022. | mention that subsequent to the publication of

this report, the most recent sivey estimates of anchovy from February/March
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2004 indicate that the biomass has remained unchanged.at around 1 million

tonnes. This prompted a decrease in the anchovy TAC set for 2024.

Sardine recruitment has I;efh;iﬁéé;'véfy low. Despite a slight increase in
sardine recruitment in 2020,. half of the recruitment estimates in the past ten
years have been lower than 5 billion fish. By 2022, the biomass had however
increase.d to ox;er SBﬁ 000 tons. Despite this recent increase, the 2022
biomass estimate is still lower ,th‘an the long-term average of 844 000 tons,
hence the categorisation of sardine status as being between depleted and
optimat and the setting of a preéautionary TAC for 2023. Subsequent to this
report, the sardine biomass, estimated in February/March 2024, has further
increased 1o around 1 miltion tons, aliowing for modest TAC increases for the
2024 fishing season. In increasing the TAC, the Department sought fo reduce
the projected sardine biomass fof 2025 by at most 20% of the level that would

be attained in the complete absence of fishing.

Shifts in the distribution of both anchovy and sardine aduits that have

previously been reported continue to be monilored.

The abrupt eastward shift of anchovy that occurred in 1996 persists in most
yaars, with an average of 38% of the adult anchovy biomass observed in the
area 1o the west of Cape Agulhas since 1996 compared fo 64% on average
in the years preceding the shift. The percentage of the sardine biomass found
in the area to the wesl of Cape Agulhas remains highly variable but has

detreased considerably in recent years.” The percentage located to the west
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of Cape Agulhas remains relativiely low al 39%. This has subsequently

increased slightly to 41% by February/March 2024.

104. The primary approach that has been used to limit catches of forage fish is

Rights-Based Management with specific annual TACs.

105. The incorporation of eoosys,te_rﬁ cdnéiderations and the de'velopmen't of
ecosystem-based management is typically caried out through OMP
simulation testing' fo ensure certain probabiiities that sardine and anchovy
abundances would not drop below specified threshoids when harvested. The
report acknowledges that recent OMPs were also tested using parameters
denoting risk to the African Penguin population, as they feed predominantly
on sardine and anchovy dnd because of theil conservation status, which is of
concem due fo appreciable reductions in their numbers at the major breeding

colonies over recent years and their listing as endangered by the JUC,

106. Spatial management of small ‘pelagic fishing is formally implemented to avoid
high iocal exploitation levels and has the associated benefit of preventing local
forage fish depletion and heightened competition between dependent

predatars and the fishing industry.

107. The Status of the South African Marine Fishery Resources 2023 Report
acknowledges that the Department, through various interventions, sought to
develop a compromise proposal for future fishing restrictions that would

decrease the cosl of closures to industry, but stilf maintain reasonable levels

~ Sy

of protection of those areas where penguins prefer to forage.
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Climate change introduces ‘mportant: implications for small pelagic fishing

arcund the coast of South Africa.

Small pelagic fish have been characterised as excellent bio-indicators of
climate-driven changes in maring systems because of their responsiveness
to environmental f_prcing.. - Predicted effects of climate change inciude
changed species distributions, ano these are frequently the first effect to be

observed and are driven primarily by changed temperatures.

The relative distributions of both anchovy and sardine have shifted eastwards
over the past decades, where these shifts significantly comrelated with the
cross-shelf SS5T gradient off the South Coast. Spatial cateh patterns of both
species have also chariged, -and whereas for sardine recent catch patterns
will have been affected 5y~"e§§b!icit- spatial management measures, a higher
proportion of annual anchovy catches {which are not spatially restricied)} have
been taken on the western Aguihas bank between Cape Point and' Cape

Agulhas, than previously.

Improving predictive capacity. in terms of the likely responses to climate
change of exploited fish has besn identified as a critically needed adaptation
for South African fisheries management, including the need to develop
medels to better understand the potential impacts of climate change on

species, food webs and fisheries: *
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Given that small pelagic fish distilofions are changing, a first step in
developing models to improve predictive capacity is to better understand the

effects of different environmeintal parameters on their distributions.

The availability. of sardine and anchovy, as the preferred prey of the African

Penguin, features proniiﬁeﬁtiy in the application.

it is criticai to understand not only the science behind the availability of sardine
and anchovy as a food source for the AfricanPenguin, but also the impartance
of the fishery to commergial fishing for human consumption, job creation and

income generation in the smaller coastat communities.
| now deal with the relevant hackground-facts to-the appiication.

THE RELEVANT BACKGROUND FACTS

Spheniscus Demersus — The. _Afrjcan Penguin

116.

117.

The bird species, Spheniscus Demersus, also called the African Penguin, is
one of South Africa’s most iconic g.s_-;_'abi_rqs and is.a species of penguin found
off the coast of Southern Afriga. The Af:rit_-:an Penguin is thought to have once
been South Africa’s most ab L_J‘r:!_d;qn_‘t' seabird. It is endemic to the coastal areas

of Southern Africa, including S_q_uth Afﬁpa_ and Namibia.

The African Penguin cannot fly and has flippers suitable for a marine habitat.
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118. African Penguins breed mostly 4n 1ocky, offshore islands along the coast but
two mainiand colonies (Bouiders in Simon’s Town and Stony Point in Betty's
Bay) were established in recent years. Their primary diet includes small
pelagic fish such as sardines, anmchovies, and io a lesser extent, round

herring. At times they also feed on horse mackerel and squid.

119. African Penguins usually forage at depths of < 80m and during breeding
seasons, they may forage_'QUkm to 40km away from their colony. During the
non-breeding season, penguins ah-e known fo travel much further away from
the colony.?

120. African Penguins breed witti ong partner for their entire life unless breeding
has failed, in which case they willtaKe ariother partner. They breed in colonies
mostly on rocky isiands ‘arnd each breeding pair will tetum to the same
breeding colery and nesting site each year. Previously, African Penguins
excavated their nests in iayers of guano that existed on most of the islands
which they occupied, but given the. global depletion through, inter alia,
commercial exploitation and climate change, African Penguins were farced to
use altemative nesting places which include. sandy soils, depressions under

boulders and crevices between rocks.

2

Biodiversity Managemsnt Plan for the’ African _Pahgu;n, Sphemscus Damarsus. Deparlment of

Environmental Afiaire, Gazelte No. 36986, . . |
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The peak breeding season for South African penguins is usually between
March and May. Penguins have agynchronous hatching which means that
the eggs do not hatch at the same time. Chicks are dependent on their
parents for food and only become independent of parental care three months

after hatching.?

Predators of the. African Penguin at sea inciude Cape Fur Seals, sharks and
kiler whales (orcas). Land predators include mongoose, Cape Genet,
domestic cats and leopard, rats, herons and African Sacred ibises prey on
eggs and chicks. Africaﬁ-_Pehgl-Jin‘a'aiso compete on land with Cape Fur

Seals, gannets and other seabirds for breeding space.

it is not in dispute that thé fighing dustry competes with the African Penguin

for food resources, in particufar, for. sardines and anchovies.

In South Africa, the African Penguin is a highlight for ecotourism, education
and research activities. Most of the African Penguin colonies are inaccessible
{o people, given that they are located on rocky offshore iglands but are

accessible by boat.

3y senbi orracimalolilewsek/sticanaenayin.  Accessed on 20 July 2024; Wolfaardt, A. African

Penguins: International Penguin Conservation Work Group. m%hgum k,giiafn, A gﬂﬂgq;,ns him;

Biodiversity Management Pian for the " Afican ‘Penguin, “Spheniscus Demersus. Depariment of

Environmental Affairs, Gazett No. 36966. |
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125. The African Penguin population has undergone rapid population declines.

126. In May 2005, the International Union for Conservation of Nature (IUCN),
classified the African Penguin as endangered. Cumently the species is listed
uncer Appendix Il of the Convention on International Trade of Endangered

Species (CITES).

127. Conservation management interventions to conserve the African Penguin
include a combination of formal protection of breeding colonies with the

cooperation of Conservation and Industry.

128. There is a strong conservation drive, understandably so, in order to protect

the African Penguin from further population decline. .-

129. The protection of the Afncan Penguin, -as the application demonstrates,
involves at least three parties: the State, conservation bodies such as the

applicants (“Conservation”}:2nd-the fishing industry {(“Industry”).

130. | have already pointed out that the Affican Penguin competes with smali

pelagic fishing, mostly for sardines and anchovies.

131. Small pelagic fishing is.recorded as South Africa’s largest fishery, with

catches dominated by anchovy. As at 2019; sardine catches were at an all-

~
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time low but as at 2023 it was ackrowiedged to have a si'ight recovery since

then.4

132. Subsequently, the latest survey results report that the sardine biomass has
increased to around 1 million tonnes, which is above the long-term average,
whereas the anchovy biomass has remained at 1 million fonnes, which is

below the long-term average.®

The African Penguin Biodiversity Management Plans

133. An African Penguin Biodiversity Management Plan {(BMP} was developed that
aimed to hait the decline of the African Penguin population. The Biodiversity
Management-Plan for the-African Renguin-was first gazetied in 2013, with
aims to slow the decline of the African Penguin population in South Africa
within two years of the implementation of the management plan and thereafter
achieve a population growth which ‘wiil resuit in a downlisting .of the species
in terms of its status in the Intermational Union for Conservation of Nature Red

List of Threatened Species. -

4 Presentation to the Portfolio Committee on Forestry, Fisheries and the Environment, 21 March 2023 on the

status of the South African marine fishery @sources. 'Ww;«‘r,sgpi%a.cmgg; Accasssd on 23 July 2024,

5  FISHERIES/2024/MAR/SWG-PEL/12 ,Coslzas, JC, Phillips, M, Shabangu, F gt al. Restlts from the

FebruargMarch 2024 hydroacoustic  'pelagic’ biomass  survey. DFFE  document

~

FISHERIES/2024/MAR/SWG-PEL/12.
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134. The plan sets out the Souih Africair Conservation Strategy for the African
Penguin and actions relating fo three objectives of the plan specifically

concern potential conservation translocation:

134.1 FEirst, to secure the protected status of all extant African Penguin
colonies, including those not currently formally protected, and to

consider the establishment of new breeding sites:

134.2 Second, to account for and regulate all penguins kept in captivity in
South Africa, and to detemine guidelines for rehabilitation and

release of penguins; and

134.3 Third, to hailt, and if possible, reverse, further deciine or loss of
colonies and to prevent further fragmentation of the African Penguin

population.

Ry

135. Despite the successful implemeﬁtation of many of the actions listed in the
plan, these aims were not attained, and African Penguins in South Africa have
regrettably continued to decline. - Therefore, the plan had to be revised and
extended to operate over a second five-year period, from mid-2019-2024 1o

ailow for the conclusion of the ICE.

136. To this end, a second draft African Penguin Biodiversity Management Plan
was gazefted in October 26‘19 and again in 2022 for public comment, The
rationale and benefils .of the 'second draft African Penguin Biodiversity

Management Plan included -ihe-cbntir__\ueci coordination and implementation of

~
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the various conservation initiatives of South African agencies aimed at

recovery of the species.

137. The BMP 2013 highlighted that the decline of prey is the main cause of the
decline of the African Perlguin aitho_th'.-this opinion. was not based on any

qualitative scientific assessment. -

138. According to the draft plan, 2among the threats or issues that resulted in the

population decline were:

138.1 Food shortages caused by shifts in the distributions of prey species
and competition with commercial purse-seine fisheries for food. There
was an eastward shift in the disiribution of sardine and anchovy, with
the mature biomass of these‘apeues near the breeding islands north
of Cape Town decreasing in the early 2000s {Coetzee et af 2008).
The abundance of rhesn prey spemes is known to influence breeding
success. In responsp io the threat, the second draft Plan stated that
“In order to ensure sufficient provisioning of food, it will be necessary
to preclude fishing of the penguins’ main prey items around all their
impaortant breeding c;;]?qfq,s_aqrf during. the non-breeding seasaon at

feeding grounds that are used for fattening before and after a moult”

138.2 Exploitation and human disturbance: Penguins have in the past been
exploited through harvesting of their eggs for food and by the removal

af guano for use as fertiliser.

138.3 Catastraphic events such as ¢il spills.

e : - \| 1
~ Ib
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138.4 Predation, nciuding ai-sea rredation includes that by Cape Fur Seals,
feral cats preying or: eggs and chicks at some colonies and

scavenging on deserted and ynguarded clutches and small chicks.
138.5 Interspecies competition and digplacement (for food and:habitat).

138.6 Environmental change has resulted in a mismatch in the distributions
of breeding colonies _ar]_d prey resources of African Penguins, leading

to food scarcity.

138.7 A number of viruses, bacteria, fungi, protozoa and parasites that are

known to causes diseases in African Penguins.

138.8 Seismic surveys taking place within < 100 km of African Penguin

breeding colonies. * e
139. The draft Plan alao neted that:

“Further studies provide evidence of the positive effects of experimental
fishery closures on some Afncan Penguin demographic parameters
over an 8-year period (P:chegru efal. 2010, Sherfey et al. 2018). While
effects were nof consistent across sites and years, resulls were
obtained at the threshoid considered to be bioiogicaily meaningful by
fisheries management in South Arica and the sfudy recommended that
these closures continue - (Sherfey ef al. 2018). In addition, fishing
exclusion around St Croix Jslar'd the largest remaining colony, has
been shown to effectfve;‘y reduce foragmg effort of breeding African
Penguins (Pichegru et al. 2_['__31_0), if fishing presstre was not increased
at the border of the exclusion zone (Pichegru et al. 2012). The reduction
in energy"spéht i'oragihg while breeding was consistently associated
with fishing exclusion around that colony (Pichegru et al. 2012).”

~
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The draft Plan highlighted thai:

“The scarcily of food for African Fenguins makes it likely that the
attainment of severai of the APBMP’s objectives will necessitate the
effective management of local competition with the purse-seine fishing
industry for sardine and anchovy, fhrough exclusion of fishing in arees
that surround South Afncas Jmportanr penguin coionies and any
proposed new breedmg Io_cah_ty for the species (See Section 5.9).
Aitho_ugh' such ctosurés" would not affect allowable catches, it has been
argued that rhey"wm}id' havé & cost 1o the purse-seine fishery (Berg et
al. 2016). However in: adumor' to the high socio-economic value of
penguins and its po{enndf for growth, it shouid be borne in mind that
other predators of epipelagic forage resources (e.g. gannets,
cormorants, seals, cetaceans, predafory fish} also: support marine
ecolourism or allernative fishenes and failure fo apply an ecosystem
approach {o. fisheriss-may fesuft in severe losses in ecosystem

services.”

141. Given the decline in the A__fr{icgn Pehgqin_ population, there was a need to take

142

143.

steps to mitigate the declin=. Dialogue and stakeholder engagement took
place as facilitated by thé DFFE and the Minister in 2021 with the

establishment of the Joint Government Forum (JGF).

The JGF delivered the Synihesis Report in August 2021 which assisted the
Minister to make a decisiar 'regé,fding island closures around the penguin
colonies consistent with the precautionary principle (The report is attached to

the founding affidavit-as."AM24").

The Report, titled “A Synthests '6f Cuitent Scientific Information Relating to

the Decline in the African Penguin Population, the Small Pelagic and Isiand

~ Y
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Closures” (DFFE 2021), cbﬁilateé-:} and reviewsd the science over the last
decade on penguins, small peiagic fisheries and their interactions including
the Island Closure Experiment (ICE} and reviewed the knowledge refating to
island closures, fisheries management relevant to African Penguins and the

socio-economic impact of the closures and penguin-retated tourism.

The Consuiltative Advisory Forum for Marine Living Resources (CAF) was
also established in June 2021. The Terms of Reférence for the CAF are
attached to the main founding afﬁda\;’it as “AM27". The work of the CAF was
not without chal.ienge. aﬁd‘ attracted ninﬁch criticism from both Conservation
and Industry. This resulted in further engagement between the Minister,
Conservation and Industry which included a meeting with the Minister on 6

May 2022.

Both Conservation and Indusiry subsequently motivated to the Minister the

establishment of an intemational réview panel.

Discussions were held with Conservation and Industry in the course of August
2022 on the implementation of interim island closures around the penguin
breeding colonies to allow for the establishment and work of the international
review panel. Unsurprisingly, Conservation-and Industry heid vastly different
views on the impterﬁentation -and extent of the istand closures for their own

respective reasons, Needless fo state, there was much debate on the issue.

Consequently, in September 2022, the Minister announced interim closures

around the major penguin colonies along the South African coastline to



148.

149.

89
commercial fishing for anchovy arid serdine between September 2022 and
31 July 2023 as a precautionary measure. } was made clear to the parties

that the island: closures were temporary..

by the applicants. The decision was a considered, precautionary one which

resulted from extensive negotiations_.between Conservation and Industry.

Whilst both Conservation and industry were unhappy with the decision to
impose interim closures — for their respective reasons — they accepted the

decision.

The intemational Review Panel: - .

150. In October 2022, Minister Cregcy gave notice of her intention to establish a

151.

pane} of intemational experts in terms of Section 3A of NEMA to inter alia
advise on the proposed-closure-of flshing .areas adjacent to South: African
Penguin breeding coioni_es and. o advise. on the decline in the penguin
population. The proposed establishment of the panel of experis (“the Expert
Panel"), was published in the Government Gazette, Volume 688, No. 47373,
dated 28 QOctober 2022. The. notice is attached 1o the founding affidavit as

“AM13".

The publication set out the terms of reference {TOR) for the Expert Panel
regarding the fishing closures which included reviewing the recommendations

from the GF and the Marine Living Resources Consullative Advisory Forum.




80

The TCOR referred to the historizal investigations, feasibility studies and
studies that have been conducted in relation to the African Penguin and Island
Closures. The Expert Panet had to review previous scientific studies such as’
the ICE, the work of the GF and the Marine Living Resources Consultative

Advisory Forum.

152. Given that the scientific data and recommendations produced by the various
groups remained inconclusive, Minister Creecy decided to establish the

internationat Expert Panel to:
152.1 review the interpreiaticn of the {ICE;

152.2 explore the value of island Closures in providing meaningful benefiis

{o penguins; wp

152.3 review the processés-é'-n'd oufcomes completed through the GF and

the CAFMLR process;

1524 make recommendations on the implementation of Island Closures,

including spatial delineation, timeframes; and

152.5 advise on further science and monitering methods.

153. The objectives of the Expert Pane! were:

153.1 to review the quantitative scientific analysis of the ICE and subsequent
publications to evaluate whether the. scientific evidence from i1CE
indicates that jimited small pelagic fishing around colenies provides a

meaningful improvement 10 penguin parameters that have a known
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scientific iink to population demography in the context of the present

rate of popuiation dacline,

Assess the cost-benefit and trade-off of {1) cost {0 fisheries, versus
{2} the propurtion- of ‘penguin foraging range protected during the
breeding season, for different fisheries exclusion scenarios. The
losses to the fishery should be fleshed out using available economic
informat}on, such as was used in the GF and CAF processes. The
Expert Panel may also qomment on the limitations of available
information and methods {daia ¢ollection} to improve the assessment
of positive penguin cutcomes as well as fishery impact. Costs to
fisheries must include an assessment of replacement costs accrued

during periods cloged to-fishing during the ICE.

within the ‘contéxf “of an urgent need to implement timeous
Conservation actions, for the African Penguin and considering the
information and ra;ior’zgieT of the various scientific reviews and
associated docur_nerjts of_the _ig!q_n__d closure experiment, evaluate the
evidence supporling ths b_:-:_frle_ﬁts_ of fishery restrictions around African
Penguin colonies, to adgpt .precautionary measures by Em:piam('anting

long-term fishery restiictions.

if closures ‘or fishing limitations are viewed to contribute positively to
the support of the Africar Pénguin population; recommend a trade-off
mechanism as a'basis for settinig fishing limitations and mapping. This
mechanism must cGhsider a potential positive retum to penguins and

the impact on fishetiey (Eg_s__ a _bg_sis: for discussion the Govermnance
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Forum Approach and the: CAF approach can be considered).
Consideration must aiso be given to the current state of observations,
data and anaiysis (penguin, en_vironmen,tal and fisheries economic
data). Recornmendations on these can be included under future

science considerations. -

163.5 Delineation of ﬁst;nery -no—.télke areas around six African Penguin
colonies {Dassen lslénd, quben Island, Dyer Isiand, Stony Point, St
Croix island and.Biavr-c-lu ls¥and) .. And the duration of the closures,
considering life hisiory trails, example, age when most birds start
breeding, and. associated duration required to signal potential

population henefits.

153.6 Recommendations on’the Sciéntific work that is required fo evaluate

the efféctiveness of such no-iake areas.

153.7 Recommendations_abjput'l-whai scientific work is appropriate in the
short-term to detelrmine the dominant causeé of the rapid and
conceming rate of decline of the penguin population, including
recommendations about. the use of ecosystem model approaches
such as MICE (Models of Infermediate Complexity for Ecosystem

Assessments).

154. Paragraph 4 of the TOR sets out the tasks of the Expert Fanel.

154,17 Paragraph 4(e) provides that review documenis and. information
pertaining* to proposed - istand . closures for penguin population

recovery support must be reviewed and while these will initially be
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composed of an-agreec seiection by lacal scientists and stakeholders
from the extensive riumber of ducurnents produced, members may
request acditional documents such as scientific working group
documents. 'Documenté. are to be categorised to facilitate the Expert
Panel dividing its focus betwean (i} an initial assessment of whether
the analysis of ICE suppurls tl'i.e'vievlv that Island Closures will benefit
penguins, and (i} if {i} suggests that island Closures will benefit
penguins, what closures should be implemented, or what are the

trade-offs invoived for such closures.

154.2 Paragraph 4(f) requires the Exper Panel to meet with Conservation
and fisheries sector scientists. and where each will be. aliowed {0

present their arguments Linfemretation of the information.

154.3 Paragraph 4{h) requirss that the Expert Panel prepare a report on the

ouicomes.

155. Paragraph 5 of the TOR deals with ouicomes and recommendations. The

Experl Panel was required to: -

155.1 Recommend wheathsar, baséd on the results from ICE and other
evidence-based ir'ulioriﬁ-ation;, Island Closures are likely to benefit

penguins.

155.2 Describe the scientific and eu;.i'dence.—based rationale for
recommending implementing / not implementing fishing limitations

around penguin colonies.
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156.6
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Make recommendations about where a percentage of penguin
foraging range and other biclogical criteria {such as regional
representation, population. recovery potential, monitoring and
evaluation potential), provide a basis for determining benefits from
closyres for penguins and assess the ments of different proposed

methods to delineate important penguin foraging habitat.

Make specific recormmendations on trade-off mechanisms for Island
Closures in the event that the Experl Panel finds: that the resuits of
ICE and other evidence demonstrate that {sland Closures are likely to
benefit penguins, including specific areas and durations. In additien
to recommendations on trade-off mechanisms, the Expert Panel must
preferably advise o.g!pio_log_i_ggl,l_y-meaningf_u__._ul penguin habitat, extents
for fishery limitations. per island, recommendations must be spatially
and temporally explicit, and pjovided on a map. [DFFE will provide

mapping capacity]

Provide advice and- recommiendations on best estimates and
uncertainties of the ratio between penguins gained and losses
sustained by the Industry as a result of Island Closures for future

suggested closure options.

Provide advice on a well-siructured analysis framework to monitor the
impact of Island Glosurés, inchiding what periguin and fish data needs
to be collected; how benefits to penguins are to be determined:; and

how these will be analysed:
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155.7 To recommend sciertific &alysis, including but not limited to MICE,

to determine the reasons for the degiine in the penguin population.

156. Accordingly, the task of the Expert Panel was to make recommendationg on

infer alia island closures and whether they are likely to benefit penguins; to

recommend whether to_irnpprrlnelnt or not to impiement fishing limitations

o

around penguin colonies and to make specific recommendations on trade-off
mechanisms for island closures in the event that the Expert Panel finds that
the results of ICE and other evidence demonstrate that island closures are

fikely to benefit penguins, including specific areas and durations.

157. The work of the Expert Panel was limited fo providing advice and
recommendations to enable the Minister to make an informed decision on
further conservation measures to protect the African Penguin, in particular,
whether Istand closures are effective and remains a meaningful conservation

imeasure.

158. Asthe TOR illustrates, it was never contemplated that the Expert Panel would
make the decision for the Minister, nor could this ever have been pemissible
as it would have resutted in an abdication of the Minister’s statutory and

constitutional responsibility.

159. The !nternational Review Pane! released the first draft of the Report to {he
Department on 6 July 2023 which ‘was' considered by the Department
internally. The draft was edited by the Editor-in-Chief of the African Journai of

Marine Science which is-haused within the Branch: Figsheries Management of

oS
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the DFFE. The Report to which | refer and which was approved by Minister
Creecy, is part of Dr Naidou's Memo which is atlached hereunder as

“DFFE18".
160. Some of the Panel's observations were that;

"... depletion of prey, whether due to natural predation or through
resource inleractions with figsheries, is likely fo have variable
consequences depending upon the exact timing in relation to breeding,

or seasonal prey movement.’

Thus, identification of how fisheries impact African penguin populations,
particutarly foraging, is complex, resulting from interactions between the
liming and stage of rmoult, or breeding, at a given colony ..."

e
[

161. in relation to the hypothesis about forage fish abundarice, the Report noted

that;

“based on counts of fnaulting penguins and re-sightings of tagged
penguins at Robben Island (Robinson et af., 2015), found that {fie
primary reason for the post-2003 penguin decline was an increase in
adutt mortelity, which they atfributed to reduced abundanice of sardine
off the South African wes_f coast.”

162. The Report was released to the media and the public at a media briefing on
Friday, 4 August 2023 after it was.formally approved by Minister Craecy on

23 July 2023 when she approved-DrNaidoo’'s memorandum.

163. The foliowing Is noted in the Executive Summary of the Report:
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163.1 Considerable effort has been made by the fishing and Conservation
sectors in collaboration with govemment to understand the causes of

the decline and how they might be mitigated.

163.2 ICE has been successful in demonst'ra_ting for the west colonies of
Dasser: and Robben Islands (ihﬁse more intensely studied within the
iCE), that excluding j?§hing varoun_d. island breeding colonies is likely to
reduce the rate of decling in fhie popuiation to a small extent, mediated
through improvements in reproductive success. Excluding purse-
seine fishing around island breeding colonies, is also likely to have
other positive benefits for penguin Conservation, such as facilitating
higher adult survival, but the JCE was not designed to estimate such

effects_j..._,

Syt

163.3 The Expert Panel recognised that closure of purse-seine fisheries
around penguin colonies will ‘provide only 2 part of the meastres

required to siow or reverse the population decline of African Penguins.

1634 There is a trade-off amongst maximising benefits to penguins,
minimising the costs to the Fishing Industry, and having a reliable
basis to quantify the &ffects of closures (including ho closures) on the
penguin recovery rite. The trade-off among closure options is a policy
decision rélated {0 conservation; etonomic and social goals and
objectives for South Africa. This Report outlines some aspects that
could form part of a decisiori-making framewark to identify the closure
options that will provide the best otifcomes for penguins given some

level of cost to the, Fishing industry.
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163.5 The effects of alternative Sshery closure designs differ amongst the

163.6

istand breeding colonies, in terms of reducing the rate of deciirie, cost
ta the Fishing industiy, and social impacts. Hence, advice related ta
the effects of possible closure options is presented by island breeding
colony, and not simply af the regionat or national level: decisions on
closures should also ble made by colony, taking siccount of the unique

aspects of the fistiery and threats at each colony.

The impacts to-the‘ F.is_hing ‘Induistry ﬁan be evaluated using an
“‘Opportunity-Based ModeFl {OBM) that predicts the proportion of the
catch of pelagic fish in closure areas that cannot be “replaced” by
fishing outside these areas, together with a Social Accounting Matrix
(SAM) model that gconverts ‘lost catch’. into economic impacts (loss of
GDP and jobs} on the fishery, suppliers of goods and services to the
Fishing Jndu_s,ﬁjr,_ and the broader economy. The OBM and SAM
model can be used io rank closure options in terms of economic
effects but the OBM. likely overestimates the -pofential lost
opportunities outside.the closed area on a given day. The Expert
Panel remains conge_med_.aboyt(i)}he_ lack of information on how the
closures impact fishing costs and fishing behaviour; (it} the ability of
the SAM model to adequately sttiibiite impacts at the scale of fishing
communities; and (i) that there are’ social impacts that afe not
estimated using th:é" SAM bt are important to consider in any trade-

off analysis.
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163.7 Evidence suggests thal catches from within closure areas will be more
difficult to repface around Dyer island and St Croix Island than the

other remaining ﬁ_yg__ qo{o_n_i_eg with important breeding populations.
Evidence also suggests that te_veié of lost catch can be reduced, if

ciosures around penguin preferred habitats are well-designed.

163.8 The Expert’ Panel -idéntified recornmendations related to future
monitoring of penguin colonies and research to understand the effects
of closures on the change in psnguin numbers and cost to the Fishing

Industry and local cornmunities.

163.9 Further atternpts were made to identify consensus closure options
among the fishing and Conservation sectors dunng the Expert Panel
meetirig and ongoing efforts to identify such'options are encouraged,
particularly as closues may need to be adjusted given the resufts of

future monitoring.”

163.10 The Expert Panel s;mngly encouraged continued communication, and
collaboration, with transparency of research data and analyses, as a
means to build trust and ‘strengthen thess discussions. Working
collaboratively will further ‘énhhance the effectivenass and social
acceptability of rnariagement measites and decisions aimed at

mitigating the décline &f the African Penguin.

164. The Panel addressed the efiect of closures on.catches, GDP and jobs in
paragraph 6.1 of the Report under the heading “Fuiure Research Other Than

Monitoring”, It records that further work is required on the long-run .socio-
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economic impacts 1o locat comm:viities <Jue to the prospective closures and
that a key part of this research would be data coiiection at the scale of local
communities to better _9“???5_‘?”.@_ ‘how the fishing sector (onshore and
offshore) and penguin to\u__:‘iérﬁr_) ;c;qptri_t?iufe_to the iocal economy, jobs and well-

being.

It also records, given the little empirical justification for one method, alternative
methods for allocating catches to regions should be used, and the resulis
compared across the different cases, to befter inform discussions on which

commmunities are likely to be most impacted.

Paragraph 6.2 states that further validation of marine important Bird: Areas
(mIBAs) should occur, in-particular; using dive data that provide objective
identification - of foraging locations, rather than commuting (or traveliing)

locations, and that between-year variation in miBAs should be explored.

Paragraph 5.3 records that there is broad agreement that the recent observed
decfine in African Penguin numbers both locally and regionally may be due to

a number of factors.

The ICE was designed.io quantify the impact of sardine and anchovy fishing
in the vicinity of penguin-breeding islands, and the body of evidence presented
to the Expert Panel suggests that this is a contributing factor, bui the
magnitude of the impacts appears small and could only explain a small part
of the recent declines in penguin numbers. !t further records that plausible

drivers impacting the penguin.pdpulations are fikely to vary across isiands and

H—
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spatial scales, pius there ar¢ variabie data available to inform on different
impacts, as well as the likely cumulative impacts of different drivers. Future

research is needed to address each of the possible drivers.

189. The Expert Panel recognised that forage fish abundance, guano harvests,
resource competition with Cape Fur Seals, noise in the marine environment,
habitat degradation and climate change as possible drivers of the decline of

the African Penguin.

170. The conclusions and recommendations of the Expert Panel appear at
paragraphs 7 to 7.7 of the Report (pages 44-72). Although all the staterments

are important, I highlight the follt')wing_-:

170.1 Overall, the resuits of the ICE forDassen and Robben islands indicate
that fishing closures around the breeding colonies are likely to have a
positive impact on poputation growth rates, but that the impacts may
be smail, in the range 0.71-1.51% (expressed in units of annual
population growth rate). These impacts are small relative to the
estimated ratles of reduction in penguin abundance for these two

colonies over recent years;

170.2 Future closures of forageQﬁshing around penguin colonies would be
likely to benefit penguin Conservation, but will need 1o be part.of a
larger package of Conservation measures as such closures. alone

would be unlikely 1o reverse the current decline in penguin popuiation

numbers: .
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170.3 Implementing closures will impact the Fishing industry and iocal
communities fo sciie extent, but accurately quantifying this is

challenging,

170.4 The OBMiikely overestimates the loss in catches due to closures, to
an unquaniified extent, given its assumptions related to the set of
opportunities that are available o replaco caiches in closures,
particularly those considered “irrepiaceable” because ali of the catch

on a given day occurred insida.a particular closure;

170.5 The Expert Panel considered issues pertinent 1o evaluating trade-offs
in paragraph 7.3 of the Report. There are three primary trade-off axes

to consider when selecting closures:

AN .

170.5.1 ~ The benefif to penguins of the closure

170.6.2 The cost {ecomomic and social} {fo the Fishing industry
. and the_;cgmmuni;ifas where the fishing and processing

operations are based: and

170.5.3  The abliity io evaluate the effectiveness of the closures;

170.6 Closed areas 1o protect penguins during breading shouid be year

round, unless reasons domonstrate otherwise;

170.7 }f designated, closed areas 1o protect:penguins should be reviewed at
a time when resulls are available ie investigate life-history processes

such as juvenile recruitment, and adult survival, and hance population
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growth rates. Other reasons to review such closed areas might
inciude major sccic-economic changes in the fishery and processing,

stock abundance, Lr similar consequences of prey resource change.

170.8 Penguin foraging areas, should bé quantified for trade-off analyses

delineating miBAs using ARS methods.

The Report recommended the following considerations. relevant to designing

a framework to help dacision‘makers select elosed areas, if any:

171.1 An optimal solution {or acceptable: “balance”) between .competing

objectives is not simply obtained by closing 50% of any given area.

171.2 One approach is'to find & point at'which the change in benefits to

penguins (by intreasing-closures) matches the change in costs.

1713 The trade-offs between-costs to the fishery and benefits to penguins:
in terms of the sfze of @y area closed will differ among islands and
among ‘sectors “within' the fishery.- Consequently, the benefits to
penguins and cost to Industry shouid be considered by island (or
region) and not sif;}piy -é'if,;thé' national level, In addition, given the
heterogeneity within the Indusfry, expressing cost and job losses by

sector would also seem appropnate.

171.4 Care should be taker whéh interpreting the estimated impacts to the
Fishing Industry given the OBM iikely provides an overestimate of

uncertain magnitude of the loss in catch so the results of the OBM and

~ N
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hence the SAM model sheuld be considered primarily in a refative
sense and hence used for ranking closure options. The relative
ranking of a closure may, However, be sensitive to how catches are

allocated ta local communities.

1715 The economic analyses are only abls to quantify the social effects of
closures in terms of job losses, and future work should corisider
broader social cbnséque'hces of reduced catches, such as measures

. - T
of community well-being.

1716 The likely effectiveress of closures for mitigating the decline in
penguin abundance also differs among calonies given their variable
rates of declines and the preserice of other faqlors unrelated to fishing

contributing to these declines.

171.7 It is possible to .deéig'n ciosires withi'n the overall foraging area to
minimise lost catch for any given choice of percentage of penguin

foraging' area to-be proteqte_d._

Paragraph 7.4 addresses monitoring and research to determine -causes for

the primary reasons for the decline and addresses different monitaring
technigues to continue to. monitor adult survival of African Penguins and

breeding success.

Paragraph 7.6 records that if designated, closed areas to protect periguins

should be reviewed at a time when results are available to investigate life-

history processes such as juvenile recruitment and adult survival, and hence

~ %
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population growth rates. This may be at a time between 6 and 10 years after
designation. Other reasons to review such closed areas might include major
socio-economic changes in the fishery and processing, or stock abundance,
or changes in estimateé of-f:r:Jrt?wforat_:;irzu_:;E areas, for example, due fo mIiBAs.

being based on whers foraging occurs.

Lastly, the Report encourages continued coltaboration amongst the various
stakeholders fo enhance (__ef_fé_ct‘i\_z_ene‘ss and social acceptability of the
management measures and decisions aimed at mitigating. the decline of the

African Penguin.

I make the following observations in relation to the: recommendations of the
Expert Panel and the ‘positibn. addpted by the applicants in the founding

affidavit in refation thereto.

The application has been brougnt to-secure relief desigried to prevent the
imminent extinction of the African Penguin. The applicants seek an order fo
implement, what it believes, is the recommendation of the Expert Panel to
apply a trade-off mechanism ‘and thereby to implement the island closure

delineations which they (the applicants) have caiculated.

However, the Expert Panel found in relation to island closures, that:

{i) excluding fishing around island breeding colonies is only likely to

reduce the rate of decline in the population to a small exient;
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(i) that the closure of purse-siine fisiheriss around penguin colonies will
provide only a part of the measures required to slow or reverse the

population decline of African Penguins;

(iiy  thatthe impact of sardine and anchovy fishing in the vicinity of penguin

breeding islands is only'g contributing factor, and

(iv) that the magnitutde of .the impacts appears small and couid only

explain a smail part of the recent decline in penguin numbers.

178. The Expert Panel conciuded that future closures of forage-fishing around
penguin colonies would be likely e benefit penguin conservation but that such
papulation numbers. -

179, Accordingly, the applicants grossly overstate the benefit that wouid be derived

from island ciosures around the penguin breeding ceclonies.

180. Thus, the relief sought in the apﬁ!ication may possibly contribute to a siow-
down of the rate of decline in penguin‘_population numbers but will not, as

alleged, “prevent the imminent extinction of Africa’s only penguin”,

181. | pause to mention that from scientific data for Dassen and Robben Islands
{which were ciosed for half of the time dyring the ICE}, the calculated benefits
by the Expert P-anel ranged_:f[qrp g“z_l__t_g_wlm This is marginal. Howevar,
the Expert Panel points out that these estimates pertain to a status quo of no-

closure, so calculated benefits for these isiands should be halved to 0.35 =
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0.75% given that these bwxo islands were closed for half of the time during the

ICE.®

182. The Expert Panel Report states that the impact is smafi relative to the
estimated relative reductions in penguin abundance for these two colonies
over the period 2005-2022, which were estimated by the Expert Pane! at -
13% for Dassen Island and -10% for Robben Island, using abundance data
Robben Islands were for thest: colonies only and wouid require extrapolation

to estimate the benefit for the other penguin colonies.

183. The applicants aiso aliege that “it is in the face of the rapidly declining African
Penguin population, and e imrinent risk of extinction, that the Minister has
faifed fo implement adequails fishing closures”. This is not correct. The
Minister had implemented intefim fishing closures that were a compromise of
delineations proposed by the DFFE Governance Forum in 2011, the CAF in
2022 and from negotiations’ between Industry and Conservation seclor
representatives. These weré in place, on a temporary basis, since 1
September 2022. The extent to which these fishing closures are adequate is

presently unknown.

§ 5 buliat of section 2.2.3 on p.21 of IRF Reporl .
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Simitarly, the adequacy of ihe fishing tlosures delineated by the applicants’ is
also unknown and can only be established after being implemented for a

number of years.

Benefits estimated thus far {and conclusively only for Dassen and Robhen
Isiands) have been from circular closures of a 20 km radius -around. the
penguin islands during the period of the ICE — hence there are no sstimates
of benefit for any other closure delineations. There is thus no scientific-based
evidence to support the applicants’ claim that the current inferim island

closures are inadequate or thai their proposed delineations are adeguate.

The proposed miBA-ARS {Marine Important Bird Areas - Area Restricted
Research) delineations afe’ mush smatter than the previously implemented
20km closure areas around Dassen—-and Robben islands and.hence the
benefit to penguins is likely even less than the 0.35-0.75% calculated for these

colonies during the ICE experiment. The approximately 0.71 - 1.51% benefit

(if extrapolated to all coloriies) is a relafively small percentage of the 5-10%

population dedline rate across ali"colonies:

| also mention that the ‘appiicants’ application of the mIBA-ARS method
requires peer review throughthe accepted scientific principles of dala sharing
ard reproducibility. The geveloprnent of managerment advice is typicaily an
iterative process wherehy scientists joinily develop methods, discuss
assumptions, review resuits {fiﬂen from” iroré than one group of sciantists),
suggest sensitivity to’ parsmeéter choicés and eventually’ agree on the most

suitable outcome. The applicants have not followed this process.
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188. Whilst the Expert Panet icund the! anaiysis delineating mlBAs using the ARS
method represent the best scientific basis for delineating the preferred

foraging areas of the African Penguin, this was not made without qualification.

189 The Expert Panel recommended further improvements to validate the miBA-
ARS including the use.éf di\_;re_ __daja to provide objective identification of
foraging areas. There is _np\'__‘_irchic_c;nt_i_onr in the founding affidavit or in Ms
Weideman's ap__plicatio_ﬁ of the mIBA~ARS method (to which 1 shall revert} that
this has been done.. Thelappl’i___cl_:qgiqn of the method by Ms Weideman therefore
does not accord with the Expert Panel's recommendation as to how the mIBA-
ARS method ought to apply and did not take into account that further
validation of the method is required. | accordingly deny that the applicants’
application of ‘the mIBAARS' Hnd’ théir implementation of a trade-off

mechanism represents the test scientific basis for delineating closed areas.

190. In the meantime, and as the Depariment's Ms Janet Coetzee confirms, the
interim closure areas repressit diosé to 65% of the total area of the applicants’

proposed closure areas. - By inference, it can therefore ‘be estimated that

these interim closures. will provide 66% of the benefits provided by the
applicant's proposed closura dzlineations such that any relative additional
benefit to penguins, if one assumies that the benefits provided by the proposed
delineation is the same as'for the 20 krh losure imposed during the ICE, is in
the order of 35% of 0.71-1.5% of 0.25-0.5%. - This is a very small added
oenefit that is unlikely o reduce the population dectine to arny meaningiul

extent or to prevent the éb"etiié:?-. from beconing extinct.

A
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191. Pertinently, there was no support 1y the Experi Panel for the applicants’
proposition that the current interim fishing closures are “grossly inappropriate

and is unable {6 meet their objectives of-reducing resource competition
between the African Penguin and-industry and thereby improving the African

Penguin’s prey avaifability”.7

192. To summarise, | highligtit the.foliowing arising from the Report:

192.1 Whilst island closures are recognised as a beneficial conservation

measure, the Expert Pane! found it was kkely that the benefit is small.

192.2 There is no conclusive scientific evidence that island closures alone

will prevent the decline and/or extinction of the African Penguin.

192.3 There are other material drivers of African Penguin population decline
which the Expert Panel had identified (noted by Minister Creecy as
early as 17 Decenibér 2020, and which is also acknowledged in Lhe

Expert Panel Report).

192.4 Further investigations and_scientific studies are required before. a
miore long-term solution can be achieved. One such investigation is
the socio-economic impact of more extensive island closures on the
fishing industry and coastal communitiés who rely on the fishing

industry to eam a living. and fo feed their families.

T Para 21, supplementary founding affidavit, Record: p BO6.
SR TR )
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THE DEGISION OF 23 JULY 2023 {THE IMPUGNED DECISION)

Following receipt of the. Expert Pariet's Report in July 2023, Dr Ashley Naidoo
(“Dr Naidoo”} prepared his memorandum to formally place the Report before
Minister Creecy for her agceptance and noting. Dr Naidoo’s memorandum

together with annexures are attached for ease of reference marked “DFFE18".

Attached to Dr Naidod's meémorandum were the following annexures:
194.1 The Expert Panel's Executive Summary {annexure “A"").
194.2 The Expert Panel Report {annexure “2”).

194.3 WMational-Treasury dpproval {afinexure *3").

194.4 National Treasury remuneration rates for the Panel 2022-2023

{annexure “4”); and,

184.5 The Interim Closures Mébs {annexure “5%).

Although Dr Naidoo's memo refers 1o the draft Expert Panel Report, it was the
final report that was attached to the memo and presented to Minister Creecy.
The reason why Dr Na;dqo__hag__ _rgfe;req to the draft report; is because the
report was submitted for editing and lay-out design in preparation for
publication ‘and the final Rteration of the report was expected the week

following the Minisiers decision. There is no difference, in substance,

P - * Da a rdme fmamern Mt
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bstween the draft report which: was attached to Dr Naidoo’s merno and the

final report which was pubtisied..

The DirectonGQhéréI of the If)'IéFE approved the Report and the

recommendations on 21 July 2023,

As her handwritten note on the merorandum illustrates, Minister Creecy had

discussed the Réport with Dr Naidoo on 22 July 2023,

Minister Crercy approved the Report on 23 July 2023 and the policy

recommendations in paragraphs 5.2.1 aiyd 5.2.2 of the memorandum:

“6.2.1

522

That the ﬂmftatron of smab‘ pe(ag:c ﬁshang adjacent to penquin
colonies will hencefo.f‘!‘h be used by the Depadment as an

shou.‘d be noted tnat these benefits are smaﬂ re;at:ve fo the
observed decreases in the penguin populations over recent
decades.

Furthennore that fishing limitations sround selected penguin
colonies are established for the following penguin colonies:
Dassen Island, Robben isfand, Stony Point, Dyer island, St

Crofs Island and Bird Island. The fishing limitations are fo be

fmplernented for a m:mmum often (10) years with a review after
six (B} years cf ;mpfemenraﬂop and deafa callection. The
transition to implementing fishing limifations is deseribed in
paragraph 2.10. However, in the absence of penguin colony
specific agresments across the fishery and conservation
stakeholders on’ limiting small pelagic fishing, consideration
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should be givess on the current. interim limitations or closures
that musi continue fom:- 1 August 2023, as the interim
limitations are due fo end on the 318 of July 2033.”

Minister Creecy had considered the Expert Panel's Report in full bafore she

made her decision.

The decision was conveyed to. the media in the media statement

announcement on 4 August 2023 (*AM157).

Minister Creecy's decision to extend the island:closures around the penguin
colonies was made pursuant fo section 13 of the MLRA and was endorsed as
a permit condition in the smalf pefagic fishing permits issued to Right Holders,
Section 13 (2)(b) of the MLRA provides that permits may be issued subject to
conditions determined _by_thge;;M_inist'er_ i'n‘the pezimit. The island ciosures were
implemented as an interim conservation measure to aliow for the further work,
as cortemplated in the Expert Panel's Report, 0 be conducted and: until a
more long-term. scientifically defensible and economically balanced solution

could be achieved.

The Minister also decided thatif no altemative fishing limitation proposals are
concluded by the start of the 2024 small pelagic fishing season, which
will continue unti! the end- of the 2033 fishing season, with a review in 2030
after 6 years of implementation from the start of the 2024 fishing season after
further data collection. The- Minister's ‘decision was consistent with the

International Review  Panel's* rdcommenidations who recommended in
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paragraph 7.3 of the Report under issues pertinent fo evalvating trade-offs
that a petiod of between 6 and 10 years was required for analyses needed to
determine inter alia adult penguin survival, if adequate responses are to be
determined. The Panel furtbgnr r_ecorpmended in p_ar:agraph; 7.6 of the Report
that, if designated, ciOse__d areas fo protect penguins should be reviewed at a
time when results are avgi!ap[_e to investigate penguin life-history processes
and adult growth rates whiph._m_a_y be at a time between 6 and 10 years after

designation.

The decision also required the DFFE Branches Fisheries Management, and
Oceans & Coast to report annually on the implementation of these closures,
the expanded science plan and to report on the progress of other non-fishery
interventions in the African Benguin Biodiversity Management Pian. Her
decision expressly acknowledged that fishing liritations alone will not be

sufficient to help the penguins recover.

Minister Creecy’s decision was reasohable given that it:continued to provide
for a reasonable beneficial corigervation measure to siow the decline of the

African Penguin, and at the same time balanced the rights of Industry.

The Minister did not immediately implement all of the Expert Panel's
recommendations. She adopied a cautious approach and was mindful that
the Expert Panel’s recommendations were not without qualification and that it
had recommendeéd further investigations and scientific studies.

W T
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208. The Minister was mindfut ifiat the siand closuyes which had been in place
since September 2022 were about o expire and that a decision had to be
made expeditiously. Not having island closures in place and leaving the

bresding colonies exposed, was not an option,

207. The Ministerdid not apply_a'jr_ade__gff._The alternative would have been to wait
until the necessary analyses had been conducted before imposing additional
closures. The Expert Panel envisaged timeframes of between 1-2 years and
2-5 years for completing Task 2: Supporting evaluation of trade-offs, including
refining estimates of foraging areas {Paragraph 7.1 of the Reporl). These time
frames indicate that the Expert Panel clearly understands the complexity and
scale of the work required if this is going to be done properly and where all
relevant stakehiolders are part of the Brocess {ad envisaged under itam 5 of
the table). It was accordingly Unrealistic to ‘think that the DFFE could
detennine a set of altemative Glostrs optichs in line with the suggested trade-

off mechanism in the space of 3¢ 4 months.

208. The reasons for the. Ministers decision appear from Dr Naidoo's

memorandum read together wit: the Expert Panel Report.

209. There were a number of.crifical fintings -in- the Panefs Report which

underpinned the Minister's desision to extend the island closures.

209.1 The impact of the closures on the net revenue of fishery as well. as

changes in catches to understand both the shart-run impacts and

Vot
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long-run impacts due fo =nangas in fleet composition, shore-side

infrastructure and coastal community dynamics had to be determined.

The Expert Panel recommend'e'd further investigations were required
on the socuo—economic rmpact of the ssiand closures and that the costs
to fishery assoc:ated wﬁh the c!osures needed {o be quantified which

ihe Expert Panel itsql_f_did not do.

Cost to the fishery indu:atryhad tb be quantified. The Expert Panei
cautioned against the use of the OBM and SAM models. The Expert
Panel noted that care shouid be taken when interpreting the estimated
impacts to the fishing industry given the OBM is likely to provide an
overes‘amate of uncerta'n magnﬂude of the loss in catch so the OBM
and SAM mode!s shou'd be cons:dered primarily in a relative sense
and that the relative rankmg of closures may be sensitive fo how

caiches are aliocated tolecal communities.

The Expert Panel found - that further validation of the mIBA-ARS
delineated areas s.hc:;_l!d 0CCUF, in particular, using dive data that
provides objective identificaticn of foraging rather than commuting

locations:

The Expert Panel had identified that further work should consider
broader 'soci_al consequences of reduced catches such as community

weitbeing.



210.

211,

212.

213.

87

209.6 The Reportinade clear that there was 110 conclusive scientific support
that isiand closures would stop the decline of the African Penguin as
there wers several{actors which were acknowledged to contribute to
the decling. The Expert Panel had identified other drivers of the

African Penguin population decline which aiso had to be investigated.

The Minister's decision sought to achieve a balance between the competing
interests and rights of Conservation and Industry, which was not easy fo

achieve given the strong divergent interests.

A compelling factor for Minister Creecy was that the Expert Panel Report is
not conclusive in its findings and had to this end, recommended that further
investigations, analysis and science‘was requiraéd before the DFFE decides

on a framework to assist with the seléction of closed fishing areas, if any.

It is against the backdrop of the Expert Panel Report and the reasons for the

Minister's decisions that | deai with the grounds of review.

THE GROUNDS OF REVIEW

The applicants have broadty _:igl_in}ified two grounds of review upon which they
rely for their review challenge. The first ground is that the decision is irrational,
and the second, is that it is unlawful and unconstitutional, The alleged
irrationality is set out in paragraphs,204 - 209 of the main founding affidavit
read together with paragraphs 75 - 84 of.the supplementary affidavit. The

second ground of review;of alleged unlawfuiness is set out in paragraphs 210
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— 216 of the main founding affidzvit read ‘ogether with paragraphs 85 —~ 90 of
the supplementary founding affidavii. Thie arounds of review contained in the
supplementary founding affidavit are largely a duplication of the grounds in

the main founding affidavit.
First ground of review: the decision is irrational

214. The applicants aflege thzt the decision bears no connection to the purpose
for which it was ostaensibly taker: or the power to order fishing no-take zones.

They allege in this regard that:

214.1 the Minister appointed the Expert Panal to provide recommendations,
inter aifa, regarding a trade-off _Ig:;_ggha_ni'sm as a basis for setting
fishing iimi'taﬂor;;: an_d__ mapping.. The Minister appointed the Expert
Panel for the distinct purpose .of assessing the available scientific
evidence to e_stgb_l@sh whether island ciosures are an appropriate
conservation measure and for recommending an appropriate trade-off
mechanism to. identify. which of the various potential closure
delineations around each breeding coiony struck an optimai trade-off

between African Penguins.and minimising impact fo industry.

214.2 the Expert Panel had concluded that the best available science
indicated that the fééomrnended approach to implementing island
closures, an appropriaie Conservation measure, was the scientificatly
defensible trade-aff mechanism that incorporates (1) the mIBA-ARS

methed as the best available method for pumposes of identifying the

~
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African Penguins’ preferred foraging areas; and (2} using the OBM
mode! to compare the impact of the different delineations on Industry

in light of the existing available “costs” data.

It is clear from the record that neither Dr Naidoo, nor any other official
in DFFE, -nor the ‘Minister applied or otherwise catered' for the
application of the Expert Panel-recommended trade-off mechanism in
determining island closures, despite that the Naidoo' Memo had
recognised the trade-off mechanism in its summation:of the Expert

Panel sutcomes recorded in paragraph 2.8 of the Memo.

Instead, Dr-Naidoo invokad the trade-off mechanism as an:interim lool

fo_r proposing ﬁ‘slh_i,ng !imita_tjqns_whe:e there was no agreement, and
not as a tool for finally determining fishing limitations in circumstances
where disagreement was inevitable; and the Minister did not rety on it

at all.

Having recognised the Expert Panel’s findings that island closures are
an effective conservation measure, the Minister and Dr Naidoo
ignored the recommended {rade-off mechanism for delineating

appropriate island closures.

Based on the Naidodb Memo's erroneous recommendations, the
Minister then decided, in the abserice of an agreement between
Industry and Conservation, the interim closures must be implemented

for a period of ten yeérs.‘
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214.7 The Expert Panei Feport Workflow indicate that there was no
consideration given as to whether the interim closures were
appropriate as long-term Conservation measures, while confirming

that their temporsaty nafure was known to the Minister.

214.8 The decision o impiemeﬁt these interim closures are notinformed by
the “best available science” and are accordingly, incapabie of
achieving the objeclive of science-based conservation measures to
reduce competition‘ ﬁetween Industry and the African. Penguins and,
accordingly, failed io serve as a mitigation measure to address the
adequacy of African Penguins’ access to prey — ultimately — to serve
as a measure to mitigate and to prevent further population decline.

Wi
215. They allege for these reasans that the decision accordingly is not rationally

connected:
215.1 to the purpose for which it was taken; and
215.2 bears no connection 1o the purpose sought fo be achieved; and

2153 bears no connection to the powers granted to the Minister to take
necessary conservatich measures-to protect the survival chances and
weil-being of the African Penguin as a threatened species, and the

Minister's corresponding:legal duty io do so.



o1
216. This ground of review is premissd on ar incorrect understanding and
interpretation of the Expen Panel's findings and recommendations, and a

misconception of the Minister's legal.duty in relation to conservation.

217. Atthe outset | say that the Minister's decision was properly authorised in terms
of Section 13 of the MLRA. There can accordingly be no dispute that the:
Minister had the power and authority to implement island closures as a
conservation measure to mitigaie the decline of the African Penguin

popuiation.

218. The Expert Panel was estabiished to, inter alia, review the interpretation of
the ICE; fo explore the value of island closures in providing meaningful
benefits to ‘penguins; to make: reéammendations on the implementation of
island closures including spatieldetineation and-timeframas; and to advise on

further science and monitoring methods.

219. One of the objectives of the Expert Panel was to recommend a trade-off
mechanism as a basis for setting fishing fimitations and mapping, if closures
or fishing limitations are viewed to contribute’ positively to the support of the
African Penguin population. 1 was contempiated that this mechanism must
consider a potential positive return to penguins and the impact on fisheries,
and that the Expert Panei was required to consider the current state of
observations, data and analysis afd tb make recommendations on these in
refation to any future science considerations. The Expert Panel was also
tasked 1o make recommientfations on the scientific work that is required to

evaluate the effectiveness of ‘Such no4ake fishing areas. it is important to
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note that the Expert Panet was tae-i;:ed to make recommendations on, infer
alia, whether island closures are fikety fo benefit penguins; to recommend
whether to implement or notto 'i‘rpp_igmgnt fishing limitations around penguin
colonies and to make spgc_\i:ﬁg\_r‘_gqommepdations on a {rade-off mechanism for
istand closures in the ewvg_nt ihat t_heglx\pgrt Pa_nei finds that the results of ICE
and other evidence 'dem?_"-‘ﬁﬂf?‘?@'th?i Island closures are likely to benefit

penguins, including spec_i_fi(;__arqa_s_ and durations.

The Expert Pane! did not recornmend that island ciosures were an appropriate

conservation measure.
The Expert Pane! did nof recommend specific delineations forisland closures.

The Expert Panel found; based an: the results of ICE for Dassen island and
Robben Island, that excluding fishing around the colonies are fikely to have a
positive effect on penguin gmwth but that the impact will be small in the range
of 0.71 - 1.51%. The Expert Panel found that excluding fishing around istand
breeding colonies is likely to reduce the rate of decline in the population fo a.
small extent and that the closure of purse-seine fisheries around penguin
colonies will only provide part of the measures required to siow or reverse the

population decline of the African Penguin. -

The Expert Panel expressly recagnised that there were other drivers which
contributed to the Aftican Penguin-population decline and that access to prey

was onty one of them,

=" 1)
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While the Expert Pansi recordinended the employment of a trade-off
mechanism incorporating the miBA-ARS method and using the OBM model,

this recommendation was. not unqualifled.

The Expert Panetl found -th;atv tAhere is a trade-off amongst maximising benefits
o penguins, rp_i_n_imisingltha cost to the fishing industry, and having a reliable
basis to quantify the effectsj.-\ q{ c_:_lpssu_rgs (inc!_Uding no closures) on the penguin
recovery rate. The Expert Fanel pertinently acknowledged that the trade-off
among closure options is a policy decision related to conservation, economic
and social goals and objectives for South Africa. Whije it recormmended the
application of a tade-off mechanism using the mIBA-ARS method, i

remained concerned about:
“eon

(i) the lack of information on how the closures impact fishing costs and

ﬂs‘hing behaviour;

(it} the ability of the OBM and SAM models to adequately attribute

impacts-at the scale of fishing communities; and

(i) that there are social imuacts that are not estimated using the SAM,

but are important ko consider in any trade-off analysis.

The Minister did not ignore the ﬁn&ings in refation to the trade-off mechanism..

She chose not to apply it immediately in determining the island closures
because the application of the method, at that stage, was clearly premature

given the concerns that were expressed by the Panel and that the Panel itself
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had recommended further investigations and analysis {o ascertain the trade-
offs between cost to fishery and benefits to penguins.

The impact of the social effects of the closures in terms of job losses, reduced
catches and the broader sccio-economic consequences of island closures is
a critical consideration tor the State and diréctly impacts the Minister's legal

duties and statutory obligations provided for in the MLRA,

The Minister also considered that although the Expert Panel had
recommended a trade-off andlyses using the mIBA-ARS method, this

recommendation must be seen in the context that island clesures was only

smali extent and

further that island closurés aronnd the pénguin coloriies will enly. provide part

of the measures required 1o slow or reviersa the population decline.

Thus, the benefits to the. African Penguin versus the costs to the fishing
industry and the socic-economic impact .of island closures is a necessary
anatysis that must be performed.on bdth a quantitative and qualitative level
before any long-term decision car'be made on the most appropriate penguin

conservation measures.

The Minister concluded, based on the Report; that the application.of a trade-
off mechanism was premature given the concerns of the Expert Panel, and
that it would be irresponsible to apply the trade-off machanism in the absence

of the further work that was required. .- .
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There is accordingly no rierit in ‘he. allegation that the Minister had
disregarded andior ignored the recommendation refating to the trade-off
mechanism. She decided not to apply the frade-off mechanism for good

reason.

There is also no merit to the allegation that the island closures were not

informed by the best available science.

The Expert Panel found that excluding fishing around island-breeding colonies
is: {i) only likely to reduce the rate of decline in the popuiation to a small extent,
and {ii} that the closure of purse-seine fisheriés around the penguin colonies
will provide only a part of the measures required fo slow or reverse the
population declfine’ of the African Penguin. This suggests that there is no
conclusive scientific evidence that-applying the trade-off mechanism fo
detineate island closures, and that island closures itseif, will achieve the

objective of preventing the decline and extinction of the African Penguin.

The applicants have also. not demonstrated that their proposed island ciosure

delinsations will achieve this objective, or to what extent atieast, the proposed

delineations will contribute o siowing the decline in {he penguin population.

Given that istand. closures have been recognised as a reasonable
conservation measure that s jikely to miligate the decline of the popuiation
albeit 10 a small extent, the decision {o exiend the island closures was

reasonable and rational. The decision wads clearly directed at implementing

trr ek
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istand closures as a reasonable-conservation measure and was rationally

connected to the purpose for which it was taken.

This application is aimed at avoiding the extinction of the.African Penguin.
Island ciosures alone will. not achieve this objective as there are other

impartant dnvers of pengqin_popula_\tion decline.

The extension of the island closufés oh 23 July 2023 was implemented as a
legitimate and meaningfisd co-ﬁéé}v;tion measure to stow down the rate of
decline in the African Penguin population. The decision taken, is plainly
rationally connected tg the purpose for which i was taken, The decision was
not taken - and could not have been taken — o pravent the extinction of the

African Penguin. This is not possible,

Second, the applicants allege that the impugned decision is not supported by
the evidence and information- procured by the Minister for purposes of
rendering her decision. Thiey allege that the Ministers decision bears no

reiation to the expert recommendations from the Panel because:

) the decision refiects certain of the Expert Panel's recommendations
regarding _the need and duration of island closures, not the basis for
determining their delineation. There is no point in adopting the former
recommendation wit’hbut adoptir_'ag the latter, nor is there any basis for

doing so;
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(i) there are indications that the Department and the Minister may not
have considersd accurate and complete information prior to taking the

decision; and

{iif) in the result,” the ‘decision is inconsistent with the evidence and
information that served before the- Minister; suffers from a fallure to
consider a relevant material facior; and is both irrational and

potentially unreasonable.

in support of this, the applicants allege In the supplementary founding affidavit
that the Minister's decision appears to be based on material factuai errors
regarding the scope, conient .and import of the Expert Panhel's

recommendations.

The crux of this cc:mplaih;t is es‘senti'aily that the Minister ought to have appiied
and imp!emeﬁted the Expert Panel's recommendations relating to the trade-
off mechanism as a hasts for detesmining the delineation of the island

ciosures. o

| have aiready explained why the Minister did not immediately apply the trade-
off mechanism that was recommended by the Expert Panel. She clearly had

legitimate and rational reasons for hot doing so.-

The applicants affege that key considerations regarding the appropriateness
of particular island closure delineatians weie not considered while there is

evidlence of information and recominendations regarding future
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determinations of fish biomass ih:at reflect no clear origin in the Expert Panel's

Report.

Nowhere in the findings of the Expert Panel, did the Panel unequivocally

recommend that closures should be impiemented.

244. The Expert Panel recommended under paragraph 7.1 of the Report, that

245.

future closures of forage-fishing around penguin colonies would fikely benefit
penguin conservation but wrii ("—heét':l' .fd be bart of a larger package of

current decline in penguin poputation numbers.

| have already-deait with: the- trade-off. mechanism and why the Minister
elected not to accept and apply the mechanism now. The fact that Dr Naidoo’s
Memo did riot in detail deal wilh the trade-off mechanism or did not
recommend the dpplication of the trade-off mechanism, does not deiract from

the fact that the Minister  had independently considered the frade-off

‘mechanism. This was not a material error and/or key omission the Naidoo

Memorandum. Even if it was, the Minister had ‘independently considered the
need for a trade-off mechanism which was addressed in the Expert Panel’s
Reporl and decided, for good reason; that it was premature to apply it at this
stage. However, the Naidoo Memo did not reject the trade-off mechanism,
nor did the Minister. Dr Naidoo's Memo proposed a process to aflow for the
further work as recommended by the Panel to proceed while maintaining the
interim chsur'esi;S'o"iI".-at'ar;y banefit £ the penguins which is achieved may
continue, Any immediate rﬁét:e'r:ié'l" 'é‘hénge' or restructuring of fishing

r\—-
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restrictions would also have had sericus implications for the DFFE and the

small pelagic fishing sector..

Whilst 1t is correct that the-Minister had regard to the Naidoo Memo in taking
her decision, she considered:the full Expert Panel Report and exercised her
independent judgement when she made the decision to impose isfand
closures on 23 July 2023. She did not rubberstamp the recommendations in
the Naidoo Memo. It was in any event not the purpose of the memo to provide
a detailed scientific application .of the irade-off mechanism. The trade-off

mechanism was dealt with. in the Report.

There is accordingly no merit in the allegaticn that the Minister could not have
considered the accurate and’ completainformation tegarding the closures io
be imposed priof fo taking the decision. This complaint is speculative and

devoid of fact.

| am informed that the relevant departmental officials and scientists had
considered the Expert Panet's Report by the time that Dr Naidoo's Mema'was
approved by the Minister. This is confirmed by both Dr Naidoo and Ms Jariet

Coetzee.

Both Conservation- and Indusiry had-fuily participated in the Expert Panel
process and their respective positions were referenced in the Report. This
was also noted in paragraph:2.6 of Dr Naidoo’s Memo that the Expert Panel
had requested information*from both .the fisheries and conservation sectors

before, during and after engagements in:March and June 2023, and that these
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requests were made based on a substantial amount of pre-reading and
preparation before each engagement. Dr Naidoo's Memo also noted that the
Expert Panel had engaged with analysts from the Department, Fisheries and

the Conservation sectors tc clarify analysis that were needed.

The Naidoo Memo does nof contain a material efror in terms of how fish
stocks are cumrently héﬁag".eéi‘::i' E;fen'if it did, it had no bearing on the
Minister's decision as the main issue \;¢és the imposition.of isiand closures as
a beneficial and reésonal‘b;fél conservation measure, while affording the
Department and the relevant stakeholders the opportunity, in line with the
recommendations made by the Expert Panel, to conduct the further work that

was required.

Lo o,

Third, the applicants ‘allegs that {tie impugned decision is not capable of
advancing the purpose forr which it was'taken. The applicants allege in this
regard that it is evident fiom the Expert Panel's TOR that it was specifically
contemplated by the Minisier that the Expert Panel's recommendations were
sought to advise the Miriister an How to resoive the impasse between penguin
scientists and conservationists on the one hand, and fisheries scientists and
Industry on the other. They allege that the Expert Panel was required to do
s0 by presenling a clear set of retommendations. fo enable the Minister to
make a final decision regarding ‘the: imposition of island closures which
benefitted Afiican Penguins at e léast cost to Industry. They aliege that 1o
leave the decision regarding island ciosures to an agreemant between

Conservation and industry is irrational given the longstanding debate and
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dichotomous views which have persjstad for a jong period of time between

Conservation and [ndustry.

The Expert Panel was not only. established to make recommendations to
advise the Minister on how to resolve the impasse between Conservation and
industry. The Expert Panel had a number of objectives inciuding that it was

required to evaluate the evidence . supporting the benefits of fishery

restrictions around the African Penguin colonies, and. if closures or fishing

limitations are viewed to contribute positively to support the African Penguin
population, then to recommend a trade-off mechanism as a basis for setting
fishing limitations and mapping. The Expert Panel was required to make
recommendations on infer alia istand closures and whether they are likely to

benefit penguins.

The Minister considered the Expert Panel's Report and recommendations in
full and decided to implement island closures for a period of 10 years with a
review after 6 years. She did hot apply the trade-off mechanism, for reasons

aiready explained.

The Minister did not subordinate this decision to an agreemernt beiween
Conservation and indusiry. She made the' decision fo impose the ‘island

closures as a beneficial consanvation measure.

The decision is therefore nat irrational for this réason.
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The Minister imposed fishing fimitations arpund Dassen isiand, Robben
island, Stony Point, Dyer island; St Croix island and Bird Isiand and; at the
same time made provision for isfand closure delineations to be implemented
by agreement between Conservation and industry., This approach aiigned
with the recommendations. of the Expert Panel, who strongly encouraged
continued communication, cotlaboration and transparency of research data
and analyses to build frust and to strengthen progress fowards seeking
acceptable solutions. Paragraph 7.7 of the Report notes that working
collaboratively wilt further enhance the effectiveness and sacial acceptability
of management measures and decisions aimed at mitigating the decline of
the African Penguin. The Expert Panel itself had identified further attempts
that were made to identify consensus closure options among the fishing and
consgervation sectors during the Expert Panel meetings and that ongoing
attempts to identify such options are encouraged, particutarly as closures may

need to be adjusted given the resuits of fiture monitoring.

There was accordingly nothing untoward, irregular, unfair or irrationail about
the approach adopted by the Minister o encourage the parties to continué to

find a consensus position on the future of island closures.

Fourth, the applicants allege that the record contains no reasons for the
Minister's decision, and that the Minister's failure to provide reasons for the
decision, despite having been called upeon to do so, itself renders her decision

irrationai: | deny this.
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The reasons for the Ministet’s decision appear from Dr Naidoo's Memo and

the Expert Pane! Report.

| have explained in detail the reasons. for the Minister's decision.

The reasons demonstrate that the: Minister's decision was manifestly
meaningful conservation measure. The applicants have not at ail
demonstrated why the island closures are inadequate, and why their

proposed delineations are adequate.

The applicants have not demonstrated that their proposed delineations will
prevent the decline and extinction of the African Penguin. Ms Waideman's
application of the trade-off mechanism is unreliable and does nol assist the

applicants.

I deny that the decision is both substantively and procedurally irrational. |
have pointed out that the Minister did .not disregard the advice and
recommendations of the Expert Panel, but instead, adopied a cautious
approach to impiement isiand closures as a confinued conservation benefit o

allow for the further work contempiated by the Expert Panel.

The Minister's decision expressly contemplated that the: decision could be
reviewad and that a furthar decision in respect of island closures could be

made sooner than the six-year review period.
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265. The applicants have provided no basis to chalienge the decision in terms of
principle of legality on the basis that the decision is substantively and

procedurally irrational.

266, | maintain that the Minister's decision was, in all respects, reasonable and

rational,

Second ground of review: unlawfulness and unconstitutionality

267. 1 | am to understand the applicants’ cotrectly, they contend that the Minister
has breached her constitutional, statuiory and international obligations
because she failed io prevent the extinction of the African Penguin,
Underlying this contentlon is that the Minister did not implement adequate

conservation measures to protect the African Penguin population.

268. This challenge is premised on a misconception of the Minister's. statutory

dulies.

269: The State's constitutional obligations in respect of the environment and

conservation is contained in Section 24 of the Constitution:

“Everyone has the right-
{a) toan environment that is-not harmiul to their heaith or well-being;

(b) to have the environment protected, for the benefit of present and
future generafions, through reasonable legislative and oiher
measures thal-
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() prevent poliution and ecofogical degradation;
{ii}y promote conservation;

(iil} secure ecofogically sustainable development and use of naturaf
resources while promoting justifiable economic and Social
development.”

270. Section 2 of NEMBA, sets: out the objectives of the Act which provides inter
alia for the management and conservation of biolagical diversity within the
Republic and the components of such biological diversity; to give effect to
ratified international agreements relating to hiodiversity which are binding.on
the Republic; and to provide for cooperative govemance in biodiversity

management and Conservatiort.

271. Section 3 of NEMBA provides that in fulfilling the tights contained in Section

24 of the Constitution:

“The State through its organs that implement legislation agplicable to
biodiversity, must-

{8) manage, conserve and sushain South Africa’s biodiversity and its
components and genetic resources; and

(b) implement this Act fo achieve the progressive reafisation of those

rights,”

272. Section 2 of the MLRA sets out the: objectives and principles of the Act. It
provides that the Minister and any argan of State shall in exercising any power

under this Act, have regard to inler alia:
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272.1 the need fo consarve marine living resources for both present and

future generations;

272.2 the need to apply precautionary approaches in respect of the

management and devefopment of marine living resources;

272.3 the need to ufilise marine living resources to achiave economic
growth, human resource development, capacity building within
fisheries and mariculture branches, empleyment creation and: a sound
ecological balance consistent with the development objectives of the

nationai govemmerit;

272.4 the need to protect the ecosystem as a whole, including species which

are not targeted for exploitation;
272.5 the need to preserve marine biodiversity;

272.6 any relevant obligation of the national government or the Repubiic in
terms of any international agreement or applicable rule of international

law; and

272.7 the need to resiructure the Fishing Industry to address historical
imbalances and to achieve equity within all branches of the Fishing

industry.

The Constitution and the suite of environmental legistation do not prescribe to
the Minister what steps should be taken and what measures should be

implemented in the fulfilment of the State’s obligations relating to biodiversity

5

and conservatiori.
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There is no legal obligation on the Minister to do more than what is reasonably

necessary given the balance of rights and interests.

insofar as the Minister's international law .obligations are concerned, the
applicants provide no basis upon which to impugn-the decision based on the
Minister's alleged hreach of South Africa’s international conservation law

obligations.

Seuth Africa is a signatory to a number of international conventions and
ireaties including the Convention on the Conservation of Migratory Species of
Wild Animails (“the Bonn Convention”). An obligation under the Bonn
Convention, is that the parties shall endeavour to conserve and, where
feasible and appropriate, restore those habitats of the specigs which are of

importance in removing the species from danger of extinction.

The Agreement on the Conservation of African-Eurasian Migratéry Water
Birds (“AEWA")} is an intergovernmental treaty dedicated to the Conservation
of migratory water birds and their habitats across the world. The African
Penguin is one of the species of birds which is covered by AEWA. Article [H
of AEWA sets out the general conservation measures which the State parties
are ohliged to take and which includes, inter alia, the implementation of

remedial measures, for habitat rehabiiitation and resforation.

The United Nations Convention on the Law of the Sea ("WUNCLOS™} is an
international agreement that regulates various aspects of ocean use and

conservation. UNCL.OS provides the legal framework for all activities in the
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oceans and seas, including the conservation and sustainabte use of marine
biodiversity. UNCLOS obiliges States to protect and preserve the marine
environment and recognises that the creation of marine protected areas
("MPAs"), in particular, areas closed o fishing activities could constitute
valuable means {0 reduce the impact of fishing on vuinerable marine habitats
and species. State parties to UNCLOS have an obiigation to pratect and
preserve the marine environment and to protect and preserve rare and fragile
species as.well as the habiiat of depleted, threatened or endangered species
and other forms of marine life. UNCLOS acknowiedges the precautionary
approach: where there are threats of serious or irreversible damage, lack of
full scientific certainty shali not be used as a reason for postponing cost-
effective measures o prevent environmental degradation. Part Xil of
UNCLOS outlines provisions for the protection and preservation of marine
ecosystems, which 2re broad and applicable to fishery on a globat scale.
UNCLOS states that all States have the right for their nationals to engage in

fishing provided that States do not contravene the UNCLOS otjectives.

279. The Convention on Biological Diversity (*CBD") is an international framework
for the conservation and ecologically sustainable development and use of
biodiversity. Measures for conserving bladiversity include, in situ and ex situ
consérvation measures. Parties are obliged fo reguiate and 'manage
threatening processes affecting or likely to affect biodiversity in an adverse

manner.

2B0. Island Closures were first temporarily implemented in September 2022,

Following the work of the Experl Panel and the release of the Expert Panel

o
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Report, the Minister extended: these island closures as a conservation
measure to mitigate the declineg in the African Penguin pepulation. This was
consistent with her constifutional obligations in Section 24 of the Constitution

and her statutory obligations contained.in NEMBA and the MLRA.

281. Inimplementing the island closures as a conservation measure, the Minister
acted in accordance with her statutory and constitutional cbligations and

duties.

282. The Minister also acted in accordance with South Africa’s intermational faw

obligations.

283. The Minister did not abdicate har responsibility to an agreement between

Conservation and Industry.

284, The appiicants allege that it was incumbent on the Minister to impiement
timeous isiand closures that are biologically meaningful to African Penguins
and that such an approach would be consistent with the precautionary
principle. The Minister's decision was consistent with the precautionary

principte when she extended the island closures.

285. The biological meaningfulness of the applicant's proposed closures has not

been scientifically demonstrated.

288, The only conclusive guantitative agsessments conducted to date indicaie that

closure of a 20 km radius around Dassen and Robben islands {(as
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288.

289.

290,

201,

110
implemeanted during the ICE) result in bielogically meaningful {>1%) change
in penguin population growth rate. No other ciosure options have been

evaluated as there is no data available to do such evaluations.

There is accordingly no mertit in the contention that the Ministesr’s decision was

untawfui and uncenstitutional for the reasons allaged..

THE REMEQY SOUGHT

if the application fails, then no question of remedy ariges.

But if the Court finds that the applicants have established a basis for this Court

and equitable for this Court to remit the matler to the Minister for a decision.

This Court is not in as good a position as the Minister and the Department to
make a decision about what would be best to protect the endangered African
Penguin. it simply does not have the experise to do 0. What would be
reasonabie, appropnate or effective is not a foregone conclusion given the
different scientific studies and different expert positions on the efficacy of
island closures and whether they will achieve what the applicants allege they

will achieve:

There is longstanding authority that courts should be slow to deprive
administrators of the opportunity to determine matters within their area of

statutorily ordained expertise.
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296.

297.
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This is clearly a matter in which a remittal is justified. The-applicants have not
fulfiled any of the requirements for exceptional cifcumstances that justify a

substitution.

! mention that the Department has proposed the establishment of a Working
(roup to deal with the outstanding issues and further work which is required
as conternplated by the Expert Panet. { reriain hopeful that both Conservation.

and Industry will participate in this process so that they are part of the soiution.

To the extent necessary, | shall now address the allegations in the. main

founding affidavit ad seriatim.

AD SERIATIM REPLY TQ THE MAIN FOUNDING AFFIDAVIT

| have set out the basis of the Depariment’'s case and ‘its opposition to the
application. For the sake of brevity, ! shall not address each and every
altegation with a full response, except where it is warranted. To the extent that
any aliegation is not addressed specifically or is inconsistent with what | have

stated in the preceding sections of this affidavit, it must be taken as denied.
I deat with the aliegations in the main founding affidavit below.

Ad paragraphs 1 - 3;

The content hareof is admitted.
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209.

300.

301.

302.

3083.

304.
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Ad paragraphs 4 & 5:

The content hereot is noted.

Ad paragraph 6:

The content hereof is noted.

Ad paragraphs 7 - 9.

The content hereof is admitted.

Ad paragraph 10:

The content hereof is noted,

Ad paragraphs 11 - 13:

The content hereof is admitted.

Ad paragraphs 14 - 15.4:

The content hereof is noted in respect of the fourth and the fifth regpondents.

Ad paragraph 16:
304.1 1 note that the application is brought on an expedited basis.

304.2 However, as the facts and scientific data will demonstrate, the relief
sought in the application is unlikely to prevent the imminent extinction

of the African Penguin. | have addressed the issue-of island closures

D
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fully in my affidavit. Suffice it to state, that island closures, which is
sought as a solution by the applicants, is a recognised beneficial
conservation measure, but will not on its -own, prevent the decline

and/or possible extinction:of the African Panguin.

304.3 Accordingty, the expedition in respect of which the application has
been brought, will not seek to secure the solution which the applicants

seek.

305. Ad paragraphs 17 - 20:

305.1 | note the concession that pepulation declines may only be partly
arrested by optimising the availability of the African Penguins’
preferred prey of sardine and anchovy around the iargest breeding

colgcnies.

305.2 Despite the applicants’ motivation for the immediate need for long-
term closures of the African Penguin’s preferred foraging areas: to
commercial sardine and anchovy small pelagic purse-seine fishing, it
is not ciear then on what basis they choose o criticise the
Department’s decision to implement interim. fishing closures in
September 2022, and the extensicon of these closures on 23 July 2023

when they themselves motivate for long-term closures.

3056.3 The science which the applicants refer to is highly contested (section
2.2 of the Expert Panel's Repeit). Any implementation of the

precautionary approach also requires consideration of trade-offs.
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305.4 | deny that the Minister has ‘“consistently failed fo implement
appropriate and effective measures’. Closures with a radius of 20 km

have already been in place for 50% of the time around 4 breeding

colonies since 2008 as part of the ICE.

305.5 The rounds of scientific review were necessary, as the facts will show,
given the complexity of the problem, the different interests between
Conservation and Industry, and the competing. rights and interests
which must be balanced to 2nablé the Minister and the Department to
fulfil their constitutional and’ intemational environmental protection

cbligations, which Emaintain, has been fulfilled.

305.6 Save as aforesaid, the content hereof is admitted:

306. Ad paragraphs 21 - 24:

308.1 It was not specifically contemplated that the International Review:
Expert Panel's main purpose was to break the deadiock between
Conservation and Industry. The Expert Panel, as the TOR will
confirm, was established infer alia to review the interpretation of the
ICE, explore the value of Istand Closures in providing mearningful
benefits to penguins, to review the processes and oufcomes
contemplated through the GF and the CAFMLR process, to make
recornmendations on the implementation of Island Closures, inciuding
spatiai delineation and timeframes; and to advise on further science

and monitoring methods.

~ 7D
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306.2 The findings and recommendations of the Expert Pane! would have
enabled the Minister t0 make an informed decision regarding
appropriate consetvation measures and msthods to protect the

Africen Penguin.

306.3 The island closures which were impltemented from September 2022,
were intended ai the time to be temporary untii afonger term, effective

solution could be investigated.

3064 1 deny that these temporary closures were highly compromised and
largely ineffective in stemming the decline of the African Penguin

population,

306.5 Af the time, both Conservation and Industry were unhappy with the
temporary island closures for their own respective reasons, given their
conflicting interests. However, there was sufficient scientific data
which suggested that island closures presented some benefit o the

protection of the African Pengulin.

306.8 ] deny that the Expert Panel endorsed the need for fishing closures.
The Expert Panet did not recommend island closures, nor did they

propose specific closure delineations.

308.7 The Expert Panel expressly found that a recommendation of a specific

outcome lies outside of the scope of the Panel.

306.8 Whereas the Expert Panel expressly conciuded that the results of the
ICE for Dassen and: Robben Islands indicate that fishing closures

around the breeding colonies are likely to have a.positive impact on

P
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popuiation growth rates, they noted that those impacts may be small
in the range of 0.71-1.51% and, that future closures of forage-fishing
around penguin cofonies would fikely benefit penguin conservation,
but will need to be part of a larger package of conservation measures
as such closures alone would be unlikely fo reverse the current

decline in penguin population numbers.

306.9 1 have addressed the trade-off mechanism, on which the applicants

rely for the delineation of the island closures.

306.10 Save as aforesaid, the content hereof is noted.

307. Ad paragraphs 25 - 28:

307.1

307.2

Whilst the media statement records that the intenm closures {which
had already been in existence since September 2022) wouild becorme
“permanent’, this must cbviously be seen in its proper context where
the closures were implemented for a period of 10 years, with a review
after 6 years. This is clearly not permanent. The Minister had clearly
contemplated and made provision for an earlier revision of the penod
shouid circumstances require a change in the decision or should the

parties reach agreemant on the closures,

! note the map which illustrates interim closures based on certain
trade-off curves and the proposed foraging range for African Penguins
but deny that the maps apply the Expert Panef's recommendations for

determining closure delineations {as before, the closure delineations
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mapped by the applicants pertain to their imterpretation of the Expert

Panel suggestions for evaluating trade-offs).

307.3 The existing interim closures already cover a total area that is
approximately 65% of what the applicants propose the delineation for
the interim closures should be. Simply put, the applicants seek the
appfication of the trade-off mechanism fo cover 2 greater extent of the
area used by the African Penguin for foraging in circumstances when
this trade—off mechanism (according to the applicants) and the greater
extent of coverage has not conclusively been found on its own to

prevent the decline in the African Penguin papulation.

307.4 Although the decision was that the interim island closures will remain
in place until 31 December 2033, a review is to take place after 6 years
from the start of the 10-year period. This does not mean that the
Minister is precluded from revisiting the decision sooner.

308. Ad paragraphs 29 —~ 30.6:

308.1 1 have deak with the grounds of review to which I'refer the Court.

308.2 | deny that the decision was imational, unlawful and unceonstitutional

on the grounds relied upon by the applicants.

308.3 1deny that the decision is reviewable in terms of PAJA, alternatively

the principie of iegality.

308.4 [ deny that the decision was unconstitutional.

~
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308.5 Whilst the interim closures were intended at first to be of a temporary

nature, it was not uniikely that they could have been extended.

308.6 | note that these closure delineations were at no time accepted as fit-
for-purpose by the conservation sector. This view is not shared by the

Department.

308.7 The applicants must sure!y accept that a decision cannat be made
based only on the views of the canservation sector, as the decision to
impose interim closures invoives the rights of the smaii pelagic fishing
industry. [ also have other statutory obligations in terms of the MLRA
which impact the issuing of fishing permits and the impasition of permit

conditions.

308.8 AsIi have previously stated, whilstisland closures have béen accepted
as a beneficial conservation measure which provides some profectian

to the. African Penguin, it is nct the only solution.

308.9 The decision to implement island closures is a balanced polycentric
decision to a complex problem, where there are legitimate competing

interests and rights at play.

308.10 | have dealt with the trade-off mechanism and the miBA-ARS methad
at some length. The Expert Panel recommended the miBA-ARS
method to define the preﬂerred foraging habitats of the African

Penguin for the implementation of a trade-off mechanism fo select

~ §O
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between different closure area options.® However, the application of
the method, results, conclusions and the proposed closed areas which
tha applicants propose (and motivated for by Ms Eleanor Weideman),
do not accord with the guidelines suggested by the Expert Pane! for
evaluating different closure options. Additionally, both ‘the
“assessment’ and the proposal contained in thé founding affidavit
have not been subjected to thorough peer review and it is therefore

not appropriate to expect the Department to put in place closures

308.11 Added to this, by using the mIBA-ARS method does not suggest that

the results obtained by the applicants is the only possible solution.
The Expert Panel also recommended that "further validation of miBAs
should occur, in particular using dive datd that provide -objective

identification of foraging locations, rather than commuting {(or

travelling) locations"#

308.12 1 deny that the interim closures lack a clear reiationship with the

objective of improving African Penguins’ access to prey, through
reduction in competition over sarding and anchovy between the

African Penguins and Industry.

iRP Repor, saction 7.3; Record, p 47,

IRP Report, section 4.3 & soction 5.9,



120

308.13 it was not the objective of the decision that agresment should be
reached between Indusfry and Conservation in respect of the istand
closure delineations. The conflicting views and the: impasse which

has prevailed between the stakeholders is weli documented and
remains unresoived. HMowever, the Minister's apprcach was that the
parties should be able to find common ground as a compromised or
consensus-based solution is naturally more credible and would-avoid

consistent with the Expert Panel's recommendations.

308.14 Notwithstanding this approach, the Minister certainly did not shy away
from robust dscision-making nor did she “defer’ her statutory

obligation to any one stakeholder.

309. Ad paragraphs 31 - 33;

309.1 | deny that the decision was unlawiil and unconstitutional on the

grounds set out herein.

308.2 1 deny that the Minister failed to take the necessary action to protect

the African Penguin species.

308.3 The decision was taken pursuarnt t¢ section 13 of the MLRA by

imposing fishing restrictions around the penguin coionies.

309.4 The applicants did not challenge the decision to impose island

closures in Septsmbar 2022.

~ 5D
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309.5 Thereis no basis upon which to review the decision and there certainly

309.6

308.7
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is no basis for substitution.
| have dealt with the remedy of substitution to which | refer the Court.

Save as aforesaid, the content hereof is denied.

Ad paragraphs 30 - 34.7;

The content hereof is noted.

Ad paragraphs 35 - 56:

3114

311.2

311.3

311.4

These allegations address the ‘decline in the number of African

Penguin breeding. pairs, the conservation status of the African
Penguin in South Africa and globally in terms of the relevant

international instruments.

It is not disputed that the African Penguin is in need of protaction and

that it is an endangered species. Legal protection, however, requires

that all factors contributing fo the decline are identified and

ameliorated.

t admit that the African Penguin is listed as an endangered species in
terms of Section 56(1) of NEMBA and the Marine Threatened or

Protected Species Reguiations, listed in: May 2017.

i note the assessment which was prepared by Dr Richard Sherey
which is also attached to his expert affidavit. | admit that penguin

scientists indicated in 2018 that .small pelagic purse-seine fishing

D
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closures around breeding colonies may have positive impacts on
amresting African Penguin population declines. Those scientists,
however, also noted that the impacts are “subtle®, and that the
penguin population would continue to decline. | note too that those

2018 findings were contested.

311.5 1 deny that the Minister has failed fo implement adeguate fishing

closures,

311.6 The relief sought by the applicants on an urgent basis will not alone
prevent the decline of the African Penguin population, nor will it
singularly prevent its possible extinction.

312. Ad paragraphs 57 ~ 59.3:

Save to deny the alleged irrationality of the interim closures and the
application of the Expert Panel’s recommendations, the content hereof is
admitted.

313. Ad paragraphs 60 & 61:

3131 Ywas unable o ascertain why it.is that there was no respanse by the

Department to the-applicants’ lefters attached as "AM19".

313.2 Save as aforesaid, the conteni hereof is admitted.
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314. Ad paragraph 62;

315.

314.1

314.2

314.3

314.4

I deny that the Minister had:“persistently” failed fo take decisive action,
island closures were imposed in September 2022 shortly after the ICE

had completed its experimental closures to small peiagic fishing.

Minister Creecy did not ignore the precautionary principle. The

taken as a precautionary measure in agcordance with the

precautionary principle.

There are scientific indications that the biomass of sardine has

increased markedly in recent vears.

Save as aforesaid, the content hereof is denied.

Ad paragraphs 63 — 71 {the Joint Government Forum):

315.1

315.2

| admit the correspondence which BLSA had addressed to the
Minister's office on 10 February 2021. The correspondence also
motivated a decision to impose island closures, which was

subsequently imposed from September 2022.

The applicants correctly note that the minutes of the meeting on 19
April 2021 records that the Minisier had highlighted the importance of
having the scieniific evidence to back up decisions and thus to resolve
diffsrences in scientific outpﬁts to motivate for a management decision

on istand closures.
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315.3

3154

3155

315.6
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It is comrect that Minister Creecy had in corespondence dated 22 July
2021 to BLSA indicated that although the African Penguin population
is exposed to a multitude of stressors, the technical task team had
identified food availability, and habitat degradation as a resuft of
increased anithropogenic activity around breeding colonies and ol

pollution as the main reasons for the continuing deciine of the species.

It is correct — and a point which | must emphasise — that the Synthesis
Report had recognised that there was disagreement between seabird
gcientists: and marine ecologisis on the one hand, and fisheries’
scientists on the other, as to whether prey availability was the primary

driver of African Penguin population declines.

| deny that the Minister had failed to take a decision regarding island

closures.

Save as aforesaid, the content hereof is admitted..

Ad paragraphs 72 - 74 (the Exfended Task Team).

316.1

316.2

The Extended Task Team (ETT) involved SAPFIA (the fourth
respondent} who was (ard remains) an important stakehoider in the
conservation efforts relating to the African Penguin. The process.also

impacts the rights of their members.

It would not have been responsible and falr of the Minister to

implement a review agreed between Conservation and the DFFE in
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April 2021, when Canseivaiion is not the only affected party for African

Penguin conservation.

316.3 Thiz process hi@h%_ifjﬁted the difference of opinion between
Conservation and Industry relatirig to the impact of island closures
around the African Penguin colonies. As the applicants themselves
acknowiedge, the DFFE had: contemplated and proposed island

closures as early ans 2021; -

318.4 It Is correct that'on 1 September 2022, the DFFE jmposed interim
isfand closures around Dassen island, Robben Island and Dyer

Istand, with a modification around Dyer Istand.

316.5 Save as aforesaid, the content hereof is admitted.

317. Ad paragraphs 75-77:

317.1 Despite the DFFE's good intentions in relation to the CAF, it only
served to highlight the conf:I:iCting views between Industry and

Conservation.

317.2 | deny that the CAF stood as an “avoidance” of décisive ministerial

action.

317.3 Save as aforesaid, the content hereof is admitted.




126

318. Ad paragraphs 78 -- 88 {March-August 2022):

319.

318.1

318.2

318.3

KRR

3185

3186

I admit that there was continued engagement between the DFFE,
Conservation and: industry to explore solufions fo the African Penguin

popu_lation‘ dedling.

It is comect that Conservation had motivated island closures, which

the DFFE imposed in Sepitember 2022,

Although Minister Creecy sirongly encouraged a consensus-driven:
approach to the delineations for the proposed island closures, she did

nct insist upon it

| do not view the interim closures as inadequate. | deny this,

The International Review Pa‘nél was not established to “finafly break
the impasse” between industry and Conservation. ) have addressed
the TOR of the Expert Panel at some length and refer the Court

thereto.

Save as aforesaid, the content hereof is admitied.

Ad paragraphs 80 - 88:

3191

These aflegations -must be-seen in the light of the fact that
Conservation {inciuding the applicants}, were very unhappy with the
CAF process and the fact that Industry had presented their strong

opposing view on the ifnpact and efficacy of island closures.
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316.2

319.3

3194

319.5
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Conservation was very critical of the process and the Minister's

involvement therain.

Further engagement and meetings took place between the
Department, Conservation and Industry, including 2 meeting on

28 March 2022.

I have no personal knowledge of the meeting which took place on &
and 13 April 2022 between Messrs Anderson, Copeland and de

Maine.

| have no persona! knowiedge of the meetings which took place in the
course of May 2022 between industry and-Conservation, although |
admit the sub’se_quent_ gor;respondence supporting the need for an

international Review Panel.

Save as aforesaid, the content hereof is admitted.

Ad paragraphs 89 - 92 {prdposing-an international Review to break the

stalemate}:

320.1

320.2

Both Conservation and !ndUStry_, including the fourth respondent, had
addressed correépondeﬁcé to Minister Creecy in support of the

international Review Panel.

| note that Minister Cfeecy hada meet-in'g_'w‘rth Mr Anderson on B July

2022,
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320.3

320.4
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| note the series of maetings and exchange of emails between
Conservation and tndustry in- the period 12 July 2022 to
42 August 2022 and that these engagements focused on compiling
terrs of reference and the composition of the proposed expert review

panei,

} i3 correct that Dr ‘Nai_dao c:ifcu[a‘ted the final version of the TCOR of

the proposed Expert Pane! to the relevant stakeholders.

Ad paragraphs 93 — 101 (alleged “arbitrary Interim Closures to faciiitate

the Panel process):

3211

321.2

321.3

it is correct that Conservation was prepared at this stage to accept
temporary closures: zroufig the six-major Aftican Penguin colonies

based on delineations presented at the end of the JGF process.

I admit that Industry was urhappy with the propoesed isiand closure
delineations.
As praviously stated, the DFFE had imposed interim island closures

as of 1 September 2022 hased on a combination of the delineations
presented at the end of the JGF process, the CAF in 2022 and from
negotiations betwegn B industry and Conservation sector
representatives.  Dr Naidoo facilitated the discussions between the
relevant stakeholders eon the proposed temporary closures in August

2022.
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3215

32186

321.7

3218

t2e

between Conservation and industry, the Department decided to
impose temporary Giosure delineations as a precautionary interim
conservation measure while the further work contemplated by the

Expert Panel is performed.

There was engagement between Industry and Conservation,
facilitated by Dr Naidoo, as to the proposed island closure
delineations. There was a degp divide on the issue between

Conservation and Indusiry,

Itis correct that an 18 August 2022, following the ongoing debate and
difference of opinion between the stakeholders, that Dr Fikizolo {the
Chief Director: Specialist“Monitoring Services, DFFE: Oceans and

Coasts), circulated an email announcing the termparary closures,

! do not agree that the_a’r}terim clasures acceded to industry in relation
to four of the six breedrnq colonies. It was clear from the outset that
Industry was ful-ly' obposed fo any island closures. Ultimately, the
decision to impose ‘island closures was more favourable to

Conservation than Industry.

From 1 September 2022 to 31 July 2023, the DFFE declared certain
areas around the six major African Penguin colonies closed {o
commercial fishing for anchovy and sardine and the fishing pesmit

conditions were amended accotdingly,
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321.9 Whilst it is correct that the island closures were envisaged at the time
to be temporary, it was not unlikely or unexpectad that they would be

extended.

321,10 1 deny that the interim ¢losures were determined: in a- haphazard
manner because they do not align with the preferred foraging range

of African Penguins.

321.11 As previously noted, -tHe interim closures resulted from negotiations
some respects, of the interim closures proposed by DFFE in 2021,
Whereas the Expert Panel since recommended a basis Tor optimising
the selection of closed areas, they also: :recommended further
investigation and analysis beforé such optimisation can be done. The
DFFE has shared with the applicants their intention to form a
dedicated penguin scientific working group where these Expert Pane!

recommendations can be progressed.
321.12 Save as aforesaid, the content hareof is noted.
322. Ad paragraphs 102 — 108 {October 2022: the Minister formally convenes
the Panel):

322.1 I'bave dealt with the establishment of the intemational Review Panel,

the Expert Panel's TOR; its findings and recommendations,

3222 | emphasise that thé Expert”.Pane_l was esfablished to make

recommendations to the Minister to enable the Minister to make an
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322.4

322.5

-additiona! analyses would further i
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informed decision on island closares. It was not the purpose of the
Expert Pane! to make the decision for the Minister nor would this have

been permissible.

It is admitted that the Expert Panel determined that island closures
were fikely to benefit African Penguins and that it endorsed the mIBA-
ARS method, in principle, as..apprnpriate for delineating penguin
foraging habitat. 1, however, disagree that the Expert Panel provided.
a clear trade-off mechanism which would have enabled the Minister
to determins biologically meaningful African Penguin habitat for

fishery limitations per island.

The Expert Panel had recommended further improvements to the
mIBA-ARS méthod. Thiis, it is not correct, that the Expert Pane! had
without more, recommended definttively the use of the mIBA-ARS

method as implémented by the applicant. In future (so it found),

prove. understanding; especially
with respect to how the spatial scale of any given miBA might vary by

year.

The Expert Panel concluded that such between-year variation is likely
to be important, as the years of the ICE { during which most of the
telemetry data was collected), have been years of relatively low prey
resource abundance. The:Expert Panel recommended that further
validation of mIBAs sr__\oufd oceur, in particular, using dive data that
provide objective identification of _fq'r';a_g?ng locations {see paragraph

4.3 and 5.9 of the Report).
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324.
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3226 1t was for this reason, that the Minister declined to inciude in her
decision the use of the MIBA-ARS ‘statistical method because further

scientific consideration and analysis was required. This approach was

3227 Save as aforesaid, the confent hereof is noted. .

Ad paragraphs 108 - 112 (March-July 2023: the Panel Process and

attempted Eastern Cape Agreement):

323.1 1 have already deait with the Minister's efforts to encourage the
stakeholders fo reach consensus, and i not consensus, at least an

acceplable and reasonable compromise.

323.2 It is unsurprising that the Expert Panel process also sought to find

common ground.
323.3 Save as aforesajd, the content hereof is noted.
Ad paragraphs 113 -~ 113.5.3 {July-August 2023, the Panel's
Recommendations):

324.1 Minister Creecy was. provided with the Expert Panel's draft Report

before the final Report was released.

324.2 1have dealt at length with tha Expert Panel’'s TOR, its ﬁndings andthe

recommendations made therein, and. shall not repeat them.

3243 | admit the summary provided of the key findings and

recommendations set out herein fo the extent that they are
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paraphrased diractly from the Report. However, | note the following
key omissions from the paraphrased text of the Report; “The Pane!
recommended that, if desi gna;e__g_', closed areas fo profect penguins
during breeding, shqu_ld __ bé year-round...” and “The Panel further
recommended that, if designated. closed areas to protect penguins
should be reviewed at a fime...". The Expert Panel did not recommend

the im_ptementation_-df closures.

324.4 | have addressed ihe mMIBA-ARS metfiod and the trade-off

mechanism.

324.5 The decision to extend the interim closures for a 10-year period, aligns
with the Expert Panef's recommendations that closures, if designated,
should be year-round and reviewed after a period corresponding with
Aftican Penguin life Histofies, i.e. between 6 and 10 years after

designation of closuras.

324.6 Save as aforesaid, the content hereof is noted.

325. Ad paragraphs 114 & 115:

325.1 The Expert Panel did not recommend that island closures were an

appropriate conservation intervention.

3256.2 The Department implemented island closures in September 2022

which Minister Créécy extended on 23 July 2023,

325.3 Whether or not closures should be implemented is very much the

subject of the dispute,
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3254 As noted previously, ihe Expert Panel explicitly stated that a

328.5

325.6

325.7

3258

recommendation of a specific outcome lies outside the scope of the

Panel.

Although the Expert éa}lei recommended the mIBA-ARS method for
delineating imporiant pengiin foraging habitat, this recommendation
was not made without qualification. Minister Creecy had considered
the Expert Panel's recommendatidns in relation {o the miBA-ARS and
decided not to impiement ‘t.he mathod immediately, given the Expert
Panel’s recormmendations that further science was required. This was
not omitled from the Minister's considerations when she made her

decision on 23 July 2023.

| have explained why the Minisier did not implement the trade-off

mechanism.

The extension of the closures was a reasonable and meaningful

conservation measure.

i emphasise _th_aj_t the ﬁurrenl island closures already cover
approximately 65% of the applicants’ proposed island closure
defineation. | again note that the “biological meaningfuiness” of neither
the appiicant's proposed closure delineation nor the interim closures
has yet been gstabti_st1ed. fhus, the applicants seek more extended:
coverage based on ihco'nélusive scientific data and where further

science is required, as proposed by the Expert Pzanel.
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3259 Accordingly, the allegation in pamgraph 115 must be seen in its

proper context.

325.10 The Expert Pange! Repoart contains no support for “the immediale

imposition” of closures.

425.11 Save as aforesaid, the cantent hereof is noted.

326. Ad paragraphs 116 - 121 (43 August 2023: the Impugned Decision):

326,1 That the decision was made "in light of the reporf’, does not suggest
that the Report was approved in the manner suggested by the

applicants.

328.2 The Minister had approved the work.of the Expert Panel and in terms
of Dr Naidoo's memo, noted the Report. Apparent from Dr Naidoo's

memo, Minister Creecy approved:

326.21 the impiementation of the recommendations for future

science, which will be implemented in a phased approach;

32622  that DFFE branches Fisheries Management and Oceans
and Coasis-develop-a communications and stakeholder
engage_rr_]ent plqn 1o report to stakeholders on an annual
basis on the ihpiezﬁentation of fishing limitations and
other measures, and othar actions in the African Penguin

Biodiversity Management Plan;

)



326.3

326.4

326.5

326.8

326.7
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326.2.3  approved thai the Expert Panel work .is now. conciuded

and approved the remuneration; and

32624  approved the distribution of the Report to all stakeholders

and that it is made publicly available.

Minister Creecy made her decision on 23 July 2023 when she
approved Dr Naidoo’s memo. The media statement ("AM15")

cohveyed the decision to the media and the public.

I deny that Minister Creacy had imposed delineations af odds with the
Expert Panel's recommendations regarding its recommended frade-

off mechanism and the application of the mIBA-ARS methad.

Minister Creecy did-not’ignore the Expert Panel's recommendations,
and had considered the full Report, the Expert Panel’s findings and
their recommendations as the record will show. Her decision was

based on the findings of the Report.

I am surprised by the applicants' stance given that the existing interim
closures aiready cover approximately 66% of the total area which the

applicants seek to delineate.

The only disagreement is the range or boundaries of the fishing
limitations and island closures: the applicants seek by way of this
application o adjust the boundaries of the fishing closures to align with
their proposed closure c]é.lineations. :rhey seek this adjustment, in

circumstances where the scientific data does not conclusively support
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such closures as a solution 1 prevent the decline of the African

Penguin population.

326.8 The interim closures are not permanent. Although it was implemented
for 10 years with a review after the first 6 years, nothing preciudes the

Minister from raviewing the decision sooner.

326.9 There is no basis to allege that the interim closures would sound the
“death knell’ of the African Penguin, in circumstances when the Expert
Panel itself had highlighted the limited benefit of closures to the
panguin population and identified other confributing factors to the

penguin decline.

Ad paragraph 121: s "

There was rio need for the applicants to “mitigate” the decision. | deny that
there were fundamentzi”fiaws in the decision and that the decision had

disregarded the Expert Panel’s recommendations and its central rationale.

Ad paragraphs 122 - 125 (the Eastern Cape Non-Agreement}):

328.1 As Dr Naidoo will confimm,-1 admit that.discussions took place between
the respeciive parties regarding the Eastern Cape closures with the

focus on St Croix. -

328.2 As Dr Naidoo will confirm, agreement was reached between

Conservation, Industry and the DFFE regarding the delineation istand

w’fb

closure map for St Croix.
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328.3 However, subseguertly . de Maine had called Dr Naidoo and Prof
Pichegru and indicated that there was an error in the amended pemit
conditions based on the fact, according to Mr de Maine, that the island
delineation for St Croix was incorrectly determined. DrNaidoo viewed

this as one of the parties now resiling from what he accepted was an

agreement on St Croix.

328.4 Pursuant to the agreement reached, the Department had adjusted the
permit conditions “with the Branch: Fisheries Management for
immediate implementation and distribution. Dr Naidoo had discussed
the issue of the error within the Branch: Oceans & Coast, the Deputy

Director-Genera! and the relevant management team.

328.5 The Department accepted Mr de Maine’s submission that a bona fide

error was made on théir part when the agreement was concluded.

328.6 The result was that the agreement fell away, and the interim closures

continued.
328.7 Save as aforesaid, the content hereof is noted.
329. Ad paragraphs 126 ~ 133 (the DFFE fails to appreciate the Paneais
recommendations}: ‘ |

320.1 | refer to Dr Naidoo’s- confirmatory affidavit, filed herewith, who

confirms the allegations contained below.

329.2 The comrespondence exchanged. between 13 September 2023 and

~ D

22 September 2023 is admitted. .
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329.3 | deny the allegation in paragraph- 126 which alleges that Dr Maidoo
had facilitated a process which had ignored and/or which bore fittle

retationship with the: Ex'_pe'rt Panel’'s work and outcomes.

329.4 | deny that Dr Naidoo had not properly appreciated the Expert Panel's
recommendations Tegarding  closure delineations, the trade-off

mechanism and the (se of mIBA-ARS.

320.5 Dr Naidoo did not at all misinterpret the Expert Panel's

recommendations,

329.6 | deny that Minister Creecy had subordinated her duty to intervene
and the Panel's scientifically informed recormmendations to the

"negotiating foibles” of Industry and Conservation.

»

329.7 There was no need for the applicants to bring these issues to the

Departmerit's attenticn: The Department was fully aware of the issues.

329.8 The Minister had considered the issues independently and made a

balanced decision within the parameters of her statutory powers.

328.9 Save as aforesaid, the content hereof is noted.

Ad paragraphs 134 — 136 {attempting to persuade Oceana);

330.1 | have no personal knowledge of the. engagement betwsen
Conservation and the CEQ of the Oceana Group and note the content

thereof.

330.2 Save as aforesaid, the content hereof is noted.

~9)
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331. Ad paragraphs 137 — 142 {attemts tv engage smaller Industry players):

331.1 The DFFE was aware of the attempts by the applicants to engage the

smaller Industry players.

331.2 According to the: DFFE's records, the applicants did not submit a

formal PAIA request for this information.

331.3 1 deny the allegation in paragraph 142, that the Minister's insistence
oh agreement was a continued uniawfuli abrogation of her
responsibitities. This criticism is without foundation given that interim
island closures were in place since September 2022 which the

applicants accepted.

331.4 Save as aforesaid, the conignt Hereof 15 noted.

332. Ad paragraphs 143 — 150 (the Conservation sector applies the Panel's
recommended trade-off mechanism while the DFFE and Minister fail to

do so):

332.1 1 note the independent assessment conducted by the applicants and

the conservation sector.

332.2 I note the pesition in relation to St Croix and Bird islands. Itis correct
that these islands wers subject to island closures which had: been
agreed with ECSPA, the fifth respondent. | deal with Ms Weidemar's

expert affidavit further on herein.
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332.3

332.4

3325
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it is correct that at this time, i Oclober-2023, that the DFFE had not
completed its own analysis of the Expert Panel's recommendations.
This is an ongoing exercise far the Department while there is

protection in place forthe African Penguin.

The DFFE was not required to conduct a separate assessment of the
Expert Panel’s recommendations prior to Minister Creecy's decision.
Minister Creecy had sufficient information before her to make an

informed and rational decision.

Save as aforesaid, the content hereof is noted.

Ad paragraphs 151 - 157 (Noveatmber 2023: SAPFIA rejects the need for

Island Closures}:

3331

333.2

333.3

333.4

Dr Naidoo ré;:all's that théré may héve been one or two meetings with
Industry regardiné the Eéstern Cape Closures following the error that
was brought to the Department’s attention by Mr de Maine. There was
engagement on how to rectify the island closure delineation in the

maps.

The position adopted bf SAFFIA was unsurprising, given Industry’s

views regarding island closures and their opposition thereto.

! do not agree that this was contrary fo the Expert Panel’s

recommendations.

It is correct that Dr Naidoo had cancelled the meeting which was

scheduled to lake place on 16 November 2023. Dr Naidoo recalis that
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the meeting was cancellet because Birdlife indicated that it would not

attend the meeting.

333.5 Save as aforesaid, tha:content hereof is noted.

334. Ad paragraphs 158 — 163 (December 2023: the end of the road):

3341 | admit that there was further correspondence from the Conservation
sector on the implemertation of island closures, in particular, relating

to the Eastern Cape closures involving Bird and St Croix Istand.

334.2 The discord between industry and Conservation on the issue of island
closures is not new. Their continued disagreement on the issue is
unsurprising given that they have different interests and seek to
achieve different objectiveé. This is not a criticism, but meraly seeks
to state the reality 61‘ a complex situation where differant stakeholders

are involved with corfpeting interests.

334.3 Save as aforesaid, the content hereof is noted.

335. Ad paragraph 164 {January 2024 — 31 Deceémber 2033):

335.1 | deny that the decision {0 exiend the island closures for a period of

10 years is irreguiar. .

335.2 The interim closures are an.appfopn'ate conservation measure, given
the small benefit of island closures in stemming the decline in the

African Penguin population,

G
' S

RS R T
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335.3 There is no conclusive scientific evidence or data, that the delineation
of the island closures as proposed by the applicants will seek io

prevent the decline 'a'gid}‘b'r' possitite extinction of the species.

335.4 | deal with Ms Weideman's expert affidavit further.on:herein.

336. Ad paragraphs 165 — 168 (Dassen Island):

336.1 It is correct that the interim closuies were based on the DFFE’s 2021

proposal presented in August 2021.

3368.2 There is clearly a difference in opinion as to whether the closures
adequately represent the preferred foraging areas of African

Penguins.
336.3 The importance of the northem area has not been established.

336.4 It is correct that the DFFE2021 delineation was based on trade-off
considerations using.the 50% and 75% foraging kernel. That was the
only penguin foraging data ‘made available to the DFFE GF by Mr
Mclnnes at that time. However, during the Extended Task Team
discussions, the trade-off calculatioris were updated to reflect the
percentage coverage of the mIBA areas. These miIBAs were again
revised by the applicanits o miBA-ARS, which are smaller than the
original miBAs and hence the DFFE trade-off evaluations remain
appropriate. Furthermore, the applicants themselves now advocate
for the DFFE2021 closure delineations for Dyer and St Croix Islands,

which were based on ihe same "best available science” at that time.
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337. Ad paragraphs 169 171 (Reben Isiand):

3371 The applicants ardue that cnly 43 % of the miBA-ARS area is
contained within the DFFE2027 interim closure area. They further
argue that because the:interim closure area overlaps entirely with the
existing no-take-fish zone of the existing Robben Island MPA, this

interim closure is not a closure at all.

337.2 The applicants have overlooked the fact that the port of Cape Town,
one of the busiest ports along South Africa’s coastline, is in close
proximity to Robben island. In fact, 17.7% of the port {imits fafl within
the mIBA-ARS area and whereas this is not strictly a no-take area, it
encompasses two traffic separation zones and a large anchorage
area that hampers any fishing. Ofily ore purse-seine set hais been
made within this area since 2011.. Effectively therefore 81% of the

mIBA-ARS delineated area is closed fo fishing.

337.3 Furthermore, the no-take fishing zone of the Robben Island MPA,
while not declared an MPA exclusively to bengfit African Panguins,
did consider African Penguin foraging data in its design and includes
in its purpose “fo con_;{(but_'e_ ta the Conservation and protection of
threaloned seabird and shorebird species including African penguin,
Bank and Cape cormorefits;,” [va,ernment Gazette 23 May 2019,

No.424786].

337.4 Despite beirig aware of ather threats 1o the African Penguin, including
noise generated by vessels, predation on penguins, olling {both

catastrophic and chronic), severe weather events (flooding/heat
~TD
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stress), etc., the applicarts fall to note the small deferential benefit to
penguins that would be derived by closing the miBA-ARS determined

area relative to the current interim closure area.

3375 There is a crilical need {o assess the importance of other factors

contributing to the decline in-penguin numbers.

338. Ad paragraphs 172~ 174 {Dyer Island):

338.1 This is the closure that ;*esmted from extensive discussions between
the conservation sector Iand the locai Gans Bay Fishing Industry
whereby vessels with a length of less than 26 m are permitted to
continue fishing in the offshore area of the DFFE2021 proposed aréa.
The applicants faii to redognise that of the 45 vessels that caught
anchovy or sardine in the vicinity of Gans Bay in 2020 16 had a length
> 26 m. In recent yaars (2011-2020), vessels with a length > 26 m,
accounted for 35% of the total anchovy and sardine catch taken in this

area.

338.2 Effectively therefore any competition that may have existed between
African Penguins and the fishery in the Gans Bay area has been
reduced by 35%. Caiqyiaﬁongperformed by the GF indicated that 33%
of the regional slardige_c.at_qh and 12 % of the regional anchovy catch

were caught on average within the mlBA delineation.

338.3 The applicants ignore the Expart Panel’'s recommendations that /¢ js
possible to design closurés within e overall foraging area fo minimise

fost catch for any given thbice of percentage of penguin foraging area
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to be protected” and that "t is desirable to identify a solution that

minimizes sacietal costs and maximizes bhenefits fo penguins”.

338.4 In.any event, as previously noted, more work is required to validate

the mIBA-ARS delineated arcas.

339. Ad paragraphs 175 — 176 {Stony Point):

339.1

339.2

The applicants argue. that-the interim closure around the Stony Point

‘penguin colony has no scientific basis and represents only 30% of the

penguin’'s preferred foraging area. | disagree that this closure “cannot

possibly help conserve these African Penguing”. Any existing

.competition for resourceswill be reduced to some extent.

in the timle available, between the International Review Panel process
and the end of 2023, it was not possible for DFFE to carry out all the
required analyses for-implementing a closure in line with the Expert
Panel's recommendations.- The Expert Panel made " specific
recommendations, which they prioritised in Table 7.1 [Expert Panel
Report p.45]. These included ‘the need to refine the estimates of
effects of closures on catches, GDP, and jobs and the evaluation of
trade-offs including reﬁniqg estimates of foraging areas. For these
tasks they suggested time frames for completion ranging from short-
term {1-2 years) to l_'ne’d‘iur_ﬁ _tefm {2-5 ;fears'). It is obvious that the
Expert Panel reoognis__ed the m_mple;ity of the tasks that needed to be
completed before a rigorous trade-off evaluation could be applied to

determine new ciosﬁﬂré"'arééé, fﬁat rﬁe"t their criteria.




147

339.3 The DFFE, having previousty recommended that only the existing
MPA at Stony Point be closed o fishing (DFFE2021
recommendation), internally discussed the option of extending the
closure area slightly to fhat proposed by Industry during the CAF

process. This is the closure area currently implemented.

339.4  Given that Stony Point was not included.in the ICE, it is impossible to
estimate the relative benefits of any closura for this colony, but by
inference from resulis at Dassen and Robben islands, closures are
likely to have a smail benefit relative to other factors that negatively

impact African penguins,

340. Ad paragraphs 177 - 178 (5t Croix island):

340.1 The applicants questicri‘the stcientific basis for selection of the interim
closure area and note fHat 6nly 50% of the miBA-ARS area is included
in the interim closure. The interim closure is indeed smalier than the

area originally propused by DFFE in 2021.

340.2 The reduction in the size. of' the interim closure fesulted from
discussions between Consgervation and the local Industry and aimed
to reduce the costs.to industry. Whereas 33% of the average regional
catch of sardine was previously taken in the DFFE 2021 area, the

interim closure area ovearlaps with 24% of the regional sardine caich.
340.3  Again, the Expert Panel's recommendations regarding the selection of
closure areas needs o be implermeénted once validation of the mIBA-

ARS has been completed arid a trade-off framework has been.

),
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148
developed. | refer specifically i the statements of the IRP that: “it is
possible to design closures within the overall foraging area to minimise
lost catch for any given choice of percentage of penguin f_oragfrlg area
to be protected’ [IRF rep.uri Section 7.3 p.46] and, */t is desirable to
ideniify a solufian that minimizes sociefal costs and maximizes

benefits to penguins” [IRP report Section 4.4 first bullet p.38).

Given the importani:e of this area to sardine fishing, it is-necessary o
evaluate the cosis and benefits of different closure options as

recommended by thé"Eiperl Panel.

The applicants note that the interim closure is smalier than the 20 km
closure area implemented during the ICE and which was, according
to them, showr ta be inadéquate. Hence, they argue that it is “entirely
questionable whether this “closure” can possibly achisve its objective
of conserving St Croix’s African Penguins by reducing their
competition with industry and takiﬁg-account of their valuable foraging

areas.”

With regard to 5t Croix, the Expert Panel noted that it wili be difficult
to replace lost catches from within this closure area, but that lost catch
can be reduced if closures are well designed [IRP report executive
summary on page 8]. The MIBA-ARS is not a weil-designed aréa‘ that

takes account of the costs to the fishery.

The Expert Panel also suggested that other factors such as increased
shipping traffic and associated noise as well as the increased number

of bunkering operations if Algna Bay since 2016 may have contributed
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to the decline in penguin numbers at this colony [Section 1.3.2.4. of

the IRP Report, p.18]}

340.8 The Expert Panel qqes_t_ione_;i the reliabiiity of foraging metrics as
indicators of the impact of fishing on the breeding success of penguins
and did not consider _t___he results from the ICE for the east colonies to
be reliable [Section 2.3.1.2 of the IRP report, p.22/23]. This contrasts

with the applicant's assértions.

340.9 The Expert Panel noted that increased foraging distances, reported

for the ICE, of penguins breeding during years when this Island was

open to fishing were not reflected in estimated poorer chick condition.

340.10 Clearly negative impacts of fishing on the penguin population at St
Croix have not been demonstrated and the Expert Panel suggests that
other factors are more important. These include bunkering; ship noise,

oiling, eic.

340.11 The rate of decline in number of pairs of penguins breeding at St Croix
in recent years {2013-2022), based on data presented to the Expert

Panel, is 18%.

340.12 If by inference, one reduces that rate of decline by the Expert Panel-
caiculated impact of fishing at Dassen and Robben Islands of 0.71-
1.5%, closure to fishing around St Croix will riot stem the decline.

Other urgent interventions are required.
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341, Ad paragraphs 179 - 183 {Bird island):

341.1  Given the distance from Bird Isiand to the harbour at Ggeberha, very
little fishing takes place around Bird island and hence negative

impacts from fishing have not been observed and quantified.

341.2 The applicants note that:the interim closure is “arbitrary”. Obviously, if
no fishing takes place in-the vicinity of Bird island, the implementation
of a closed area is unnece#sary, yet the appiicants very arbitrarily
propose closure of an area not based on the Expert Panels

recommended mIBA-ARS methad.

341.3 Despite very litile fishing occurring in the vicinity of Bird Island, the
penguin population ,ha_s_d_mora than halved since 1988, bringing into

question the impacts of fishing.

342. Ad paragraphs 184 - 195 {the applicable legal framework):

342.1 The relevant provisions of the Constitution, NEMA and NEMBA, are

admitted.

343. Ad paragraphs 196 - 197.3 {reievant intemational obligations):

343.1 |do notdispute Soﬁth Africa’s international obligations as a signatory
State to the Convention on Biological Diversity (‘CBD”), the
Convention .on Conversation of Migratory Species of Wild Animals
("the BONN.Convention”) and the Agreement on the Conservation of

African-Eurasian Migratory Water Birds ("AEWA").
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344. Ad paragraphs 198 — 202.4:

344.% 1do not dispute the Minister's obligation to protect threatened species

in terms of Section 24(b} of the Constitution and the relevant

provisions of NEMBA and NEMA.

344.2

_meaaures whzch szgnatory states are requ1red to mpiement

344.3 | deny the allegation at the conclusion of paragraph 202 that the
Minister was obliged to impose fishing closures to limit purse-seine

sardineg and anchovy fishing activities.

344.4 In any event, fishing closures have been in place since September
2022 (and before then during the ICE)-and will continue to remain in

place for a period of ten years if they are no revised before then..

3445 Save as aforesaid, the Wterpietation of the domestic statutory laws
and relevant intematicnal lnaf:r:uments is a matter for fegal argument

which will be deait with at the hearing ofthis matter.

345. Ad paragraphs 203 — 209 (first ground of review: the decision is

irrational):

345.1 i refer the Court to the relevant paragraphs where | deal with the first

~ T

ground of review.
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and that it falls to be reviewed in terms of PAJA.

345.3 1| also deny tha’titﬁéf:decision' stands fo be reviewed and set aside in

terms of the principle of legality.

Ad paragraphs 210 - 216 {second ground of review: unlawfulness and

unconstitutionality):

346.1 | refer the Court to the aliegations where | deal with this ground of

review.

346.2 | deny that Minister's Creecy’s decision was .unlawful and

unconsiitutional for the reasons set out herein,

346.3 | deny that the decision falis te be reviewed and set aside in terms of

the relevant provisions of PAJA or in terms of the principle of legality.
Ad paragraphs 217 — 219.4 (relief):

347.1 | have dealt with the relief-and the remedies sought by the applicants.

347.2 | have explained why substifution is inappropriate in the
circumstances of this case. | deny thatthe circumstances of this case

are sufficiently exceptionai to warrant substituted relief..

347.3 1t s not for the Court to usurp the powers ¢f the State and o impose
the delineation of island, closures in accordance with the Expert

Panel's recommendations.
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| have explained wiwy the trade-off mechanism was not applied.
Importantty, there are isisnd closures in place for all the major penguin

colonies which is aiready of some benefit to the African Penguin.

The decline in the Afiican Penguin popuiation off the coast of
Southern Africa is not due to the alleged delay on the part of the
Minister and/or the Department. The facts show that the Minister and
the DFFE have taken the issue of the African Penguin population
decline very sen‘ousiy‘ and have dedicated substantial resources to

find a feasible solution.

if the Court is of the view thaf the decision was irrational and unlawful,
then the decision ought to be remitted to the Minister for
reconsideration. In i instancé; the Department would propose that
the Minister "recdn‘siaeféhihé?décision ‘within a certain period of time
and which would aflow for the completion of further work identified by

the Expert Panel.

The Court is not well placed fo take a decision on the matter. First, it

is not for the Court to Usurp the function of the State and to substitute

a decision which the applicants,” as part of the conservation sector,

have advocated for a number of years. This is a polycentric decision.
which is underpinned by comiplex scientific data and competing rights
and interests. Fishing.pgrm{‘é‘s will have to be considered and adapted,
if necessary, whir;___h should be dc__me _th_rough‘ engagement with the

fishing industry.




154

applicants.

3479 t note that the proposed i=ms of a possible remittal to the Minister,
sef outin paragraphs 219.1 to 219.4 requires the terms of the remittal
to be based solely on-the. applicants analysis and that the Minister
shzll be required to-implement fishing closures around the breeding
colonies in aoconjanqe with-the' maps as attached as “AM16”, which
is the delineation.of the fishing closures advocated by the applicants
and the Canservation séctor. This exciudes the input from industry.

The DFFE does not support a remittal on these terms.

347.10 A referral of the specific closure delineations for each island to the
International Review Panel to confirm the accuracy of the application
of the trade-off mechanism would not be possible, as the work of the
Expert Panel is complete, and the Panel has been dissolved. Any
further or additional work by the Expert Panel, would have to be
fiscally approved int_e!'nai_}y and would, needless to say, also he
subject to the avai.,l_abi!i_ty of the Expert Panel members. For obvious

reasons, this is not a feasible and realistic option.

348. Ad paragraphs 220 - 227 "(extens_ion or condonation):

348.1 | do not take issue- with an application for eéxtension and/or

condonation for the late filing of the review application:

D
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348.2 However, | point out that:the. decision was made on 23 July 2023 and
the application was launched on 20 March 2024, approximately eight

months after the decision was taken:

348.3 The concession in paragraph 224 that it was not “at alf times.apparent
to us that this transiated info a reviewable irregufanity” is of course not

a basis for the delay in reviewing the decision.

348.4 1do however respectiully request the Court to take into consideration

348.5 Idonotdispute that the protection.and sutvival of the African Pénguin,

is a matter of public interest.

Ad paragraphs 228 — 230 (costs):

3449.1 The content hereof is noted.

| admit the qualifications, experience and credentiais of Mr Sherley.
| admit that Mr Sherley has previously advised the South African Government

as a member of the Seabird Technical Team of the Top Predator Working

Group:convened by the DFFE since 2020:
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i note the uplisting submission, authored by Mr Sherley where he concludes
that the African Penguin faces an;;extremei;i high risk of extinction in the wild
by 2035. | also note that the uplisting submission and that the: method and
calculations contained therein will be incorporated in a submission to the
International Union for Conservation of Nature ("IUCN"} to motivate why the

African Penguin should be listed as “criticaily endangered” and placed on the

IUCN Red List of Threatened Species.

addressed hersin, that the African Penguin population has experienced a
rapid decline; regrettably so, over the last 30 years. However, as | have

Penguin population decline.

The uplisting submission, and the contents of Mr Sherley's affidavit; is his
opinion as a marine biologist. As he points out, his submission is subjett to
review by Bird Life International on behalf of the International Union for

Canservation of Nature (IUCN).

THE EXPERT AFFIDAVIT: MS ELEANO

| admit Ms Weideman's qualifications, experience and credentials.

Ms Weideman's affidavit was carefully considered by Ms Janet Coetzee, an

expert Fisheries. Scientist, in the DFFE's Branch: Fisheries Management: |
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refer fo Ms Coetzee’s confirmatory affidavit filed herewith where she confirms

the allegations in response to Ms Weideman's affidavit set out hereunder,

The central focus of Ms Weideman's affidavit is the application of the trade-
off mechanism. Ms Weideman's affidavit seeks to place the applicants’
resuits of their application of the trade-off mechanism before Court, illustrated
in *EW2", to demonstrate the alleged inadequacy of the current island

closures.

The DFFE did not conduct a statistical exercise for the reason that more
science is required, including a further investigation on the socio-economic
impacts of more extensive island closures and the costs to fishery. These are
critical issues without which a decision on further island closures cannot be

made.

Before | deal more fully with Ms Weideman’s affidavit, | observe the following:

359.1 Ms Weideman’s application of the: mIBA-ARS method was applied fo

indicate the preferred foraging areas around the six breeding colonies.

358.2 The results which she has provided are not the results of the Expert

Panel's application of the method.

359.3- Whilst the Expert Panel recommended the development of a trade-off
mechanism, it also idenfified several issues pertinent fo evaluating
trade-offs which they deal with in section 7.3 of their Report. One such

issue, was that there are three primary trade-off axes to consider
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when selecting closures: (a) the benefit to penguins; (b) the cost
{economic and social) to the fishing industry and the communities
where fishing and processing operations are based; and (c) the ability

to evaluate the effectiveness of the closures,

The Expert Panel identified that penguin foraging areas shouid be
quantified for trade-off analyses delineating miBA using the ARS

method but qualified this statement.

The Expert Panel identified certain considerations which are relevant
to designing a framework to help decision-makers select closed areas.
One such consideration was that an optimal solution or acceptable

“batance” between competing objectives is rot simply obtained by

closing 50% of any given area and, another, is that one approach is

to find the point at which the change in benefit to penguins {by

increasing closures) matches the change in costs. In addition.

expressing costs and job losses by sector (exampie small scale
operators) would also seem appropriate. Partinently, the Expert Panel
pointed out that future work should consider broader .social

consequences of reduced catches, such as measures of well-being.

The Expert Panei recorded that one way to explore trade-off between
expected benefis to penguins and.impacts on fishing is via trade-off
plots, and that a trade-off curve could demonstrate, for example, that
the benefits to .penguins (as gquantified by the proportion of the
foraging area that is protected) likely increases rapidly when small

areas most used are closed, with rejative benefits to penguins
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declining as an increased propartion of the foraging area is closed to

ﬂshing..:

on how the closures impact fishing costs and fishing behaviour and
that there are social impacts that are not estimated using: the SAM

model, but which are important to consider in any trade-off analysis.

The Expert Panel ultimately noted that the decision to impose/not
impose island closures is a trade-off policy decision and did not

undertake any trade-off analyses themselves.

The fact that the Expert Panel concluded that island closures may
confribute in some small way to slowing the decline in the penguin

population does not lead to the conclusion that closures must be

imposed. This is a {frade-off decision for which the costs must be

justified.

360. Ms Weideman applied the frade-off mechanism which, according to her, was

361.

J62.

the trade-off mechanism recommended by the Expert Panel.

Ms Weideman's application of the mIBA-ARS method and her trade-off

evaluation is flawed.

Although the Expert Panel recommended a trade-off framework be developead

“to help decision makers select closed areas {if any)’, they recommended that

penguin foraging areas should be quantified for trade-off analyses delineating
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miBAs using ARS methods.”® This was not done. Ms Weideman developed
a trade-off framework but evaiuated only one miBA-ARS delineated ciosure

option against closure options that were not delineated using the miBA-ARS

method.

The application of the method, results, conclusians and the proposed closed
areas illustrated in “AM5” and "EW3" do therefore not accord with the
guidelines suggested by the Expert Pane! for evaluating different closure

options.

Even if the closure options that Ms Weideman evaluates are accepied, the
uitimate preferred selection of some closure options proposed by her are

clearly subjective.

Furlhermore, both the “assessment’ referred to and the proposal contained in
the founding affidavit have not been subjected to thorough peer review, let
alone discussed in appropriate departmental Scientific Working Groups, and
it is therefore not appropriate to expect the Department to put in place

closures based on untested scientific work of only one stakeholder.

it is important to note that using the mIBA-ARS method as a statistical tool
does not suggest that there is only one possible solution. The estimation of

mIBA-ARS can be very sensitive to the choice of the scale at which the
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analyses are performed and the smoothing parameter used, and Ms
does she demonstrate any sensitivity to this choice or to the cheice of any of

the other metrics used in defining the miBAs.

Application of the miBA-ARS method involves several steps, including initial
data inspection and cleaning {e.g., removai of tracking positions on iand,
interpolation of positions between. GPS fixes, removal of erroneous data, the
setting up of buffer zanes around Islands whete data are ignored etc). Apart
from choices made duaring this initial cleaning of data and the smoothing
parameter, further ¢choices involve the selection of an optimum percentage of
the forage area {or kemel utilization distribution, referred fo as UD) to be used
as the Core Usage Area, and the setting of thresholds to identify high intensity

use areas.

Finally, the delineation of the miBAs requires the aggregation of such high
intensity usage areas in some way to form a continuous area that ¢an be
implemented in a. management context. None of these steps were pre-
specified by the Expert Pane! and thus require independent choices. [t is
therefore conceivable that:another group of scientists might have selected

different miBA-ARS delineations.

The application of the method known as mIBA using Area Restricted Search
is therefore in no way simply an application of what the Expert Panel

recommended. Neither can it be ¢laimed {o be the only reasonable outcome.
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The robustness of the applicants’ mIBA-ARS delineations to ajtemative

choices require proper demonstration.

Furthermore, the Expert Panel specifically recommernded that interannual
vanability in the size / spatial scale of preferred foraging habitats: are

investigated."!

Put difierently, during perods of increased prey abundance the currently
estimated preferved foraging habitats may be smaller. Ms Weideman does
not make mention of whether intéerannual vanability in her application of the
miBA-ARS delineation has been considered nor presents any findings in that

regard.

The Expert Panel recommended that further validation of miBAs should cccur,
in particular, using dive data that provide objective identification of foraging
locations, rather than commuting locations. This issue. has not at all been

addressed by Ms Weideman.

Unfortunately, it has not been possibie for the Department to independently
verify the MIBA-ARS delineations in:the available time, given the further work

that is required.
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observer to the Small Pelagic Scientific Working Group (SWG-PEL) of the
DFFE Branch: Fisheries Management. The work that he conducts on behalf
of industry, or on request of the SWG-PEL, is often used after careful
consideration in the formulation of scientific advice provided by the SWG-PEL.
The DFFE does not have sufficient capacity fo undertake alt required anatyses
and hence observers to the SWG-PEL play an important: supporting role. |
should hasten fo add that Dr Mcinnes is also an observer to the SWG-PEL

and has also made important contributions o the work of the SWG-PEL.

375. Denying Dr Bergh access to the data and computer code underlying these
calculations has therefore also scuppered the work of the DFFE. This was
regrettable and is inconsistent with accepted scientific principles which
requires reproducibility of scientific results. It is also inconsistent with
accepted practice in scientific working groups of the Department that data on
which recommendations are based, must be made available to the scientific

working group. | refer, in this regard, to the SWG’s Code of Conduct.

376. | also refer to email correspondence dated 5 February 2023 from Dr Mclnnes
to Dr Makhado, a DFFE scientist from the Branch: Oceans & Coasts, and to
whom Dr Bergh had sent the request for access to the data and computer
code. 1attach a copy of the email correspondence marked “DFFE18”. In this
correspondence Dr Mcinnes informed the Department that they (the

applicants} are not in a position to provide the data outside of a formal review

~ FD
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process which inciudes seabird biologists. He also recorded that the purpose
of the data request was not clear o them and that they are reluctant to share

data which is currently the subject of imminent peer review and publication.

| attach a copy of the Code of Conduct for Scientific Working Groups marked
“DFFE20”. | point out that the terms of reference of the SWG makes provision

for temporary confidantiality of data.

The applicants have proposed new delineations that they argue must be
implemented immediately to save the African:Periguin. They argue that these
mIBA-ARS delineated areas are superior to those of the currently
implemented interim closures, yet they provide no justification for their
arguments. No quantification of the alleged additional: benefits, over and

above those of the interim closures, have been placed before the Court,

As | will demonstrate, the iotal percentage. overlap between the interim
closures and the applicants’ proposed mIBA-ARS detineations is in the order
of 65%. By extension of the impact of fishing on penguin population growth
rate, calcuiated by the Expert Panel of between 0.71 and 1.5% for Robben
and Dassen Islands to the other four penguin colonies, the additional benefit
of the miBA-ARS is only 35% of 0.71 and 1.5%. In other words, the additional
benefit is in the.order of 0.25% to 8.5%. Unfortunately, the estimated benefits
apply only to the Robben and Dassen Island closures that were implemented
during the iCE and no estimates are available for the other 4 colonies of Stony

Point, Dyer Island, St Cmix Isiand and Bird siand. Estimates for these Islands
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must be approximated and .assumed to be similar to those of Robben- and

Dassen islands.

use of a particular trade-off mechanism but rather provided guidelines for

designing a framework for evaluating trade-offs. 12

Hence, the applicant's application of a trade-off is not necessarily the only, or
even the most appropriate method, for selecting the optimal closure area. The
Expert Parel certainly did not recommend a trade-off mechanism that can

simply be implemented, without more,

Ms Weideman also failed to discuss any altematives to the miBA-ARS
seleclions and has not attempted to minimise lost catch through modification
of their mIBA-ARS selected closure delineations. Clearly, in recommending
the use of mIBA-ARS for delineating closure options that can be used in a
trade-off analyses, the Expert Parel contemplated that several iterations of
miIBA-ARS delineations should be produced. The Expert Pane! specifically
mentioned that software tools such as Marxan could be considered.’ Ms

Weideman is therefore incorrect when she siates that “the panel

2 Pang! Report, section 7.3.

** Panel Reporl, p 34.
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recommended a clear mechanism for identifying optimai no-fake zone

delineations ...".

383. Ms Weideman identifiestwo areas for the purpose of discussing delineations,
namely, (i) the full foraging range (which she refers to as UD80) and, (i) the
“care” or "preferred” foraging area (which she refers to as mIBA-ARS).

However, she fails to mention what percentage: of the UD thig is based on.

384, Ms Weideman applied the following c¢losure delineations in her trade-off
analysis: the UD90, mIBA-ARS, 20km, the CAF, DFFE 2021 and Industry.
Howevet, as previously exptained, she failed to produce miBA-ARS variants
and failed to consider the interim closures currently in place. The inclusion of
only these few delineations has a bearing on any trade-off selection. The
nature of the trade-off. curve, and hence the so-called balance point, will
depend on which data are included/excluded.in the trade-off plots. Again, | re-
iterate, the Expert Panel identified that “penguin foraging areas should be

and not the various closure options that Ms Weideman has used.

385. Her statement that “in the case of each colony, the balance point is
defermined by having regard o all these closure opfions and their positions
once plotted on the graphs®, is vague. The most scientifically defensibly
option would have been to fit various functional curves to the data {the closure

options) and to select the curve that best fits the data. The position of the

~ TP

balance point could then have been mathematically détermined..
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The curves fitted to the closure options for the various penguin colonies, as
llustrated by Ms Weideman, appear to be an arbitrary seiection of lines that
join the points depicting closure options — sometimes siraight lines,
sometimes convex tines and sometimes the lines completely ignore some of
the points. For each of these graphs, several different curves could feasibly
be fitted "by eye” or mathematically, and each of these curves would resuit in
a different “bafance point’ or position of the yellow dot on her maps. No
information on the curve-fitting procedure is provided, making it impossible to
judge: the appropriateness of the fitted curves. Simifarly, ho statistics related
to how well the curves fit the data have been provided. Accordingly, it is
uncertain whether this modelling is scientifically as defensible as Ms

Weideman proposes it to be.

Had_ Ms Weideman followed the recommendations of the Expert Panel, she
would have produced many varants-of the mIBA-ARS delineations, where
different grid cells are incorporatedto fulfif the core foraging UD requirement
{wtiatever that may be), possibly using a tool such as Marxan {suggested by
the Expert Panel). This would have resulied in closure options based on the
miBA-ARS method, that varied in size and shape and each with their own
Penguin Utility Score {(UR} and cost fo Indu’stn}. One would then typically fit
a function that intercepts sach UR when its cost is smallest. That fitted curve
could then be used to estimate the point on the curve where increases in
penguin utility score rmatches the change in.cost (as suggested by the Expert
Panel). | note that other methods of choosing the eptimal trade-off point could

atso be considered.
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As regards penguin benefits and fishing costs, she alleges “our graphs plotted
penguin benefifs using a penguin utility index on the x-axis and fishery costs
on the y-axis”. Further, that “the penguin ufility index (UR) is a measure of
the estimaled number of individual penguins that regularly forage in a
particular celf on a grid which we overlay onto penguin foraging tracks. One
cell measures 0.5km? in extenl and the grid system alflows us to more
accurately identity the use of space by African Penguins around a particular
cofony”. Ms Weideman does not indicate how the estimated number is
derived. ls it simply the number of tracks that:intersect a cell or a ratio of that
number to tracks intercepting a larger area? A number of other questions
arise from this vague statement. How does one interpret “reguiarly’? Is there
a threshold value to differentiate between “regularly’ and “irregularly”? How
was the extent of the cell chosen and how does the choice of its arial extent
influence resuits? How is the UR aggregated over the miIBA? Giventhe same
data and the explanation which Ms Weideman provides, an independent
scientist is unlikely to arrive at the same resuit. Furthermore, the extent to

which this index captures the true benefit to penguins is unknown.

The “assessmenf referred to.in paragraph 21.1 of Ms Weideman’s founding
affidavit uses a different metric for the “benefit to penguins” axis of proportion
foraging range (UD90) whereas Ms Weideman uses a penguin utility score.
Both methods claim to have used the “pane! recommended trade-off
mechanism”. Both the “assessmenf” and Ms Weideman's affidavit ciaim to
have evaluated the cost to Industry and the benefits to penguins based on the

Expert Panel's “recommended trade-off mectianism”, yet the curves fitted to
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the various closure options and the metrics used as proxies for costs to
Industry and benefit to penguins are different between the two applications
{by the same scientists}. This clearly demonstrates that the “recommendad
trade-off mechanism” is open to interpretation: and does nat, as claimed by
Ms Weideman, represent a clear mechanism to be applied. She alleges that
“the panel recommended a clear mechanism for identifying optimal no-take

zonhe deliheations”.

COther trade-off metrics couid be considered such as number of penguins, or
structured SWG process and in consultation with al} relevant stakehalders.
The Expert Panel clearly did rot anticipate that one group of stakeholders
would attempt to dictate the terms of further work when they advised that
*Continued communication, coflaboration, and transparency of research data
and analyses, are strongly encouraged to build trust and strengthen progress

towards seeking acceptable solutions.”[section 7.7 of the IRP report).

| also point out that the resultant “curves” fitted by simply joining closure option
points have different characteristics. While the relative position of closure
options is maintained, the slopss that join the points of the closure options
clearly differ markedly between the two applications, and it is this slope that
has a bearing on the Expert Panel's suggestad approach for optimising the
choice of a closure delineation. The Expert Panel concluded that “one
approach is 10 find the point at which the change in behefits to penguins (by
increasing closures) matches the change in costs’. Clearly, the slopes of

these two applications will give different answers. Whereas the “assessment’
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also claimed to have been based on the recommended trade-off mechanism,
it does not even consider a so-called "bafance poinf’ and appears to disregard
the Expert Panel's one suggested approach to select closure options where
“the changa in benefits to penquins matches the change in costs”, and offers
no afiemative method for objective selection of a trade-off point. This is
therefore not aligned with the trade-off framework which the Expert Panel

suggested to help decision-makers select closed areas, if any.

Despite the DFFE {2021) closure option coinciding with the balance point for
all three species, Ms Weideman selects the miBA-ARS closure as the best
closure option for Dassen island, rather than the DFFE 2021 option. The
applicants are not adopting a consistent approach for the selection of the
optimal closure options and disregard “the balance. pofnr", this despite having

a so-cailed “mechanism” to optimise selection.

Ms Weideman also argues that it is necessary “to have regard {o the purpose
of the closures in having real life impacts on reducing competition between
African Penguins and industry”. She goes on io say that when maiching the
various closure options to their location on the map around Dassen Island, it

soon becomes clear that DFFE 2021 will not in fact meet these purposes. She

alleges hat this is becausa 8% of the northemn portion of the preferred foraging
area is omitted fromthe DFFE 2021 closure. She alleges that the preferrad
foraging area is shown in dark green while the DFFE 2021 closure (and Interim
Closure) is shown using a dark blue and orange dashed line. She asserts that
the density of the grey foraging tracks reflects the importance of this area for

African Penguins, relative to the areas covered by DFFE 2021 where the grey
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lines appear “thinner” or less dense. This is hardly a clear and evidence-based
argument for not selecting the DFFE 2021 option as it has a higher penguin
utility score (“Ur"). |kt includes no scientific evaluation of the frequency of use
in this northern 8% of the mIBA-ARS area and relies on the qualitative

evaluation of the colour and thickness of tracks plotted on a map.

Ms Weideman also disregards the fact that the metric for measuring benefit to
penguins, i.e, the penguin utility score is higher for the DFFE 2021 option than
the for the miBA-ARS option. From this it must be conciuded that there are
doubts as to whether this metric is a robust measure of benefitto penguins “or

real life impacts”.

Ms Weideman cilaims that there is a clear ecological expianation for the
importance of the norlhem area of the mIBA-ARS for African Penguins. In this
regard, she alleges anchovy recruits migrate southward during the autumn /
winter months and become available to African Penguins who are engaged in
breeding during this fime. She al:[eges that continued fishing in these northem
areas is likely to result in fisheries-African Penguin competition over important
anchovy biomass which will have downstreamn effects on: prey availability, in
the preferred foraging areas of Affican Penguins south of this area. This is
speculative and appears o contradict the applicants® findings as DFFE 2021
has a higher penguin utility score. Dr Mcinnes and colleagues have repeatediy
made these claims, but have failed to demonstrate, based on available
scientific data, that fishing to the north of Dassen Island significantly reduces

prey availability to African Penguins breeding at Dassen Island.
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There is no doubt that fishing does decrease the fotat amount of prey, but what
is important is the relative size of the catch and relative reduction in amount of

prey available.

If catches to the north of Dassen Island were having such a large impact on

-availability of anchovy within the foraging range of penguins breeding at

Dassen Island, then why are most of the penguins foraging to the east and
south-east of the island? Similarly, if catches fo the north of Dassen Island
ware depleting anchovy biomass to any great extent, there would be no viable

fishery around Dassen Island, Robben Isiand or further south.

There is no-evidence to suggest that the number of anchovy schools, their size
or their density decreases from north to south along the west coast in response

unti! such claims can be substantiated.

Ms Weideman then defends the choice of the mIBA-ARS closure option by
stating that this option has a relatively low cost to Industry. She alleges “given
the above importance of the northern region of the mIBA-ARS and given that
the mIBA-ARS had refatively high penguin ufifity scores and refatively low cost
to industry, this is the: preferred closure delineation for this colony. The
preferred closure reflected in Figure A of EW?2 thus corresponds with the
miBA-ARS defineation’. This is a misrepresentation of the importance of this

northem part of the mIBA to the anchovy fishery.
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The DFFE Govemance Forum in 2021 had already recognised the importance
of this area to the smaii pelagic fishery in selecting the DFFE 2021 optian. The
“trade-off curve” presented in-the Dassen Island graph (Figure 5 of AMS),

shows a two-fold increase in lost caich for. anchovy between the DFFE 2021

and miBA-ARS dption and a decrease in penguin utility score. This has to be

seen in light of the high volume, low profit nature of the anchovy fishery.

Having chosen the mIBA-ARS closure option instead of the DFFE 2021 option
as the preferred closure option, despite it having a smaller benefit to penguins,
Ms Weideman disregards the suggestion by the Expert Pane! in their
guidelines for developing a trade-off mechanism where they record that it is
possible to design closures within the overall foraging area to minimise lost
catch for any given choice of percentage of penguin foraging area 1o be
protected and that software tools such as Marxan “may provide a way to sefect
areas given constraints on either the desired amount of closure by Island or
the cost to industry”. This suggests that some :form of manipulation of the
miBA-ARS closure delineation shoukl be conducted so that the fina! closure
optien is closer to the balance polint {othetwise you would not be selecting a
closure option aligned with the suggested tirade-off considerations
recommended by the Expert Panel), and there is no utility in having a balance

point.

| also point out that the approach followed by Ms Weideman completely
disregards the differential value of jost anchovy and sardine catch. Directed
sardine is at ieast five times more valuable compared to anchovy / Red Eye,

yet trade-off curves are all scaied to a maximum of one. An alternative and

b
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simpler evaluation would have been tc estimate the total relative lost revenue
(rather than lost catch) between clasure options where lost catch for each
species is multiplied by jts economic value and then summed across the sector
to derive a total cost for each. closure option. These can then be evaluated in
a relative sense across the closure options. So, for example, when one
considers Figure 9 of Ms Weideman's proposal for Dyer Island (an area
important for both anchovy and sardine fishing), the relative cost (in terms of
lost catch) is similar betwsen anchovy and directed sardine for the DFFE 2021
option and the balance point, yet had the y-axis instead been scaled to lost

revenua, the shape of the curves would have been very different.

403. As pointed out earlier, the applicants fail to quantify the additional benefits for
penguins of their preferred closure delineation over the interim closure (DFFE
2021} currently implemented. This can readily be quantified for Dassen and

Robben islands.

404. For Dassen Island, the interim closure area already covers 92% of the mIBA-
ARS. A further 0.9% of the mIBA-ARS falls within the permanently closed 18
mile beach MPA and hence effectively 33% of the miIBA is closed to fishing. if
one assumes that the benefits calculated for the 20 km closure around Dassen

Island apply to the mIBA-ARS, then the difference in_benefits between the

miBA-ARS and interim closure ranges between 0,05 and 0.1%. This should

be seen in the context of the Exper Panel calculated rate of decline for Dassen.

/\,S’{D

Island of 13% over the period 2005 to 2022,
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405, I, however, one assurmes that the benefits to penguins.of tha miIBA-ARS and
interim closures around Dassen island are scaled according to the area of
each relative to the 20 km closure area (49% overap between miBA-ARS and
20 km closure, 60% overlap between interim closure and 20 km closure), then
the interim closure actually provides between 0.08 and 0.17% mare beneiit
than the mIBA-ARS, Whereas this scaling is likely questionable, it offers some
support for preferring the interim closure, which covers a larger area {and has

a higher penguin utility score and lower cost to industry).

406. As previously mentioned, 61% of the proposed Robben Island mIBA-ARS is
already effectively closed to fishing. This includes the interim closure plus an
additional area of 80 km? that falis within the port fimits, wherein apart from
one set, no small pelagic catches have occurred since 2011. A similar
quantification of the increased benefit provided by the miBA-ARS delineation
vs the interim closure around Robben Island will show that by extending the
calculations of benefit oblained by the Expert Panel, the mIBA-ARS can be
expected ta benefit penguins by between 0.71 and 1.51% if one assumes that
the miBA-ARS is equivalent to that of the 20 km closure imposed during the
ICE. The interim closure is expected to achieve 61% of that benefit or 0.43 to

0.92%. The increas

vetween 0.28 and 0.59%.

407. 1, however, one assumes that the benefits to penguins of the mIBA-ARS and
interim closures around Robben Isfand are scaled according to the area of
each relative to the 20 km closure area (55% overlap between miBA-ARS and

20 km closure, 41% overtap between interim closure and 20 km closure}, then

~ %
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the miBA-ARS provides a benefit of hetween 0.4 to 0.8% and the interim

closure provides a benefit of between 0.3 and 0.6%. The.increased benefit

Again, this should be considered in the light of the estimated 10% decline rate

for this colony.

408. In her assessment of the “fradenofr“cun;e" for Robben Island depicted in Figure
7, Ms Weideman again indicates a relatively smali cost to Industry when
selecting the mIBA-ARS option rather than the DFFE 2021 option. She alieges
that the additionai cost to Industry between the DFFE 2021 ciosure and a
delineation based on miBA-ARS indicated an increase in costs that was
reiatively small when measured against the significant increase in African
Penguin Benefits. And further, she alleges the balance point for sardine was,
similarly, aligned with mIBA-ARS while it lay in the space betwean DFFE 2021
and miBA-ARS in the case of Red Eya. Based on her melric for cost to
Industry, Figure 7 suggests .a threefold increase for anchovy and a sevenfold:
increase for Red Eye. These are clearly not “refatively fow” increases, These
increases shouid also be seen in the light of the very smiall additional increase

in benefit to penguins calculated sbove {between 0.1% and 0.2%).

409. However, once again, if the meiric for cost to Industry had been scaled to lost
revenue instead, it would have become apparent that these losses are far less
than, for example, Dyer Isiand -and would have allowed for more objective
evaluation in the context of the entire fishery. Such a mefric where ali species

are combined would have aiso hélped to deal with the differences evident in
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Figure 7 where the position of the balance point varies substantially between

anchovy, directed sardine and Red Eye.

410. Based on Ms Weideman's implementation of a trade-off, the DFFE 2021
closure area is indeed the preferred option for Dyer Istand. This despite Mr
Mcinnes's earlier allegations {paragraph 101 of the founding affidavit) that the
interim closures were delineated using a "confusing mix of different delineation
methads”. Apparently in selecting this preferred closure option it now passes
the test-even though it is not “based on the latest scientific data and methods

for determining African Penguins’ preferred foraging ranges’.

411. The interim closure at Dyer includes an inshore area that is ciosed to all
vessels and an offshore area: where only vessels with a length < 26 m may
fish. Given that 35 % of ihe tofal catch in the vicinity of Dyer Island in recent
years has been taken by vessels 2 26 m, one can further assume that 35% of
the larger offshore area, is also effectively closed to fishing. Ms Weideman
ignores the additional benefits to penguins of the further 35% reduction in
potential competition for resources. Having considered that 100% of the
inshore area and 35% of the offshore area is effectively closed to fishing, the
interim closure of both the inshere and: offshore areas around Dyer !sland
already provides 48% of the beriefits (in terms of the total area closed) of the

DFFE2021 area proposed by the Applicants.

412. The applicants argue for the compiets ciosure of the offshore zone as well but
have not assessed the cost to industry of their proposal, and incorrectly

assume the increased cost fo be negiigible: Had the costs associated with

D
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complete closure of the offshore zone been considered, the position of the
DFFE2021 point on the trade-off curve would have been far above its current

location:

413. The interim closure around St Creix Island overlaps with 72.8% of the
Applicant’'s proposed closure delineation (DFFE2021). As before, one can
therefore assume that the interim closure provides 72.8% of the benefit
provided by the Appiica_nt‘g proposed closure delineation. Furthermore, if
one assumed the sa'mé benefit for the Applicant’'s proposed closure
delineation as that calculated for the 20 km closure around Dassen and
Robben islands of 0.71 to 1.51%, then the additional benefit is only
between 0.2 and 0.4%. The rate of decling in number of pairs of penguins
breeding at 5t Croix in récent-years (2013-2022), based on data presented
to the Expert Paned, is 18%,.The penguin.population will therefore continue
declining at an alarming rate, which is only marginally lower for the

Applicant’s proposed closure area.

414, The applicant’s do not include the.interim closure option on the trade-off
curve for St Croix and- hence the increased cost of imposing the
DFFE2021 closure reiative t5 the interim closure has not been considered

at all.
415. Again, inconsistencies in 't_hei application of the trade-off mechanism and

subjectivity in the choice of .closyre. areas is apparent in Ms Weideman's

preferred option for _c[os,ures,_arp.ynd ,_Bir_d Islang, whichjs depicted in Figure

("—.
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the Indusiry point to the 20km clasure option, giving ahsolutely no
consideration to the three other points, namely, DFFE 2021, mIBA-ARS and
CAF, in the fitting of the curve." This is unlikely fo pass any scientific scrutiny
and reflects the subjectivity of the resuits and conclusions presented by Ms
Weideman. The estimated smalier costs for the 20 km closure area relative
to the other delineations (‘-th‘ét are smalier than .t.he 20 km closure area) is also

questionable.

416. Despite the choice of ciosure option for Bird Island not really having: any
consequence, | refer to this example to emphasise the subjectivity of Ms
Weideman's approach and proposal, which will not withstand scientific

scrutiny.

417. In conclusion, whilst the DFFE is.not dismissive of the efforts made. by the
applicants to statistically medel their.interpretation of the trade-off mechanism
through Ms Weideman's affidavit, her opinion and conclusions are unreliable
especially in relation to the arbitrary application of the metrics modelled .on the

various penguin colonjes.

418. Motably, some of the results of Ms Weideman’s modelling suggests that the
various balance points are often aligned with the DFFE 2021 delineation (Dyer
Island and St Croix) and in respect of Bird Istand, the balance point afigned

with the 20km closure previcusly imposed by the Department.

9D
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For the reasons contained herein, Ms Weidman's application of the trade-off
mechanism and application of the mIBA-ARS method is unreliable and

inconctusive.

THE SUPPLEMENTARY FOUNDING AF VIT, DATED 27 JUNE 2024

extent that it is necessary fo do so.

Ad paragraph 7

4211 Appropriate action has been taken to mitigate the deciine of the

African Penguin population,

4212 There is no scientific proof that the relief sought in the application wiff
prevent the imminent extinction of the African Penguin as the species

regrettably continues to decline.

Ad paragraphs 8 to 8.3
4221 | note the content of paragraph 8.

422.2 Access to prey and foraging grounds are nat the only causes of the
decline of the African Penguin. This is ackmowledged by the
applicanis who aliege that the submission makes clear that access
to prey and foraging grounds remains a driver of such declihe. There
are a number of factors that have contributed to the decline, including

a high pathogenic avian influenza {“HPAI"} sirain, oil spilis, climate
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422.4
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change, altered distribution of prey and reduced food availability due
to fisheries as sat out in the various scientific studies including: the
African Penguin: Biodiversity Management Plans and the Report of

the intemational Review Panel,

The Expert Panel has recognised that closure of purse-seine
fisheries around ;pengi;in,colonies will provide only a part of the
measures required to slow/reverse the population decline of African

penguins.

it is comect that there is a need to address all impacts on the ability
of the African Panguin to access prey, but this cannot be done by a
mechanical application of the trade-off mechanism. The Expert Panel
recormmended that further analysis and science was required to

design an acceptable framework in which to assess the efficacy of

423. Ad paragraph9

423.1

4232

423.3

The ICE resuits did not confirm that island closures had a positive

impact on the African Penguin poptitation.

Although it was identified as an example of best practice, the Expert
Panel itseif recognised the weakness of the design and

impiementation.: .-

The Expert Panel found that overall the results of the ICE on.Dassen

and Robkben Islands indicate that fishing closures around the
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breeding colonies are fikely to have a positive impact on population
growth rates, but that the impact. may be small, in the range of 0.71

to 1.51% (Report: paragraph 7.1, bullet point 4).

424. Ad paragraphs 10 and 11

425.

I have addressed the-establishment, role and objectives of the Expert Panel

Ad paragraph 12

425.1 While the Minister accepted the Panel's finding that island closures
are an appropriate conservation measure, this is qualified by the fact
that the efficacy .of the island closures in relation to an appropriate

trade-off mechanism-stilj:-had to -be established,

4252 While the Expert Panel proposed a method for a trade-off mechanism

(it also addressed other methods), this proposal was qualified.
425.3 The Expert Panel did not propose any island closure delineations.

425.4 | deny that the Minister accepted the premise but ignored the

conclusion. | have addfesse‘d the basis for the Minister's decision.

425.5 The Expert Panel had a number of tasks and objectives to-fulfil. One

such objective was to consider;

If closures or fishing limitations are viewed fo contribute
positively to the support of the. African Penguin population,
recommend a trade-off mechanism as a basis for sefting
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fishing limitations and mapping. This mechanism must
consiter a pofential posifive return fo penguins and the
impact on fisheries. (As a basis for discussion the
Governance Forum Approach and the CAF approach can
be consfderecf. _);.Con-sideratfon must also be given fo the
current state of observations, data end analyses (Pengtiin,
Environtnents!  and  Fisherfes  Economic  data).
Recommendations on these can be included under fuiure

science considerations.”’

425.6 1 is therefore denied that the Expert Pane! was only appointed to

consider the issue of the trade-off mechanism.

Ad paragraph 13
426.1 The Expert Panel did not recommend a specific trade-off mechanism.

426.2 The criticism of the Minister for encouraging stakeholder engagement
is misplacéd. The Expert Panel itself highlighted the importance of
stakeholder engagement and a comprised position between

Conservation and Industry:

“The Panel sfrongly éncouraged continued communication,
and collaboration, with transparency of research data and
analyses, as ﬁeéns fo build trust and strengthen these

. discussions. Working collaborafively will further enhance.
the effectiveness and sacial acceptabifily of management
measures and decisions aimed at mitigating the decline of
the African penguin.” (Annexure “SFA4"}

426.3 Paragraph 7.7 of the Expéit Panel's Report recommended:

~SE
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"Continuad comniunication, coifaboration, and
fransparency of research data and analyses, are strongly
encouraged to build trust and strengthen progress towards
seeking accepiable Solulions. Working colfaboratively wifl
further enhance the effectiveness and social acceplability
of management measures and decisions aimed at
mitigating the decline of the African penguin.

Clear, fair and objective communication around this
conlroversial issue is important to ensure the best possible
outcomes for penguins whilst respecting that conservation
decisions may impact to varying extents on livelihoods and
community well-being.”

426.4 |have addressed the Minisier’s reasotis.
426.2 | deny that the Minister's decision is irrational and unlawful on the
basis aliege-d."' )

Ad paragraph 14

| have dealt with the hMinist'e’fé.”déCisio_n and the reascns for the decision.
The Minister did not ignore the recommendations made by the Expert Panel

in relation to the trade-off mechanism.

Ad paragraphs 15 and 16

428.1 The. Expert Panel did no! recommend a specific trade-off

mechanism,
A
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428.2 The Minister did not ignors the recommendations made by the-

Expert Panel in relation to a trade-off mechanism.

428.3 There is nothing irrational about extending the island closures for 10
years. As | have previously stated, the decision can be revisited
should further investigation and scientific study require variation of

the decision.

428.4 |have addressed the issue of seeking a compromised or consensus

positian.

Ad paragraph 18
429.1 The first sentence of this paragraph is not clear.

429.2 The island closures were extended as a beneficial conservation
measure to mitigate the decline in the African Penguin population.
The island closures were extended uniil a long-term considered

solution is fourd or agreed to.

429.3 1deny that the island closures were implemented without sufficient
scientific input and that it was determined through an unscientific
process. island closures were first conducted as part of ICE which
included a feasibility study and an experimental phase. Island
closures were then implemented around the 6 breeding colonies for
the first time in September 2022 (which the applicants did not legally
challenge). The Expert Pariel found that overall the resuits for IGE

at Dassern and qu_beljjs_'iands indicate that fishing closures around

~ TP
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the breeding coiunies are likely to have a positive impact on

popuiation growth rates, but that the impacts may be smail.

429.4 lsland closures are thus considered to be a beneficial conservation

meaasure.

4295 The application itself is ‘predicated on more exiensive island
closurés which the applicants have endeavoured to motivate

sciehtiﬂca'_lly,__ e

Ad paragraph 19

430.1 The Minister did not disregard the recommendations of the Expert

Fanel.

430.2 Although isiand closares have been impiemented for 10 years with
a review after 6 years, this can be reviewed sooner if circumstances

s0 require.

430.3 The Minister is not constitutionally obliged to implement specific
cons_eﬁrvatién measures. {t is the Minister's prerogative to defermine

which measures are appropriate and reasonable.

430.4 There is no conciusive scientific proof that island closures as a
conservation measure will prevent the decline or extinction of the
African Penguin. Notably, this finding was not made by the Expert

Panel,

SN
Ad paragraph 20 T f“' (—%
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This is denied.

Ad paragraph 21

4321 it is not for this Court to determine whethar the interim closures are
appropriate or to determine the degree of the effectiveness of the
ctosures. If this Court-were-to do so it would be violating the

constitutional principle of separation of powers.

432.2 The island closures are riot pemanerit. They are in place for 10

years with a review after 6 years.

432.3 This allows for the further investigations and scientific studies as

recommended by the Expert Panel.

4324 This Minister's approach - and the decision — was clearly sensible.

Ad paragraph 22

There is no basis to grant the relief sought in the amended notice of motion.

Ad paragraph 25

4341 The Minister considered the_fuli Expert Panel Report which she had
regard to. This was sufficient for the Minister to make a considered
decision, given that she had already considered the first draft of the
Panel's Report after it ';Mas released to the Department an 6 July

2023.
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434.2 The workflows do not indicate anything other than the route flow of
documents. The workflow centainly does not reflect all the internal

departmental discussions.

435. Ad paragraphs 26 - 29

435.1 | refer to what | have said above about the workflows which the
applicants identify as playing a prominent role in the decision-
making process of the Minister. The workflows do not demonstrate

any irrationality in the Minister's decision.

435.2 The Minister considered Dr Naideo's memo and the full Expert Pane!
Report and exercised her independent judgment when she made
the decision ot 23 July 2023. The warkflows piayed rio role in her

decision.

435.3 The reasons for the decision appear from Dr Naidco’s memo and

the Expert Panel Report.

436. Ad paragraphs 30 - 36

436.1 As the applicants correctly point out, the workflow details describe
fhe sequence of events following the production: of the first draft of
the Expert Panel's Report on 6 July 2023. The workflow details do
not reflect the full extent of the internal departmental discussions.
Rigorous discussions took' place internally between the

departmental scieftists on the content of the draft Report.

~ ?‘Q\a\\"’
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436.2 The draft Report was edited by the Editor-in-Chief of the African
Journal of Marine Science and was prepared for publication by the

DFFE Publications un'rl.vAr] edited and proof version of the Draft
Report was sent fo the Panel on 18 July 2023 for their final

comments. before the Report was finalised for publication.

436.3 Dr Naidoo's Memo (which included a copy of the full Draft Expert
Panel Report) wag considered and approved by the Director-
General on 21" July 2023. | deny that the Memo was given little to no
consideragion by the DG. The Draft 'Report which was annexed fo Dr
Naidoo's Memo did not differ in substance to the final Report which

was published.

436.4 Minister Creecy made her decision 6n 23 July 2023 after she had
fully considered the Report, the findings and recommendations. The
Minister had been involved in the debate and stakeholder
engagements on the African Penguin for several years prior. She
was fully familiar with the contentious issues and the scientific

studies [albeit at a high level] by the time that she made her decision.

436.5 His comect that Minister Creecy had a discussion with Dr Naidoo on
22 July 2023 abolit the content of the Report before she made her

decision on 23 July 2023, This discussion was riot minuted.

436.6 While the Minister haditwo days to consider the Report before she
made the decision there is no basis to suggest that she did not have
the time 1o property apply her mirid to the Report because of what

the applicants refer to as “an extremely tight turnaround”. This

~ b
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allegation is 'speculative ardl based on the misconception that the
Minister lacked the time and ability to attend to. the Report within 2

tight timeaframe.

438.7 | also point out that the Draft Report was distributed and discussed

internally.

436.8 The Expert Panel aiso discussed their progress and work to date
with the Minister in a short brisfing in July 2023. Dr Naidoo attended

this meeting.

436.8 The Court is aiso reniinded that the island closures which were
implemented at the time were about to expire which necessitated an
expeditious decision so that the penguin colonies were not left

vulne'r‘a_ble._

436.10 In relation fo tha allagation in paragraph 33, it was not necessary for
the Departmenit to conduct a detailed analysis of the Raport given
the findings and recommendatiens that further investigation and
scientific studies were required which would influence the design for

a framewark fora more long-térm conservation sofution.

436.11 The allegation in paragraph 35 is clearly premised on a
misconception of Dr Naidoo's role and the purpose of his submission
to the Minister.” The purpose of the Memo was not fo discuss the
scientific findings drthe rmerits and demerits of the Expert. Panel's
recommendations. | deriy that his memo contains “key errors and

omissions” which in turn led ta material errors by the Minister.
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436.12 | have explained the basis and reasons for the Minister's decision in

full, to which | refer the Court. Eveniif there were errprs or omissions
{which is denied), they were not in any way material where they had

influenced the Minister to make an irrational decision.

436.13 As _regards the ir‘qda—off ‘mechanism, no fim decision had been

made in relation to.the appropriate trade-off mechanism as a
method_!tpol to determipe:isiand .C_k"s”“__es- The findings of the Expert
Panel méde it éi’ear thz;t-_fufthér _w;o'rk was required in relation to an
appropriate tradé»off‘ machanism. [t was not possibie, nor would it
have been responsible for the Minister, to mechanically implement
a trade-off mechanism in complete disregard of the
rec:ommend_at_ig_ns-_mad_g bythe Expert Panel that further work was

required.

436.14 The allegations in paragraph 36 once again demonstrates the

applicants’ misu-nderé"tahdin'gj of the Expert Panel's findings and

recommendations. .

Ad paragraphs 37 — 49

437 .1

437.2

These paragraphs attempt to demonstrate why Dr Naidoo's memo

was flawed in relation to the content of the Expert Panel’s Report.

The applicants atlege that the Memo failed to acknowledge certain
objectives that the Expert Panel was required to deliver upon and
aliege that the memo does. not cover the totality. of core issues with

which the Expert Panel was tasked. They highlight these alieged

—
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shortcomings with reference to the Expert Panel's TOR and key

findings.

They allege that the memo ertirely ignored the fact that the TOR
required the Exped :Par'iéi ;to recommend a trade-off mechanism;
deiineation of r{o—take.ﬁsh'ing: areas around the breeding colonjes
and the appropriate basis for dstermining benefits to the African

Penguin and areas of important foraging habitat.

Itis important to place the objectives, findings and recommendations

of the Expert Panel in its proper context.

The Expert Panel found, based on the outcome of ICE, that fishing
closures are ii}feiy to havg a positive ir_n_pact_ on African Penguin
growth rate but that thé b(-ane.ﬁt's rﬁay be smali and that future
closures of forage fish: fishing around penguin coionies would fikely
benefit penguin conservation but that it will need to be part of a larger
package of conservation measures as such closures alone would be
urilikely fo reverse the current decline in penguin population

numbers.

Thus, the Expert Panel found that isiand closures may have very
small benefits as a conservation measure, This is the important
premise.

The Expert Panel found that there'is a trade-off to be applied

amongst betweén maximising benefits to penguins, minimising the

costs to the fishing industry and having a reliabie basis to quantify
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the effects of the closures (including no closures) on the penguin

recovery rate. The Expert Panel expressly acknowledged that the

trade-off among closure options is a policy decision. related to

Africa.

Thus, the Expert Panel expressly recognised that an appropriate

trade-off (being the “how"), is a policy decision by the State.

While the Expert Pane! did__recqmmen_d_ a trade-off mechanism, it did
so with certain caveats when it recommended the design of an
appropriate framework which could be used to decide on island
closures. The concerns of the Expert Panel are set out in
paragraphs 7.2 and 773 of Section 7 of the Expert Panel's Report
(Summary, Conclusion and Recommendations). The diamond
bullet points in paragraph 7.3 makes it clear that the application of a
trade-off cannot be mechanical; the trade-~offs will differ among the
breeding colony islands and among sectors with fishery, that job
losses by sector and fishery costs must be quantified; care should
be taken when applying the OBM and SAM statistical models to the
impact on the Fishing: Industry and they should be considered in a
relative sense and that fi;tufe work should consider broader social
consequences of reduced catches, such as measures of community

welibeing.

437.10 The Expert Panel did not recommend delineations for the individual

breeding colonies.
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437.11 The Minisier carefully considered these findings which resonated
with her that an appropriate trade-off mechanism had fo be very
carefully considered and could not be applied mechanically as the

applicants seem to suggest.

437 12 Give this context, i is not correct that the Minister accepted the
“premise” (that island closures were an appropriate conservation
measure) but then ignored the “conclusion” (the application of a
trade-off meché-nism}. This proposition is premised on an incorrect

understanding and intefpratation of the Expert Panel's Report.

437.13 Dr Naidoo’s memo must also be understood in this context. | point
out that his Memo did not disregard the trade-off mechanism. He

referred to the. trade-off machanism in his memo.

437.14 The Minislter had regard to Dr Naidoo's memo and the full Expert
Panel Report (which was attached to the memo) and exercised her
independent judgment when she made her decision to extend the

istand closures.

437.15 Whether the Naidoo memo allegedly contained material omissions
(which is denied) is ultimately irrelevant and had no bearing on the

rationality of the Minister's decision.

437.16 For the reasons set out above, | deny that the decision was irrational

and uilawful as alleged.

Ad paragraphs 50 to 57

D
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The applicants allege that there appears io have been no
consideration as to whether or not the interim island closures were
appropriate, which they say is irational. They refer to certain
paragraphs in Dr Naidoo's memo which they say addresses the

approach to island ciosures.
| deny that the Minister’s decision was irrational for this reason.

First, there are no material inconsistencies in the Naidoo ‘Memo

relative to {he Expert Panel's recommendations.

Second, the contant of Dr Naidoo's Memo and the
recommendations made mwust be understood in relation to the

Minister's decision and the reasons for her decision.

The Report itself dealt extensively with the appropriateness of island

closures as aconservation measure.

The decision to implernent the island closures for a period of 10
years effectively extended: the existing istand closures which had
been in place since Sepiember 2022 — which the applicants did not

chalienge.

The further implementation and/or extension of the island closures
were necessary until & more scientifically defensible and equitable
closure solution cou!ci pe achieved. The extension of the island
closures is supported by the Expert Panel's findings that island

closures would likely benefit penguin Conservation.
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The Minister did nct disregard the Expert Panel's recommendations
regarding the approach o delineation of fishing closures. 1 have

explained the Minisfer's decision in detail.

Dr Fikizolo’s email dated 18 August 2022 does not say that the

interim closures were (nsatisfactory for conservation purposes.

438.10 | deny the allegations in paragraph 55.

438.11 | deny that the decision was flawed for the reason that it sought

reliance on consensus. | have addressed why it was important for
the Minister to seek consensus and compromise between
Conservation and Industry. This is also consistent with the Expert

Panel's recommendations.

438.12 The imposition’ of fishing permit conditions is subject to the

provisions of the MLRA:: it will be argued on behailf of the
Department that the Court does not have the power to impose
fishing permit conditioné as a conservation measure in disregard of
the provisions of the MLRA and in the absence of the Right Holders

who have been granted fishing permits.

438.13 | respectiuily submit that the Court should adopt a cautious approach

Ad paragraphs 58 to 65.6'

should it be of the view that the imposition of permit conditions is a

realistic and equitable remedy:.
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These paragraphs deal wiih historical events which pre-date the

Expert Panel Report.

The divergent interests and views on penguin conservation between

Conservation and industry is well known,
' N .

There is nothing rfatiohal or flawed in the approach adopted by the
Minister in seeking . compromfise and/or consensus between
Conservation a'nd"lndust'ry. This approach is aiso consistent with

the approach recommended by the Expert Panel,

Ad paragraphs 66 to 70

440.1

440.3

440 .4

The reasons for the rﬂin'ister‘s_ decision appear from Dr Naidoo’s

Memo and the Expert Panel Report as extrapolated herein.

3

decision and the reasons for the decision.

| deny that there was no substantive engagement by the Minister on
the content of the Expert Panels Report and their

recommendations.

I have dealt with the Expait Panel's. TOR and their recommendations
and have hi'ghﬁgh;ted that the Expert Panel was not able to complete
all their objectives. By way of example, the Expert Panel did not
recommend island closure delineations for the respective penguin
breeding colonies. ~The Expert Panel acknowledged and

recommended further investigations and scientific studies. ;
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440.5 |deny that the Minister did not properly apply her mind fo the Report.

440.6

| deny that the Ministsr rubberstamped Dr Naidoo's Memo and that

she failed to apply her mind to the Expert Panel’s recommendations.

Ad paragraphs 71 - 90 (Confirmation of Grounds of Review)

4411

441 2

441.3

441.4

441.5

[ have dealt with the grounds of review in my answer to the main

founding affidavit to which I refer the Count.

| emphasise that it is important to first understand the findings and
recommendations of the Expert Panel in order to deal with the

grounds of review.

The grounds of review are. predicated on-an.incorrect understanding
and iﬁterpretalion of the findings and the recommendations of the
Expert Panel, Secondiy, the grounds of review are also predicated
on a misinterpretation of Dr Naidoo's Memo relative to the Expert

Panel's Repart.

The Expert Panel did nof recommend the “necessity’ of

implementing island closures.

Bath Conservation and industry supported the need for the
establishment of the Expert Panel and participated in the Expert
Panel stakeholder engagement process. | do not dispute that
significant public funds were spent on the establishment of the
Expert Panal. This was necessary given the scale and complexity

of the issues,
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441.6 The Minister did.not ignors the findings and key recommendations
made by the Expert Panel. She could not simply rubberstamp the

recommendations of the Expert Panel.

441.7 The Minister had the power to make the decision and was duly

authorised to do so in terms of the MLRA.

441.8& Her decision is.suppoﬂeq by the findings of the Expert Panel and is

reasonable and rational. .

441.9 The decision manifestly advances the purpose for which it was made
~ the decision was implemented as a beneficial conservation
measure to mitigate the dacline of the African Penguin population
until a more long-term conservation solution. is achieved. The
Minister adop‘ted_-ﬁ p[ecath_ionary: approach by implementing the

interim istand closures,

441.10 The Minister's reasons appear from Dr Naidoo's Memo and the

Expert Panel Report as extrapolated herein.

441,11 The Minister's decision was both substantively and procedurally

rafional.

441.12 | deny that the decision falis to be reviewed and s&t aside in terms

of the identified grounds of PAJA.

Ad paragraphs 91 - 103

~ 57
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4421 | refer the Cour o the condonation application which is dealt with
upfront in the affidavit. | address the challenges which the
Department had encountered in meeting its obligations in terms of

the Rules, the timeframes set out in the Notice of Motion and the

terms of the directive:s issued by the DJP.

442.2 The Department had great difficulty in collating the record given the
history of the matter, the extensive stakeholder engagement and the
voluminous documentation and scientific studies which underpin the
dispute.  Several depanimental officials across the various
disciplines had to assist the State Atterney. in collating the record
which was a time-consuming task. It was impossible o coilate and

deliver the record within 10 days provided for in the Notice of Motion.

442.3 Although the iniial fecord was filed oitside of the time period
pravided for in the Notice of Mation, the supplementary record
(which was far more extensive than the first record) was delivered
on 14 June 2024 in accordance with the DJP's Directive dated

10 June 2024,

442.4 | deny that the record bolsters the grounds of raview.

443.  For the reasons set out herein, the first to third respondents ask for a

dismissal of the application,
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aﬁzdawt and that it is to the best of the deponent S know!edge both true and corfect.
This affi r\lkgwt was signed and sworn o before me at . C.ﬂ f’ Cto bJ'\ on this
the. “day of SEPTEMBER 2024, and that the Reguiatzons contained in
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August
1677, and as further amended by R1428 of 11 July 1989, having been complied

with.

COMMISSIONE

Full names:

Address: \rTHUKO MSOM!
Capacity: Comrmissioner ¢f Ogths

Praciising Attormey REA
2 Ozkdaie Road
Cnr of Oakdsle & Kildars Rozd
CLAREMCNT
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OFFICE OF THE DEPUTY JUDGE PRESIDENT A P LEDWABA
HIGH COURT OF SOUTH AFRICA, GAUTENG PROVINCIAL DIVISION, PRETORIA

Gauteng High Court Buiiding, Cnr, Madiba (Vermeuien) & Paul Kruger Str, Room 7:15, Sevanth Fioor
Tel. (D12) 315 - 7571 - E-mail: AnNieuwoudt@Judiciary.org.za

10 June 2024
TO: BIODIVERSITY LAW CENTRE
Tel {079) 248 5663
Email: kate@biodiversitylaw.org / nina@biodiversitylaw.co.za
Our Ref: 029857/2024/DJP LEDWABA/AN
TO: THE STATE ATTORNEY
Tel: {012) 308 - 1630
Emaii: DiMolepo@justice.gov.za
Your Ref:  1122/2024/Z52
Our Ref; 029857/2024/DJP LEDWABA/AN
TO: DAWSON EDWARDS & ASSOCIATES
Email: Marius.Diemont@dawsons.co.za / charole@dawsons.co.za

Our Ref: 029857/2024/DJP LEDWABA/AN

Dear Madam/Sir

RE: BIRDLIFE SOUTH AFRICA & OTHERS / MINISTER OF FORESTRY, FISHERIES
AND THE ENVIRONMENT & OTHERS
CASE NO.: 029857/2024

1. The above matter as well as the case-management meeting on 6 Jung 2024
refer.




The matter is hereby set down as a special motion on
22 to 24 OCTOBER 2024. You are directed 1o file and upload unto Casel.ines
and send via email (AnNieuwoudti@iudiciarv;ord,zg) to my office a notice of set

down with a copy of this letier attached to it within 7 {seven) days after receipt

hereaf, failing which the allocated date(s) of hearing will lapse and the date may
be allocated to. other litigants who applied for a special motion date.

You are directed to serve and fite by uploading unto Casslines as follows:

3.1 First respondents supplementary Rule 53 record by no later than
14 JUNE 2024.

3.2 Applicant's supplementary founding affidavit by no iater than
28 JUNE 2024.

3.3  First, second and third respondent’s answering affidavit by no later than
26 JULY 2024,

3.4 Fourlh and Fifth respondent's answering affidavit by rio latér than
5 AUGUST 2024.

3.5 Applicant’s replying affidavit by no later than 23 AUGUST 2024,
3.6  Applicant’s heads of argument by no later than 6§ SEPTEMBER 2024.

37 Respondeni's heads of amgument by no later than
20 SEPTEMBER 2024,

The parties should file and upload unto Caselines and send via emai
(AnNiéuwoudtiiiudiciary.org.za) to my office a Joint Practice Note,
Chronology of events and Joint list of authorities by no later than
27 SEPTEMBER 2024 containing the following:

¢ Names of the parties and the case number



Names and telephone numbers of all counsel in the Motion

¢ Nature of the Motion

+ [ssues {0 be determined in the application

+ Relief sought at the hearing by the party on whose behaif counsel is
appearing

* An estimate of the probable duration of the application

« Number of pages in the application and: whether or not all papers need

fo be read and if not, which portion need not be read

5. Should it, for any reason(s), franspire that this matter wili not proceed on the
allocated datefs, you are directed to inform the office of the Deputy Judge

6. None availability of counse! representing any of the parias shall simply not be
allowed as a reason for the matter not to proceed on the date of hearing
arranged with my office.

7. Should the above directive not be complied with, the matter may not be
allocated to a Judge and the allocated date(s)} will be utilized for other

deserving cases.

Regards
ELECTRONICALLY GENERATED (NOT SIGNED)

A LEDWABA
DEPUTY JUDGE PRESIDENT
NORTH GAUTENG HIGH COURT
CASE NUMBER 029857/2024




Tanya Golden

From:
s l .

To
Cc

Subject:
Attadhiments:

OUR REF: 1122/2024/252
CASE NO: 2020-029857

_Good day,

The above matter refers.

Mabhena Nthabiseng <NMabhena@justice.gov.za»
Thursday, 18 july 2024 1407
AnNiewoudi@judiciary.org.za

rina@hiodiversitylaw.org; marius.diemont@dawsons.co.za;
charlatte@dawsons.co.Za; kate@biodiversitylaw.org;

office@schaburtpotgieter.co.za; pieterh@nienabertattorneys.co.za;

renee@nieberattomeys.co.za; caroline@nieberattorneys.co.za;
reinhardt@schabortpotgieter.co.za; Tanya Golden;
Salukazana@thulamelachambers.co.2a; Molepo Dikeledi; Sekati Gopalang
PA: Message from KM~ 750k

SKM_750i24071813430.pdf

Attached hereto, please find a copy of our letter dated the 18 July 2024 for your urgent attention.

Kind Regards
Ne D Molepo

“isclaimer

Privileged/Confidential information may be contained i this message. If you are not the addressee indicated n
this message {or responsibie for delivery of the message o such person) you may not copy or deliver this
message to anyone. In such. case, you should destroy this message and kindly notify the sender by reply E-Mail.
Please advise immediately if you or your empioyer do not consent to e-mail messages of this kind. Opinions,

conclusions and- other information in this message that do not relate o ‘the official business of the Department of

Justice and Constitutional Development shali be understood as neither given nor endorsed by it Al views
expressed herein are the views of the author and do not reflect the vigws of the Department of Justice. unissg

specifically stated otherwise.



Office of the State ."ttorneys

Private Bag X 91 SALL Building
PRETORIA 19" Floor )
0001 316 Thabo Sehumie Street
Tel:  (Switchboard): (012) 309 1500
(Direct Lins}: (012} 305 1559
(Secretary): (012) 309 1622
Fax/Faks: (0B6) 644 7766

Docex: 298
I . . . 18 July 2024
Enquires: Ms. D Molepo My Ref: 1122/2024/152
Emall: DiMolepo@justice. gov.zs Your Ref; CASE NO: 2024-029857

PER E-MAIL: A

CC:  nina&biodiversitylaw.org; marius.diemont@dawsons.co.z;

charlgttelidawsons.co.za ; kate@biodiversitylaw.org;

potaieter.on.za ; pieterh@nienaberatt

MR JUSTICE LEDWABA DJP

THE HONOURABLE DEPUTY JUDGE PRESTDENT
GAUTENG DIVISION OF THE HIGH COURT
PRETORIA

Dear Justice Ledwaba

Always quote my reference number

Access bo Justice for All




1. We refer to the above-mentioned matter wherein we act on behalf of the
First to the Third Respondents.

2, The purpose of this letter Is to bring to your Lordship's attention the latest
developments regarding this matter.

3. The parties have met and agreed on a veriation of the timstable for the filing of
papers but the hearing for the application remains in place for the 22™ to the
24™ October 2024. The agreement is as follows:

- The 1% to 3" Respandents shall flle their answering affidavit by 5
August 2024;

- The 4" and 5" Respondents shall thelr answering affidavits by 9
August 2024;

- The Applicants shall file their heads of argument by 13 September
2024;

- The Respondents shall file thelr heads of argument by 20
September 2024 (this date remalns unchanged) and

- The hearing is set down for 22 = 24 October 2024 as agreed and
previously directed by the Office of the Office of the DIP on 10
June 2024,

4, Trust the Lordship finds the above to be In order.

s 2

Aooess bo Justice for All Always quote my reference num
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| n__
| ;retona |
Private Bag X 91 TS Bulding
PRETORIA 19" Floor
0001 316 Thabo SeXume Street
Tel:  (Switchbosrd): (012) 309 1500
{Ciredi, Line): (012) 309 1569
(Secrelary); (012} 309 1622
g FeyFaks: (086) 644 7768
i . Docex: 298
R v
o n e |02 August 2024 _
o Ve DMaleps T pRgh 1i2zi20na/zs1
Emall: DiMolepo@iustice.qdv.za Your Ref: CASE NO: 2024029857

MR JUSTICE LEDWABA DIP .
THE HONOURABLE DEPUTY JUDGE PRESIDENT
GAUTENG DIVISION OF THE HIGH COURT
PRETORIA

Dear Justice Ledwaba

Accass todustica for All o Alwavsmmjnvrﬂmnmnmnher




1. We refer to the above-mentioned miatter set down for hearing as a special
motion on 22 - 24 October 2024.

2. At a case management meeting before the Honourable Deputy Judge
President on 6 June 2024, the parties agreed to a timeline for flliing the
supplementary Rule 53 Record, the subsequant affidavits and heads of
argument; and the matter was allocated for hearing on 22 ~ 24 October
2024. The Deputy Judge President issued a directivé in this regard.

3. However, despite their best efforts, the state respondents and their legal
representatives have not been able to finalise the answering affidavit
within the agreed timeline. We regret this delay and understand the
inconvenience it may cause. The delay Is a result of various factors
incuding that:

a. The founding papers and the annexures are wvoluminous and
confain a significant amount of intricate scientific data, formulae
and calculations and which includes expert evidence. The founiding
papers alone comprise approximately 1 000 pages and the
Supplementary Record mare than 4000 pages. The extensive
meticulous consideration and pracessing to ensure that the
answering affidavit is cbmpriel!'.'iensive and all the necessary
information for the Court's determination is presented,

b. There is a need to consuit with several departmental officials HCTOSE. .
disciplines in order to understand and answer the applicant's expert
evidence, which is ongoing, but requires more tima.,

4, Our dlierts appreciate the interests of the parties involved but also point
out that the decision which is the subject of the review application was
taken on 4 August 2023 aiready and there have been changes in the

Accass to Justice for All Always quots my reference number
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Department since then including the appolntment of a new Minister for
Environmental Affairs, Forestry and Fisheries,

In light of the difficulties which are set out herein, the Department and its
affidavit by Monday 5 August 2024 as subsequently agreed between the
parties. The Minister and the Department require more time to place its
pasition as the State before the Court 5o that the issues are properly and
fully ventilated.

Qur clients do not wish to comprise the allocated hearing dates and will
do their best to ensure that the matter is still capable of being heard on
these dates, However, given that the State requires more time to file their
papers, we will be guided by the DIP as to the suitability of the hearing
date,

We respectfully request that another case management meeting be
convened for the state respondents to explain their position and for a date
to be set for filing their answering papers and further management of the
matter,

For: STATE ATTORNEY {PRETORIA)

_' Always camte myral'mm numbsr



Tanya Golden
e

From: Molepo Dikeledi <DiMolepo@justice.gov.za>

Sent: Friday, 02 August 2024 16:16

To: ‘Anna-Marie A. Nieuwoudt

Ce: Nina Brsude; Marius Diemont; Charlotte Ducommun; Kate Handley;

office@schabortpotgieter.co.za; Pieter-Hendrik White; Renée Nienaber: Caroline
Deyzel; reinhardt@schabortpotgieter.co.za; Tanya Golden; Mfundo Salukazana

Subject FW: BIRDLIFE SOUTH AFRICA & ANOTHER / THE MINISTER OF FORESTRY,
FISHERIES AND THE ENVIRONMENT {CASE NO: 2024-029857)

Attachmenis: SKM_750i240802 16000 pdf

Importance: High

OUR REF: 1122/2024/252
CASE NO: 2023-029857

“oo0d afternoon,

Attached hereto, please find a copy of our letter dated the 02 August 2024 for the kind attention of Honourahie
Deputy Judge President.

Kind Regards,
Ms D Molepo

Disclaimer

Privileged/Confidential information may be contaitied in this message. If you are noi-the addressee indicated in
this message (or responsible for delivery of the message to such persan) you may not copy or deliver this
message to anyone. In such case, you should destroy this message and kindly notify the sender by reply E-Mail,
Please advise immediately if you or your employer do not censent to e-mail messages of this kind. Opinions,
conclusions and other information in this message that do not relate to the official business of the Department of
Justice and Constitutional Development shall be understood as neither given nor endorsed by it. Al views

expressed herein are the views of the author and do not reflect the views.of the Department of Juskice unless
specifically stated otherwise,
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5 August 2024
TO: The Honourable Deputy Judge President, A Ledwaba
High Courl of South Africa, Gauteng Division
ATT: Ms Avela Mbeiani / Ms Anna-Marie Nisuwoudt ‘AMbsleni@iudiciery.ord.za
AnNieuwoudt@iudiciary.org.za
COPY The State Attorney BiMole justice o
TO: Attorneys for the First, Second and Third
Respondents per Ms D Molepo
coPY Dawson Edwards & Associaten M«afl_i_.l_g Q@mgg@clgﬁggm 60,28
Tor Attorneys for the Fourth and Fifth charlotte@dawsang.co.za
-Respondents psr Mr M Diemant
COPY Webber Wentzel
To: Attorneys for the amicus. curias per
Ms O Geldenhuys / Mr J Venter
FROM: BIODIVERSITY LAW CENTRE kate@biodiversitylaw.o
Alicrneys for the First end Second Applicants nina@biodiversitylaw.org
Total 2 Our Ref: BLC/Penguins2
Pages: Your Ref: Cage.No: 2024-020857
Dear Honourable Judge Ledwsba

RE: BiRDLIFE SCUTH AFRICA & OTHERS / MINISTER OF FORESTRY, FISHERIES AND
THE ENVIRONBENT & OTHERS (Case Numbar: 2024-029857) | AMENDED TIMELINE

HRECTORS Modlversitylew.ong
Kalz Handley {(Executive} A Ascot Read, Kenilworih7708:
Cormac Cullitian viwnw Biodive raltyliw.org .

Nicole Loses
lan LHrle

Biodiversity Law Gemire NPC

Alexander Palbrson Reg Ha, Z021M631341/02

NP No, 284 248 NPO
PHD No. 830072892
Law Clinfu mgtstered with the Legal Practice Couneil
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AW FoR MATURE

. We refer to the letter addresced by the offices of the Stale Attomey o your office dated
2 August 2024 indicating the inabfity of the first to thitd respondents o deliver their
answering affidavit by 5 August 2024,

. Today, we have written In the State Attorney expressing our surprise and concern at their
request for further extensions of time. We have enclosed this coraspondence marked “4”
and draw your particufar sttention to the hisiary of deleys caused by the first to third
respondents which is sat sut in paragraph 3 as well as our position with respect to their
request for an smended directive which i &et out in paragraphs S to 7.

. We humbly request thal you teke these factors into consideration in relation to the first to
third respondents’ request.

. We note the e-mail received from- your offices this moming requesting that the State
Atlomey's 2 August 2024 |stter i3 hand-delivered, we will make amrangements that fhis
letter is delivered by hand to your offices tomorrow morning.

Y.ours faithfully,

BIODIVERSITY LAW CENTRE NPC
Per Kate Handley and Nira Braude
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Date: 5 August 2024

TO: The State Attornay DiMalepo@juslice.gov.za
Attomeys for the First, Second and Third
Respondents per Ms D Molepe
COPY TO: Dawson Edwards & Associatee Rarius. Diemont,y dawsons.co.za.
Attarneys for the Fourth and Fifth charlotte/g:dawsons.£e.2a.
Respondents per Mr M Diemont -
COPY TQ: Webber Wentzel M&Qﬁimﬂygbbgmengm
Altlomnaeys for the amicus curiae per Jos Venter@iwebberwentzsl.com.
Ms O Geidenhuys / Mr J Venter .ﬂtg,sjgaibi-mma Fwebbe rwentzel.com
DinendsiPillay@webherwenizel som
Lauren Jimmy awebbemventzel com
FROM: BIODIVERSITY LAW CENTRE kate{T hiogiversitvlaw.ore
nina@blodiversitylaw.ory
Tota! 4 Our ref: BLC/Psnguins2
peges: Your ref: 1122120241252

Dear Ms: Molepo

THE ENVIRONMENT & OTHERS (Case Number: 2024-028857) | AMENDED TIMETABLE
1. We refer to your lefter addressed to the Monourable Deputy Judge President dated

& August 2024,

2, lItis with enormaus concern that we have read this correspondance which fails to provide
a firm deadfine for defivery, which invokes. questionable reesons for non-delivery and
which perpetustes the pattern of delay by your clients’ that is bacaming g featura of this
case,

TIRECTOHS

Hate Handley (Executive)
Coarmac. Cillins

Kicol Loser

Jan Little

plaxander Paterson

biodiversiylaw.org
124 Ascol Road, Kenflwarth 7702
www, blodiverstiytaw. org

Bindivarsity Law Ganire NP

Rey No. 2021/23134 /08

MFPQ No, 254 246 NPO

PBEQ Ho. 330724852

Law Tlinic registered with the Legal Practce Gouncil
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. Before responding to the contents of your letter, we aulfine the histary of this matter and

your ciients’ persistent delaye:

3.1, The founding effidavi! and notice of motion {the application} were served on your
clients on 20 March 2024. Your clients have thus been in possgusion of the
appllcatian for more than four months,

3.Z. The notice of mation required the record ta he dispatched within 10.days of this date,
namely by B April 2024. The notice of motion alsc made it clear that the appiication

3.3. Despits this, yaur client cnly defvered lhe record on 25 April 2024 (the purpsriad
record). What iz more; it did 5o with significant emissions, without any reasons for
rule 30A notice. Moreaver, the purported record was delivered three weeks after
the initial deadiine of 8 April 2024, 10 days after an exiended desdline agreed to by
our clients and afier the date of 22 April 2024 initially mooted in your reguest for an
an expedited basis, your clients tock longsr to file the purported record than if the
‘epplication had been brought under ordinary time pariods.

3.4, Our clients were required o serve: a further notice in.temes of rule 30A in view of
your clients' failure to deliver a complete record,

1.5. On 28 May 2024, the matter had been refemed to case management, with the first
case manageiment meeting scheduled for § June 2024, Accordingly, in our
correspondence dated 3 June 2024, we noted, infer alia, that your client had failed
to supplement the recard within the period required in our clients’ further rule 30A
notice and indicated that this default would be addressed during the first case
management meeting,

3.8. During the meeting of B June 2024, your clients legal represenlative indicated that
there was nd inprinciple objection to supplementing the record. Moreover, and
criticaily, your clients’ lega! representative agreed'to a timeatahie, confirmed by way
of a Dirsctive of the Deputy Judge President, requiring supplemeniation of the
record by no later than 14 June 2024, the filing of the appiicanis’ supplementary
affidavit by no later than 28 June 2024, and your clients’ ‘Answering affidavit to be
filed by no later than 28 July 2024. | was alzo Indicated at the meeiing that youy
clients had by that poind retained the counsel presently on brief for them in this
matter.

3.7, On 14 June 2024, your cliems eventually cdelivered the' supplementary record
inctuding 203 printed fems and five recordings.
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3.8. On 26 June 2024, our clients duly supplemenied their affidavit as required by the
Directive and the Rulea of Couit.

3.8. Netwithstanding your clients having agreed to the timeline, subsequently directed
by the Depuly Judge President, on 15 July 2024, your clients’ senior coungel
engaged with the advocate teams representing our ¢lients aswell as the fowrth-and
parties’ answering papers citing the .scdbé.:bf the application and volume of the
record.

3.10. At the request of the state parties’ legal leam, a meeting of &ll tho parties was held
an 17 July 2024. At that meeting, senior counsel for the stale indicated that the
stete waiild not be in a position to file its” answering affidavit within the timeline
provided for in the Directive. She accordingly requested an extension:within which
to file. In responss, the fimn stance faken by the applicants was that it would not
oppose the exlension requested, pravided thal this did not disrupt tha dste for the
hearing of the matter. On this basis, the parties agreed to a:mvised timatable o
accommodate your clienls. Your legal team undertook that your clients' answering
affidavil would be filed:by nc later than 5 August 2024. You confirmed this to the
Deputy Judge Presidant by way of correspondence dated 18 July 2024,

3.11. On 18 July 2024, ws noted that in your comespondence, you had failed to express:
the basis on which your clients sought an amended timetable and, also failed to
correct certain omissions fo the timetable you had pravided. You, further, failed to
agreed between the parties. We raminded you of this once again, via e-mail, on 28
July 2024. Despite thie, no correspondence addressing these issues has been
forthcomning.

4. Itis against this background: that, after the close of business on 2 August 2024, you have.
orce again sought an induigence regarding your clienls’ non-compliance with the
requirements of the Rules, our:cifents’ notice of motion, a Direclive of the Deputy Judge.
President and subsequently an sgreement batween the partics.

5. The reasons previded for seeking tiva induigence, namely, the volume of the application
and the supplementary affidavit are questionabie,

5.1. Your clients. have been in possession -of the application since 20 March 2024. i
therefore does nof avail your clients to rely on the volume or complexity of the matter
as a reason for their delay. Both your clients and their legal reprasentatives have
had months to comé to grips with thé application.

5.2. The contents of thé purported record and supplementery record have been provided
by your clients and are thus presumed to ba within their (and your) knowledge by
the tima thay werée produced. If the applicants were able to digest these records.in
the Himited time they had to compiie their supplementary affidavii, thers can be no
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reason why your clients should require fonger to do the same — especially when they
cught already to bie familiér with the decuments and issues in guestion,

5.3. Moreover, as we indicated in our lettér of 21 June 2024, the main contenis of the
supplementary record were Ekaly entizely irrelevant,

5.4. The. need for your clients {o consult with several departments, which we do not
concede, also offers no explanation for your clients’ ongoing delays. The nead for
any such consufistion ought to have been apparent from the very roment our
clients’ application was'launched and was catered for in the fimefine to which: your
clients agreed at the case menagamant midsting.

5.5. Your clients have been in possession of the upplementary record since 26 June
2024,

5£.6. We note furthsr that we were cantacteg dunng the week commenclng 29 July 2024
of the maps and dl_agr_arns_ mclu_ded_;_ni'ﬂjé f_u_undlng afﬁdawL Itis concemlng _th_at
ctear copies of these documents were onjy being sought at this stage, months. after
the application was served, It is difficult to resist the conclusion that the matter is
only now being givan proper attention.

. Moreover, you have not properly sought amendiment of the time-pericds {despite our

having indicated that you should do so).

. Your clients’ continued: delays have frustrated the expeditious hearing of this matter and

continue to cauvse prejudice Io our dients, African penguins and all stakeholders who have
an interest in having the matler in dispute resaived as quickly as. possible. We remind you
that the courts have repestedly emphaslsed the higher standard to which your clients, as
inthese pruceedmgs falls woeﬁ.diy short of this standard We have soughtto acmrnrnudale
your cliente and your legal team as far as- possible, however, the court's reading time
cannol be prejudiced — nar can the ta'ne-penods evailable for our clisnts’ reply and the
preparation of wiltten and cral argument.

We will place thi= comespondence before the Deputy Judga President as a direc! response
to your reques for an amended diractive,

Yours sincerely,

BIODIVERSITY LAW CENTRE NPC
PerNina Braude

%
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MARITIME COMMERCIAL-& ENVIRONMENTAL ATTCRNEYS

TO: The Honourable Deputy Judge President, A Ledwaba
High Court of South Africa, Gauteng Division
ATT: Ms Aveta Mbelani
AMbelani@judiciary.org.za
‘Ms Anna-Marie Nisuwoudt
AnNisuwoudt@judiciary.arg.za

COPYTO: The State Attorney’
Attorneys for the:First, Second and Third
Hespondents par Ms D Molepo

COPYTO: BIODIVERSITY LAW CENTRE NPC
Kate Handley and Nina Braude
Handley and Nina Braude
kate@blodiveristylaw.org.za
nina@biogdiversitylaw.org.za

COPYTO: Webber Wentzet
Attorneys for the amicus curiae
Ms O Geldenhuys / Mr J Venter
Odette,Geldenhuys@webberwentzal.com
los. Venter@webberwantzel.com
Nkosinathi.Thema@webberwsantzel.cam
Dinsndri.Pilay@webberwentzel.com

DearHenourable Judge Ledwaba

Birdlife South Africa and Others / The Minister of Forestry, Fisheries and the
Environment and Others {Case Number 2024-02029857)

1. We refer to the letter from the State Attorney dated 2 August 2024 addressed to.
the Honourable Deputy Judge-President requesting an urgent case management
meeting to consider a request for en extengion for the State (the first, second and

third respondants) to file its answering affidavit.

Do Heop, 2 Vriends Siree!, Gérdans, Cape Teowm; 009 | PO Bax 1?33 M Sirasd, Bape Town 6010

2420428 040 | F: 427 56 84 70} lefo@dinnenns co2s | e dimesonsco za

Peter Anthony Edwands B4 LLA LLM DR TAX - Diractor{ Grant Clark 'BA LB LM UJEEW iﬂhlns Bmuq; &Pmr.LLH Director{ Kichalas Brils 8 Soc 5ci LB LM - DFmim
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MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS

2. Interms of the directive following the case management meeting held on 17 fuly
2024, the State was required 1o fife its answering affidavit by 5 August 2024 and
the fourth and fifth respondent were required 1o file its answering affidavit by:8
August 2024. The State has failed to file its answering affidavit:

3. The timetable set criginally, which was then later revised 1o @écommodate the
Siate, {by agreement between the panties), always provided that the fourth and

fifth raspondent would file its answering affidavit after the State.

4. As aresult of the fact that the State has not met the agreed deadiine of 5 August
2024 for filing its answering affidavit, we also request the convening of a.case
management meeting to understand, inter atie (a) when the State will be requirgg
fo file its answering affidavit and (b) the date whereafter the enswering affidavit is

required to be filed on behalf of the fourth and fifth respondent.

/Lw-n'ru ;@«q g

Marius Diemant
Senior Consultant

Dawson Edwards and Associates

e Hoap", EVMSM:H Gargans, Capa Town, 4001 | PO Bax 12425, Wl Stresl, Caps Towm 00
T: 27420 4340 | F: 427 85 644 470 ! nfo@ebpecons co.z0 [www dawsteigvo ra

Petst Amhony Edwards B& LLB LLbk DIF TAX - Director| Grenu Clark B4 L8 LLM - Director | Alisier Downing B.Proe LM - Directar ] escholes Briiz BLSec. 3¢ LLD LU ~ Tirscion
Bharios Diernir B4 LB |1M {M5ring Lo}~ Semor Consultant

P Batwaon & Aesociates rcxmarated Rag No, STHEBTR1 N,j/\B
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8 August 2024
Ta: Dawson Edwards & Associates Marius.Riemonti dawsens.co.za
Attorneys for the Fourth and Fifth chatlotiefMdawsons.co.za
Respondents per Mr M Diemont
COPY The State Attorney DiMoclepo@justice. nov.7a
To: Atiorneys for the First, Second and Third
Respondenls per Ms D Molepoe
COPY  Webber Wentzel Odefte. Geldenhuis@webberwenizel.com
TC: Altorneys for the amicus curiae per Jas. Venlerfwebbarwentzel.com
Ms O Geidenhuys / Mr J Venter Nkosingthi, Themaﬁeyebbe%m
herwentzel eam
Lamn.\limm,ﬁ@febbemenlzel com
FROM: BIODIVERSITY LAW CENTRE kate@biodiversitylaw.org
Altorneys for the First and Second Applicanis Dinaly bigdiversitvlaw ofg
Total 2 Our Ref: BLC/Penguins2
pages: Case No: 2024-020857
Dear Marius

RE: BIRDLIFE SOUTH AFRICA & OTHERS / umiéT'Eﬁ OF Fohesm‘r FISHERIES AND

1. We refer to the letter addressed by yourselves to the office of the Honourshle Deputy
Judge President and dated 7 August 2024 and which indicates, in conclusion that “As &
rasult of the fact thet the State has not met the agreed deadiine of 5 August 2024 for fiiing
its answering affidavit, we aiso request ihe canvening of 8 case managemeri meeting to
understand, inter alia (8) when the State wil be required fo file its enswering affidavit and
(D) the date whereafler the answering affidavit is required fo be filed on behslf of the fourth
arxd-fifth respondent”.

DIREGTORE biptiversilylaw.org
Mate Handley (Sxeculive) 19A Aso Read, Kemiiwenk 7708
Cormac Cullinan . www bicdiverailylw org
MiceleLasal

lan Liwde Hiodiversity Law Cenira NPC
Alaxander Palerson Re No, 2021163134108

HPO No, 284 246 NPQ
FPBO No; 530072682
Law Cliniz regstered with the Leg!ﬂ Pradice Council
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- We note that during the case management meeting held on 6 June 2024, your clients
fequested that they be permitted. bo file their answering affidavit after ths State Parties to
avoid dupfieation of arguments. This request was indulged within the context of the
timeline permitted by the hearing. date of 22 October 2024 and confirmed in the Directive
issued by the Deputy Judge President on 10 June-2¢24.

your clients again sought to maintain a staggered timeline for the filing of the respondents’
answaering affidavits, While we agreed to such irdulgence on behalf of our clients, we did
expediliously, and the court's abllity to properly consider the parties’ pepery before the
hearing date.

. Such indulgence at no time contemplated that the filing of your clients’ affidavit would be
contingant on the filing of affidavits by the Akt 1o third respondents. This is espetially 5o
in-circumstances where our cliente’ application wes brought on an expedited basis and
where any such contemplation would have the effect of causing a stelemeta in the
progress of the maiter, as it thréetens to in the présent instance. This would impernissibly
defeat our clients’ ability to have the dispute resolved faifly and expeditiously, as
contemplated by the Rules end as facilitated by the mechanism of case-management, and
would, moreover, be clearly conirary to the imterests of justice.

. Any conceivable benefit arising from the staggered filing of yaur clients’ answering affidavit
cannat trump the overriding imperative of ensuring the malter is fpe for hearing by the
allccated hearing date, which must inform the timeline as: & whole. The first to third
respondents’ faifure to file their answering affidavil In time, and the posltion now adopted
by your clients, risk compromising this imperative. In the circumsiances, we will be
forwarding this correspandence to the Deputy Judge President, calling for his urgent
interventicn and the necessary diractives,

. In the interim, our clients maintain that your clients are required to deliver their affidavit
tomorraw, 8 August 2024, in accordance with the agreed fimeline.

Yours sincerely;

BIODIVERSITY LAW CENTRE NPC
Per Kate Handiey and Nina Braude
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8 August2024
TO: The Honourable Deputy Judge President, A Ledwaba
High Court of South Africa, Gauteng Division
ATT: Ms Avela Mbelani / Ms Anns-Marie Nieuwoudt AMbelani@udicigry.org.za

AnNiziswoudii@ iudiciary.org.za

COFPY  The State Attorney DiMolepo@iystice gov.za

TO: Attotnieys for the First, Second and Third
Respondents perMs D Molepo

COPY Dawson Edwards & Associates Mmazmmﬂammm .

T Attorneya for the Fourth and Fifth . gharloftefidawsons.co.za
Respondents perMr M Diemont

COPY  Webber Wentze! QOdeite. Getdenhuy: Sumehhem_ﬁngglm

TO: Attorneys for the amicus curiae per Jos, Ventg[@ﬁsmm@;m
Ms O Gatdenhuys / Mr J Venter Nmmmn.emmm com

mfgnm&memim

FROM:  BIOQIVERSITY LAW CENTRE kate@biodiversitélaw.org
Attomeys for the First and Second Applicants nina@biodiversitviaw.org

Total 2 [4 including enclosure] Our Ref: BLC/Penguina2

pages: Your Ref. Case No: 2024-029857

Dear Honourable Judge Ladwaba

RE: BIRDLIFE SQUTH AFRICA & OTHERS / MINISTER OF FORESTRY, FISHERIES AND
THE ENVIRONMENT & OTHERS {Case Number: 2024-029857) | AMENDED TIMELINE

DIRECTORS blodiveisitytaw.org
Kate Handlsy {Executive) 184 Ascot Road, Kenilworh 7708
Cormag Ciblinan ., werwwé, biig div ersityl o, cirg
Nicoly Loger

[an Lillla Biodiversiy Law Centre NPC
Alexander Patorson Rag No. 2021/631341 /08

NFJ Ho. 2484 245 NFO
) ) PEQ No, 931072842
Law Clinic regisiered with the Lega| Praclics Counelf
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Law FOR MATURE

. We refer o the fetters addressed to your office dated 2 August 2024 by the State Aftomey
on behalf of the first to third respondenis and on 7 August 2024 by Dawson, Edwards &
Agsociates on behalf of the fourth and fifth respoandents.

. We nole.with concern that foliowing the indication from the State Attnmey that thie first to
third respondents needed more time to file their answering: affidavit, the fourth and fifth
respandents have now indicated that their own filing is:contingent on the prior filing of the
first to third respondents’ answering affidavit.

. Wb clerified our position regarding the first to third respondents’ request for additional time
in our correspondence addressed 1o ifie State AHorney and forwarded to your office on 5
August 2024, We now enclose cur fetter addressed to the attorneys for the fourth and fifth
respondents, as sert earlier today, concerning the ‘position adopted by their clients
{marked “17,

developmaents, given the clear timeline that had been estahlished to ensure fhe sxpeditious
hearing of this mattar.

. Hewever, as a resuli of the position laken initially by the first fo third respondents, and now
by the fourlh to fifth. respondents, it appears necessary for a further case management
meeling to be canvensd urgently.

. Accordingly, we request that you convene such meeting as soon as reasanably possible
to ensure the matter is sble to procead fo cenclusion,

. We are indebted to your Lordship for your consideration of this request.

Yours faithfully,

BIGDIVERSITY LAW CENTRE NPC
Per Kate Handley and Nina Braude
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8 August 2024
Ta: Dawson Edwards & Associales Marius Dismentdidawsons.co.za
Attorneys for the Fourth and Fifth charlofte@dawsons.co.za
Respondents per Mr M Diemont
COPY The State Attorney DiMolspo@justice gov.za.
TO: Attorneye for the First, Second-and Third
Respondents per Ms D Molepo
COPY  Webber Wentzel Qéﬁthﬁ.@éid,éﬂhUa‘sﬁ'we,b,bﬁr'»x@n.t;q 1.com
T0: Attorneys for the amicus curiae per ! 1&&@.&“ ahbenyen
Ms O Geldenhuys ! Mr J'Venter
Lauren Jlmm&‘@ MMQMGIGQH!
FROM: BIODIVERSITY LAW CENTRE kated® biodiversityiaw.om
Altorneys for the First and Second Applicants umMlevmmmg
Total 2 Our Ref: BLC/Penguins2
pages: Case No: 2024-029857
Dear Marius

RE: BIRDLIFE SOUTH AFRICA & OTHERS / MiNISTER OF FORESTRY, FISHERIES AND
THE ENVIRONMENT & OTHERS {Case Numbsr: 2024-029857} | AMENDED TIMELINE

1. We refer to the lstter addiassed by yourselves {o the office of the Honourable Deputy
Judge President end dated 7 August 2024 and which indicates, in conclusion that "As 5
resull of ihe fact that the Sfate has not mef the agreed deadiine of 5 August 2024 for filing
its answering affidavil, we aiso request the convening of a case management mesting o
understand, infer alia {a) when the State will be required to file- its answening affidavit and
(b} the dafe wheroafler the answering affidavit is required (o be filad on behalf of the fourih
and fith respondent”.

DIRECTORS hivdiversitylaw.org
Kate Handley (Execitivae) 1BA Ascol Rozd, Kenilwarih 7708
Cermag Colirabn v, blodivereityiaw, org
Nisale Loser

lazy Lidtle Bindiversity Law CenUo NPC
Alexandsr Patersan Req No. 2024/65134 108

NPO No, 264 2a6 HPOD
FEBD Mo. 3300728492
Lew CEnle registered wilh the Legal Practior Council
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. We note that during the case management mesting held on & June 2024, your clients
reguested that they be permitied to file thelr answering affidavit afier the State Parlies to
avoid duplication of arguments. This reguest wes indulged within the context of the
timeline permitted by the hearing deta of 22 October 2024 and cenfirmed in the Direclive
issued by the Deputy Judge:President on 10 June 2024,

- During the maeling calied by the State Parties’ legral representatives on. 17 June 2024,
your clients agein sought to maintsin a staggered imefine for the filing of the respondents’
enswering affidavits. YWhile we agreed Io such indulgence on behslf of aur clients, we did
sxpeditiously: and the court's abjlity to properly consider the parties' papers before the
hear‘ing date. . -

. Such induigence at no time. contéemplaled that the filing of your clignts' affidavit wouid be
contingent on the filing of affidavits by the first ta thind responderts. This is especially 5o
in circumatances where our clients’ :application was brought on an expedited basis and
where eny such contemplation would have the: effect of causing a stalemate in the
progress of the matter, as it threatens to in the presant instance. This would impemissibly
defeat our clientg’ ability to have the dispute resolved fairly and expeditiougly, as
contsmplated by the Rules and as facilitated by the machanism of cese-management, and
would, moreover, be clearly contrary to the interests of justice.

. Any conceivable benefit arising from the staggered filing.of your clients’ answering affidavit
cannot rump the overriding imperative of ensuring the metter is ripe for héanng by thie
aliocatad hearing date, which must inform the timeline as a whole. The first to third
respondents’ failure to fie their anawering affidavit in time, and the position now adopted
by your clients, risk compromising this imperative, In the circumstances, we will be
forwarding this cormespondence o the Dapuly Judge Fresident, caling for his urgent
intervantion and the nacessary directives. '

. In the interim, our clisnts maintain that-your clients are required to deliver their affidavit
tomarrow, 9 August 2024, in accordance with the agreed timeline.

Yours gincerely,

BICDIVERSITY LAW CENTRE NPC
Per Kate Handley and Nina Braude
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DEPUTY JUDGE PRESIDENT LEDWABA
Gauteng Division of the High Court, Pretoria
Cnr Paul Kruger & Madiba Streets

Pretoria _

Email: AnNieuwoudt@iudiciary.ora.za

By hand AND email '

COPY TOQ:

BIODIVERSITY LAW CENTRE
Atlorneys far the applicants
By email: kate@hiodiversity

STATE ATTORNEY, PRETORIA

ARormeys for the first to third respondents.

By email: DiMoleps@iustice.qov.za;
:S oz ice B

DAWSON EDWARDS & ASSCCIATES
Attorneys for the fourth and fifth respondents.

Your referencs Qur mererenca N
Case no: 2024 - 029857 -~ O Geldsnhuys / N Thama / J Venter /

4016239

DFFES

15th Floor, Conivention Tower
Heerengracht, Foreshore
Cape Town, 8001

PO Box 3667, Cape Town
8000, South Africa

Docex 34 Cape Town

T +27 21431 7000
F +27 21 431 8000

www.webberwentzal,com

Date
5 Augusi 2024

Dear Dapuly Judge President Ledwaba,

BIRDLIFE SOUTH AFRICA & ANCTHER // YHE MINISTER CF FORESTRY FISHERIES AND

EBVIRONMENT {CASE NO. 2024 - 029857}

1. We act on behalf of Animal Law Reform South Africa NPC (“our client”).

2. e refer to the above matter which is under cage management before your Lordship. The
matter has been set down for hearing as.a special mation from 22 to 24 October 2024.

Partrers in office at Cape Town: Office Masaoing Pardner; & Hemasrce Partners: RB afrka C Alesander AR allie TE Ball AE Bennatt AR Eowley
5] Chong #M Lobman #4 Crosiand R Cruywagen HH de Villiers 5T Dias BEC Digkinsen Hl du Preez LF Egypt AE Estechuizen OH Geldenfuys MM Sbson
PM Holloway 20 Hulton KT Inglls ME Tarvis 5 Joesta LA katn A Keysar KE Kliner LC Lambréchts CS Meyer A MBlango LE Mostarl & Muir P Neidoo
C Nathling PO Hgweeny & Octaber CH Fenaar K #ew G Richirds Smith H Sameadign J Smit WY Tembedza PZ vands SE van der Mewlen & van Tonder

T Villoen DM Vigagls AWR Westaood

Senior Perener: ICEis Managing Partnme: 51 Hutton  Parnerms BW Atraham  RE Afiira. C Alevander AKAe NG Al TP Ball' DG Baymen
AE Benpett AP Bhalr € 8lom AR Bowiey ¥ Dux VCampos RICarfen T Cassim 53 Chong ME Ciasscens Kb Cofier KM Colman KE Caster X Couzya
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P Mhaslall § Hoodley L Moolman LE Mostert WM Moustiovich M Kpdsigese. & Muir & Hurghy D Ksidoo P Naidoo D Nehabeleng DP Nolweni C Rithifng
M sbaumaln AR Nyaidenba MB Naimandd A Otteber | Odendz3t J Palge . AS Peay 5 Palel R Pather GX Penfold SE phajane MN Phala ™ Phillppides

-BA Phillips W Fhiflips OH Plersar 8P Pocl DI Refforty T Aamfetitan 37 Rapsor K Rew G Richards<Smith SA Ritehie ) Robetts Y Sobbertse § Buie
G Sader H Samsodien D& Serumula KE Shepherd ZK Shheks W Singh N Singh-Nogueire: P Singh S Sithole } Smiit. MP Spalding MW Stracuti 12 Swaina g Y
Z Swanepoel WY Tembedzz A Theker T Theessan T Theldse CTheoduslow T Theunissen RTikavani G Truter PZ Yands 5E van der Meolen 12 van

der Paet M5 van ger Walt ©% vonmall Lusn forder M van ewesn. JE Yeemdn M Ventar B Versfeld MG

O \Rsagie EME Warmipgton J Watssn AWR Westwood RE Wilsen KD #almarass

LR

Yersfeld: TA Vessfeltl {vertue T Viljoen

&
w0 TN



WEBBER WENTZEL

b atianze with » Linklaters Fapge 2
age

3. On 30 July 2024, we duly served on the parties to the proceedings our client's application
in terms of Rule 164 for leave fo be admittéd as amifcus curiae in this matter. Priar consent
was oblained from the applicants and the first respondent in the main application. The
second 1o fifth respondents.did not regpand to our raquest for consent.

4. It was agreed with the consenting parties that our client's heads of argument would be filed
before 8 September 2024 o avoid any disturbance to the hearing date.

5. We understand that on z August 2024, the tegsl representatives of the first to third
respondents requested that a furlher case. management mee’ung be convened for the
getting of revised ﬂmelmes for the. ﬁEing of answering papers in the main appiication.

6.  We humibly request your Lordship- tq permit our counsel to attend the proposed case
management in arder 1o obtain dire¢tives in respect of the future conduct of our client's
amicus application, This letter has been gent to the legal representatives of the parties to
the proceedings.

7. Ourclient's amicus application has been uploaded to Court Online.and is currently pending
approval by the Registrar,

8.  Wetrust that the above is in order. Wa await vour further directive with regard to our clients’
amicus application.

Yours faithfully

—Fmg

WEBBER WENTZEL
Odetle Geldenhuys:

Partner

Diract tel- +27 21 431 7280 o
Emait: odeftegeldenhuvs@webberwentzel com
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Date: 14 August 2024
TO: The State Attorney DiMolepo@@justice. aov.za
Atlomeys for the First, Sectnd-and Third
Respondenis per Ms L Molepo

COPY TO: Dawson Edwards & Associates
Altorneys for the Fourlh and Fifth
Respondents per Mr M Diemont

COPY TO: Webber Wentzel

Atlemeys for the amicus curiaa per
Ms O Geldenhuys / Mr J Venter

D;mnmf£IL§@m&bbemwmgim
Lauren JimmsSwebbenyentzel.com
FROM: BIODIVERSITY LAW CENTRE katei@bicdiversityiaw.org
@biodiversitylaw,
Total 2 Ourraf: BLC/Penguins2
pages; Your ref: 112212024252
Dear Ms Molepo

RE: BIRDLIFE SOUTH AFRICA & OTHERS / MINISTER OF FDRESTRY, FISHERIES AND
THE ENVIRONMENT & OTHERS (Case Number: 2024029857} | AMENDED TIMETABLE

1. We refer to the Directive of the Honeourzble Deputy Judge President dated 10 June 2024
{the Directive} and subseguent engagements between the parties regarding the filing of
your clients’ answering affidavit, including your letter @ddressed to the Honourable Deputy
Judge President dated 2 August 2024 and our further correspondence dated 5 August
2024,

2. Asrecorded in our correspondance:

HRECTORS ‘bodivers ﬁyiaw org:

Kate Handley iExecutive) 184 Ascol Road, Kenllwesth 7708
Cormae Cufiinas veerw, bladiversitylew org
Algxandsr Paterson

tzn Littie Blvdiversiy Law Centre NPC
Micola Loser Reg Ho. 202163734108
Hanfianbla Mogngi NPD No, 264 246 NPC
Gregory Martindady ' FBO Mo, 930072882
Rivisha Mahata} Law Clinic registerad with the Legal Pracies Councll
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2.1,

2.2

2.3,

. LAW CENTRE

The Dirsctive reguired that your clierits defiver their enswering affidavit by no later
than 28 July 2024. This date was determined with the agreement of your legal team.
However, your clients faited to deliver their answering affidavit by this deadline,

Rather, and in anticipation ¢f thie deadline, your clients' senior counsel engaged
with the parties’ legal teems to seek a filing extension. on 15 July 2024. At the all-
parties meeting, subsegquently convened on 17 July 2024, your legal team undertook
that yaur clients’ answering affidavil would be provided by no later than § August
2024. This was confirmed by yourself in your correspondence to the Depuly Judge
President deted 18 July 2024,

Notwithstanding. such undertaking, your clients agsin expressed their intenfion not
to meet the. deadiine. for filing of their answering affidavit when eddressing its
correspondence dated 2 August 2024 1o the Deputy Judge President. We note that
such correspandence provided no indicatlon of & deadiine for delivery.

On each of these occasions, your clients have indicated that the volume of the papers has
warranied delay. We refer to our response to this compiaint in our letter of 4 August 2024
to avoid repetition here.

. However, from engagements between repressntatives of your clients and both ourseives

and our clients, we now undersiand thal an affidavit has been prepared.

4.1,

4.2,

As noted in our letter dated 5 August 2024, during the course of the week of 29 July
2024, engagements between ourselves.and your clients’ legal team suggested that
your clients’ answering affidavit was in prograss — if not already drafted.

Further, we are instructed that 'd:'uri_ng énga_geménts between our respective clients
during the week of § August 2024 (which wae unrelated to the present litigation),
some indication was provided that your ciients’ affidavit had in fact been:prepared.

in the circumstances, we request that you urgently indicate when your clients answering
affidavit will be fited.

Please riote that we intend to fumish the DJP with & copy of all corespondence batween
the parties so that he is apprised of developmeéntsin this matter,

Yours sincerely,

BIODIVERSITY LAW CENTRE NPC
Per Nina Braude

5
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OFFICE OF THE DEPUTY JUDGE PRESIDENT A P LEDWABA

HiGH GOURT OF SOUTH AFRICA, GAUTENG PROVINCIAL DIVISION, PRETORIA

Gauteng High Court Building, Gnr. Madiba {Vermeulen}.& Paul Kruger Str, Room 7.15, Seventh Floor

Tel. {012) 315 - 7671 - E-maik Arﬂieﬂﬂpudt@_iud_ic?ary.arg,za

2 September 2024

TO: BIODIVERSITY LAW CENTRE

Tel: {079} 248 5663

Email: kate@biodiversitylaw.org / nina@btodiversitylaw.co.za
Our Ref: 029857/2024/DJP LEDWABA/AN

TO: THE STATE ATTORNEY

Tek: (012} 309 - 1630

Email: DiMolepo@justice.gov.za .

Your Ref:  1122/2024/252

Our Ref: 029857/2024/DJP LEDWABA/AN

TO: DAWSON EDWARDS & ASSOCIATES

Email: Marius.Diemont@dawsons.co.za / chariotte@dawsons.co.za
OurRef:  020857/2024/DJP LEDWABA/AN

Dear Madam/Sir

RE: BIRDLIFE SOUTH AFRICA & OTHERS / MINISTER OF FORESTRY, FISHERIES
AND THE ENVIRONMENT & OTHERS
CASE NO.: 020857/2024

1. The above matter as well as the case-management meeting on 6 June 2024

refer.



The matter is hereby set down as a special mofion on
22 to 24 OCTOBER 2024. You are directed to flle and upload unto Caselines
and send via email (AnNieuwoud(@iudicia: y.org.za) to my office a notice of set

down with a copy of this lefter attached to it within en) days after receipt
hereof, failing which the ajlocated date(s) of hearing will lapse and the date may

be allocated to other litigants who applied for a special motion date.

You are directed fo serve and file by uploading unto CaséLines as follows:

3% Industry Respondents answering affidavit by no later than
23 AUGUST 2024

3.2  Applicant's replying affidavit by no later than 13 SEPTEMBER 2024.

3.3 Amicus curiae heads of argument by no later than
20 SEPTEMBER 2024.

3.4 Applicant’s heads of argument by no later than 23 SEPTEMBER 2024.

3.5 Indusiry Respondent's heads of argument by no later than
30 SEPTEMBER 2024.

The parties should file and upload unto CaseLines and send via -email
(AnNieuwoudtZijudiciary.oriza) fo my office a Joint Practice Nots,
Chronology of events and Joint list of authorities by no later than
4 OCTOBER 2024 containing the following:

» Names of the pariies aﬁd the case numbér

» Names and telephone numbers of all counsel in the Motion

¢ Nature of the Motion

» lIssuesto .be-detennihad;in the application

+ Relief sought af the heaiing by the party cn whose behalf counsel is
appearing R

» An estimate of the probable duration of the application



o Number of pages in the appiication and whether or not all papers need
to be read and if not, which portion rieed not be read

5. Should it, for any reason(s), transpire that this matter wiill not proceed on the
allocated date/s, you are directed to inform the. office of the Deputy Judge
President via email to AnNieuwoudt@@iudiciary.ori.za immediately.

8. None avaitability of counsel repre&enftmg any of the pariies shall simply not be
allowed as a. reason for the matter not to proceed on the date of hearing
arranged with my-office.

7. Should the above directive not be complied with, the matter may not be
allocated to a Judge and the allocated date{s) will be utilized for other
deserving cases.

Regards

ey

ELECTRONICALLY GENERATED {NQT.SiGNED) . |

A LEDWABA

PEPUTY JUDGE PRESIDENT -

NORTH GAUTENG HIGH COCURT

CASE NUMBER 025857/2024 S e
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Cffice of the State “ttorney
_ Pretoria

SALU Busiding
19" Floor
316 Thabo Sehume Strest:

Tel:  (Switchboard): (012) 309 1500
TDirect Une): (012) 309 1569

(Secretary): (012) 3091622
Fax/Faks: {086) 644 7766
Dace¥: 298
o o 21 Augus} 2024
Enquires: Ms. D Malepo . My Ref: 1122/2024/252
Email: mmmggg@ | Your Ref: CASE NO: 2024+029857 |

Jos, Venter@webbememzahmm Nkoslraml I!lxema awebbenuenglm
Dinendri,Pillavie erwentzel.com ; MV@WEMEHHEI com;
E@ltﬂ.EIDMiEISZMMQEQ; m@mmmm
officedischabartpotgiecter.co7a ; vieterh@niepaberattomes.co.2a ;
renee@@nieberattomeys.co.za ; camline@nienaberattorneys,co.za ;
reinhardt@schabortpotgieter.co.za

Dear All,. URGENT

RE: BIRDLIFE SOUTH

1 At the request of our dient, the Minister of Forestry, Fisheries and the
Environment, Dr Dlon George, we ask that you bring this letter to the

attention of your clients for their urgent attention.

Access ta Justice for A ! -'Alwavsquutamvmfamnna number
VA <



2. We refer to prior engagement arvd smail cormespondence wherein we
establishment of a Working Group comprising the representatives of the
relevant parties and affected stakeho)ders in order to resolve the Rtigation,
of the Werking Group. We have received no response from the applicants,
fourth and fifth respondents.

3. The Minister hereby requests a meeting with the parties invoived (Birdlife
SA, SANCCOB and. SA Pelagic Fishing. Industry), without legal
representatives, to discuss the fitigation and to- try and find common
ground with. a view to settling the matter. The Minister Is strongly of the
view that the Iitigation s capable of setflement and that it should settle,
given the different interests and rights of the parties and stakeholders
involved. Protracted litigation will not serve the interests of any of the
parties given that it is not unilkely thak the litigation couid continue for a
number of years at great cost to all invgived.

4. Could your respective clients kindly respond urgently if they are wiiling to
meet so that logistical - arrangements can be made for the meeting
induding the date, place ard time. The Minister proposes that the meeting
should take place without delay and. within the course of next week, if
possible,

5. We await your urgent responseby close of business on 23 August 2023,

<7:T‘ours faithfully, -
1‘ ""(@ “\OLEPQ 3
‘\ /'l A . Co T, e
For: STATE-ATTORNEY {PRETORIA)
. . . N P 2
Access to Justica for All e Always quote my reference number

*
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MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS
TO: The State Attorney
Attorneys for the First, Second and Third Respondents
Per: Ms D Molepo
Email: DIM

AND TG: Biodiversity Law Centre:
Attorneys for the First and Second Applicanis
Per: Kate Handiey / -Niné Erall';je
Email; kate@bipdiversitviaw org
COPYTC: Webber Wentzel
Attorneys for the Aricus Clrise
Per: Ms C Ge’idendyg i Mr 1 Venter
Emait: Odette, Geldenhuys@webbe;

los.Venter@webberwentzel.com

Dear Ms Molepo

Birdlife South Africa and others // Minister of Forestry, Fisheries and the
Environment (Case Number: 2024-028857)

1. ‘We are instructed by our glients, the fourth and fifth respondants {the industry
raspondents} to reply o your letter dated 2% August 2024, requisting a meeting with the
Minister, “without legal representatives, to discuss the. litigation: and to try and find

common ground with a viaw to settling the matter”.

N Hony”, ZW,mdBSI.rneL Oaadens, Cape Town, 3107 | PO Bax 12425, Wil Siroa Caps Yown 8210
T.+21426 345 | maﬁmmuawmﬁmm e iweans 00 70

Peier Anthany Eriwards BA LB LM (5 TAX - Diractar| t GGram Chlt BA LLEH.LM Dheﬂns § Allsisd rﬂwmrg .Pme LM - Ofrector | Nicholes Btz B.50c.Sc LLE iLM-« Drecior
Maris Dhimigit BA LA LM {Mizie Lavy) - Sanior Consufta
P Daweoa & Assodidles Incarporaled Rey No. S7i15847124 T~
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MARITIME COMRMERCIAL & ENVIRONMENTAL ATTORNEYS -

2, The industry respondents remain commit to fully co-eperating and participating in any
settlement negotistions with a view to finding common ground but have a number of

concerns which need to be addresssd prior to any such meeting.

3. Firet, Is that no settlement proposat has béen put forward for consideration by the

industry respondents.

4, Second, is that the meeting is fo take place without (sgal representatives. This is

problematic as praper consideration of eny proposals will raquire "l'agal advice.

5. Third, the Minigter has met with representatives of the appiicant and stso had WhatsApp
exchanges with representatives of the epplicant. As we have pointed out before, this
interaction with the Minister and his offic is highly irregular without the invoivement and
participation of the industry respondania;:._ﬁor this reason, we requast that the Minister

will afford the industry respondents ths same op-port'unity for an in-peraon engagsment

Yours sincerely,

Marlus Diemont
Senior Consuttant

Dawson Edwards and Associates

e pr 2 Varcle Slmz: Galﬂam Cape Town. ¥ ]?U B 12425, il S‘Llaa‘l GaaeTm 6510
T. 21426 43301 F- 27 86 54 470 | nfo@diinens 0323 | prne dawispns 0,24

Petar Arthony Edwaids BA LU tLH DIP TAX -~ Disector | Geanl Clark BA LLB LEM -~ Direety | Alistal Dosinlng B Proc LLM - Dlfectas | Nichiolis Sriz B.See.Sci LLB LLM - Director
Martus Comon? £4 LLB LLM (Merie Law) - Senior Cotmtiant
¥ Dawnon 8 Assotlates Inodrporatid Reg No. BTIIABATR2Y 250 ﬂ
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Date: 23 August 2024
TO: The State Attorney DiMolepo@iustice.gov.za
Attorneys for the First, Second and  Third
‘Respondents peris D Molepo
COPY TO.  Dawson Edwards & Associates . Merius. DiemontiQdawsons.co.za
Aftomeys for the Fourth and Fifth . chafjotte@dawsons g za
Respondents per Mr M Diemont
COPY TO.  Webber Wentze! Quete, Geldmhyys@ebbenwentze! com
Attorneys for the amicus curiag per Jos Venter@webberwenteel.com

s O Geidenhuys / Mr J Venter Nkosinath | Thema(webbewentzelcom

Dinendn Pillay(Pwebberwentzel com

iR b A AT TR s et R

_La'urenJimmyﬁﬁi_&fehbénﬁent#gi.oom

FROM: BIODIVERSITY LAW CENTRE kate@hiodiversitylaw.org

-nina@biodiversitylaw.org
Total 2 Our ref, BLG/Penguins2
Pages. Your raf 112202024/252
Dear Ms Malepo

RE: BiRDLIFE SOUTH AFRICA & OTHERS/ MINISTER OF FORESTRY, FISHERIES AND
THE ENVIRONMENT & OTHERS (Case Nwnber: 2024-029857) | RESPONSE TO URGENT
CORRESPONDENCE

1 We refer b your comespondence marked "urgent” and dated 21 August 2024,

2 We are surprised by your suggestion that no respense was received from our clients or
the fourth and fifih respondents (Industry parties} to the correspondence n which you
proposed the establishment of a Working Group. That & not comect We draw your
attention b the correspondence sent an behalf our clients as well as the Industry parties
m 2 August 2024, prior © the delivery -of your letter, as weli as our e-mail query

DIRECIORS biod fv e itylawr. org
Kala Randlsy (Exedativa) 1ah Seol Rood  Kentlworth 7705
Corrnac CUbinar: wwver blod {vers lbyles amg
Alexznder Materacs

lary Litthe Siodivarsity Law Cemre MNAC
#Hiole Loaer Reqy Mo, 2021644 M 18
Monhlannla Mrgeg AP Mo, 204 248 NFO
Greguty Marlindatke B POO Mo BaDOT2BOZ
Rivashre Mahais Lay (e registared with ihe Legal Preclice Councit
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yourself, sertt yesterday, asking whether this énrte’spondenca had been broughtip the
‘atbention of your cliants.

3. Qurclients are amenable to engaging with the Minister and the Industry parties to explore
a resolution which gives meaningful effétt In the recommendation of tha international
expert panel regarding defineation of island closures using 2 specific trade-off mechanism
{the island closure iesue). However, no concrete proposal has besn mogled for
discugsion, let alone any which immediately addresses the island. &losure
issue. Accordingly, i would be helpfu! to receive clarity, in advanceé of the. propesed
meeting, regarding what the Minister proposes to discuss.

4. Furthermiore, our clients’ instructions are that they would be meore comfartable meeting in

the presence of their legal team,

5. Any.paricipation by our clients in the Minister's proposed engagement with the parlies is
done without prejudice {o our clients’ rights. in relation to the-pending litigation, which our
clients wik persis{ with unises and until a regolution, which. meaningfully addresses the
island ¢losure issue, is achieved.

Yours sincerely,

BIODIVERSITY LAW CENTRE NPC
Per Nina Brauda
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28 August 2024
TO: The Honourable Deputy Judge Piasident, A Ledwaba
High Court of 8outh Aftica, Gauteng Division
ATT: Ms Avela Mbelani / Ms Anna-Marie Niewrwoudt Mbelani@iudiciary. org.za

AnNieuwoudt@ijudiciary.org.za

COPY  The State Atfornay. DiMolepo@iustice.qov.za

TO: Attorneys for thé First, Second and Third
Respondents per Ms.D Molepo

COPY Dawson Edwards & Associates

TO: Attorneys for the Fourth and Fifth
Respondents perMr M Diemont

COPY Webber Wentzei

Attorneys-for the amicus curiae par
Ms O Geldanhuys /My J Venter

FROM:; BICDIVERSITY LAW CENTRE
Attorneys for the First and S8econd Applicants

Total 3 Our Ref, BLG/Penguine2

pages: Your Ref: Case No: 2024-029857
Dear Honourable Judge Ledwaba

RE: BIRDLIFE SOUTH AFRICA. & OTHERS / MINISTER OF FORESTRY, FISHERIES AND
THE ENVIRONMENT & OTHERS (Case Number: 2024—029857} | AMENDED TIMELINE

DIRECTORS eisdiversiylaw,org
Kate Handléy (Executivé) 184 Ascor Reed, Kepnitworth 7708
Lormac Calllnan www blodiversilviaw.org
Hicole Loser

lan Little Blodiversiy Law Céntre NPC
Alexander Palersoh ’ Reg No. 202 463134408
‘Nonhiarhia Mnengi NFO Ho. 264 246 NP
Gregery Martindale FBO Mo, BAOOT2852
Rivasha Mabara] KR Law Clinic regigféred with the Legal Piadice Cauncil
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1. We refer o the secand case management mesting presided over by your Lordship on
Monday. 15 August 2024 during which_yqu determiried a revised timeline {Amended
Timeline}. We write to you requesting confirmation of the Amended Timeline, in the form
of a direclive to be circulated to all partles.

2. The Amended Timeline requires: .

2.1. the fourth and fifih respondents {Industry Respondents) to file their answering
affidavit by Friday 23 August 2024;

2.2. the epplicants o file their replying affidavit by 3 September 2024;

2.2. the amicus cuniae to file &s heads of argumént by 13 September 2024,

2.4 the applicants to file their heads of argument by 23 September 2024;

2.5. the Industry Responderits to file their heads of argument by 30 September 2024

2.8. the paries to file a juint chronology, practice note and autharities by 4 Octaber 2024;
and

2.7. the hearing to proceed on 22 {0 24 Oclober 2024,

3. QOn 23 August 2024, the Industry Respondents duly filed their answering affidavit which
runs to over 100 pages without annexures and is accompanied by a detailed, 82-page
expert affidavit. The first to third respondents (State Respondents) have not filed any
answering affidavil/s.

4. The applicants have conducted a preliminary review of the {ndustry Respondents’
answering affidavit. It is immediately apparent that digesting and replying ta the Indusiry
Respondents' evidence, and particuiarly that of their expert witness, will be a tedious and
time-consuming exercise. in addition, it appears thal it may be necessary for the appficants
to engege their cum experts {some of whom are oulside South Afica and/or engaged in
field work) to provide a propar repiy.

5. While we had committed at the meeting befare your Lordship o file the epplicarits' replying
affidavit by 3 September 2024, it is not possible to reply fo the Industry Respondents’
answering affidavit and expent evidence by then. indeed, in the light of tha Industry
Respondents’ evidence, the applicants wpu‘id be prejudiced were they required io do so.

g. Inthe c:rcurnstances we s.eek ynurznduigence to afford the applicants until 13 Seplember.
2024 1o file their answe affidavit, We have engaged with the amicus curiae, who were
to fite thelr haads of argument by that deie, and.they have. agreed - subject to your
Lordship's confirmation ~:to fle their Heads of Argumerit on 20 Sebtember 2024, Were
your Lomdship to allow that, the remainder.of tte Amended Timéline would be able to
proceed undisturbed, thereby preserving the opportunity for the court fo read into the
matter.
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7. We submit that the induig;enua-sougﬂt: i's,"a'lp:ia_'up_'r'i'a't_e, I;éaring in mind the complexity of the
matter and that the Industry Respandents had five manths from receiving the application

and aimost two months fram Jecelving the applicants’ sipplementary foundinhg affidavit to-

file their answer. We also submit that no maierial prejudice will result to the respondents
by receiving the applicarits! replymg aﬂidavd on. 13 September 2024, as they wilt have until
30 September to digest the applicants’ feply for purposes of their heads of argument,

8. Accordingly, we requast that your L&gﬂship cqnﬁr:ms_ the following timeline in & writlen
directive (of which only-paragraphs 8.2 and 8.3 are a variation of iha Amended Timsiine):

8.1. Industry Respondents' answering affidavit -- 23 Augusat 2024;

8.2. applicants’ replving affidavit - 13 Septembar 2024:

8.23. amicus cunae heads of argument - 20 September 2024;

8.4, applicants’ heads of argument - 23 Saptember 2024;

8.5, Industry Respondents’ heads of argumenl — 30 Septembar 2024, .
8.6, joint practice note, chronology and authoribes — 4 Oclober 2024; and

8.7. directions applicable to the first to third respondents should they wish to file further
papers.

2. We remain indebted ta your Lordship for your consideration of our request.

Yours faithfully,

ST

BIODIVERSITY LAW CENTRE NP°C
PorNina Braude
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COPY TO:

MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS

A Ledwaba

Deputy judge-President

North Gauteng High Cournt

Emait: AnNieuwoudt@®{udiciary.org za

Biodiversity Law Centre.

Attorneys for the First and Second Applicants
Per; Kate:Handley/ Nina Braude

Email: kaxe@bl de,erszwla.,__mg

The State Attornay

Attorneys for the First, Second and Third Respondenis’
Per: Ms D Molepo

Email: DiMolepo@justice.gov.za

Webber Wentzel o

Attornays for the .Amicus Curiae

Par: Ms O Geldenuys /. MriVYanter .

Emaili Odetts. Cjﬂd&ahrw_si_weﬂmmzel com
Jos,Venter@webberwantzeLcom

LN

Dear Hon Judge Ledwaha
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Birdlife South Africa and othera // Minister of Foraestry, Fisheries snd the
Environment (Case Number: 2024-022857)

1. We sct on theinstructions of the fouith.and fitth reepondents (ths industry respondents).

2. Interms of the secend case management mesting hetd on Monday 19 August 2024, the

directive issued required that tha ;fo"t.:l'rt'h and fifth respondent would heve received the

applicants’ replying affidavit on 3 Saptamber, and-would have had a proper opportunity

{between 3 September and 30 Septamber) to consider their repty to our evidence and to

prepare heeds of argument far the ﬁiurth'é\hd fifth reepondant before filing its heads of

argument ton 30 September2024:.

3. On Wednesday 28 August 2024, the legal representatives for the applicant addrazsed

correspondence to the partias: r_eques_t'ing_ an adjustment to the timstabte to allow more

time for-the applicant 1o fite its replying affidavit, in terms of which it woutd now fila its

“De Hmp 2 \rrlenda anwl Gantm. Tope. Tum BO01 | PO Bax 12425, KD Sinel cape Tmun ww

T 27405 4040 £ K 417 86 544670 | ol pSaipsbie.eo ¥ | snws dauenns cazp

Pexgr Arthany Edwards BA LLE LI DIP 1A - Direstor | Granl Clark 6 1 LB LLW~ Difactz? | Alidl Diwoing E.Pioe LLM - Dlector { Michatis Rrity A.Soc 8¢5 LLE 1M~ Bireclor

Mariuz Diememt BA LLE 1 LM {Masineg Law)— Sentsr ComsuRant
P Diawaan 3 Aduicntel ncotporsied Reg Ho. ITHSSI7H
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heads of argument on 20 Septeiml:n.elr_ 2024 {previously 3 September 2024). This was
-agreed.to by the amjicus éuriaa. Th‘é cla:ta for the hearing would remain the same, being
2024 October 2024 {the new proposal).. -

4. We rofer to the amended directive issued today, Monday 2 September 2024 {the
emended directive) which requires the follawing:

a. Industry respondents {fourth and fifth respondents] answering affidavit - 23

AUgust 2024;
b. Applicents repiying sffidavit ~ 13 September 2024 {previously 3 September
c. Amicus curigs heads of argument-20 September 2024 {praviously 13 Septempar
2024);

d. Applicants’ heads of orgument = 23 September 2024;
e. Industry respondents’ heeds of éfgument-—.ao' September 2024;
f. loint practice note, chronulogy and author;hes 4 Qctober 2024,

8. On 28 Wednesday 2024 wea addreasad nurreepondenca 10 the applicants’ fegal
representatives pointing out that in terms of the apalicant’s new proposal, the fourth and
fitth respondents would now be left with very littletima to congider the replying affidavit
of the applicant and to prepare heads of argument for the fourtt and fifth respondent.

6. In'terms of the new proposal, (and as recorded in the amended directive issued today)
the fourth and fifth respundents would now only see the replying affidavit 2 fuil ten days
later than in terms of the. prewoua dlrectwe, bemg 13 September. Given how extensive
the answering affidavit of the fourth and fifth respundent is, we can fairly aseume that the
replying atfidavit of the apphcantmll be equally c-orn_plsx and extensive.

7. Consequently, we requested that the applicant agrae to the fourth and fifth respondent
being abie o file its heads of érg_ﬁrﬁ'e'nt ﬁh 3 October {and not 23 Ssptember 2024) 10
provide proper time for the fourth and fifth respondent to consider the applicents*
replying affidavit and heads of argﬁrﬁ'éht before fiting tha heads of argument on hehalf of
the fourth and fifth respondent, with the jcint practice note to be fited in on 4 October

8. On28 August 2024, the applicants’ lagal representatives agreed to our request for the

timeteble to be adjusted so thatthe mmmﬂmemnmmmuanmmm

"D Haop' H \i'r]ande STML Gardbns. CapeTwm W@l ! PO Bex 12425, Wil Sﬂnt C!peTWh 8030
T: +3742 ‘mir 7 6 544 478 | i Sduwecne.co.za |y et o 2

Penr Artheny Edwds BA LLB LLM DIP TAX - Dlrector | Grant Clark BALLB LM Lrackii | ABstair Downing B.Proc LW - Dlrector § Nichoins Btz .50z 5 LLB ELM - Diteclor
Marus Cleman B4 LB LLM (¥alne Laer) - Jerlor Comultan)
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MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS

be filed on 3 Detober 2024 {and not 30 September 2024). See the atteched email
confimnation, marked as-annexure “A”,

9. We accordingly requastthat the amended timetable issued today (2 September 2024) be
ravised to [nco-rpérate this _al"réng'é.n"iént. a3 agreed betwean the parties, that the heads
of argument for the industry respondents be filed on 3 Gciohar 2024 with all other dates

to remain the sama.

Yours sincerely,

Marius Diemont
Senior Consultent

Dawson Edwards and Associstes

2 Septermnber 2024 . .

“De Haag, 3 Urands Srael, Gardans, Cape Tover, BOUY | PQ ex 12425, Ml Siree, Capo Tows 8910
T 421426 4303 F: 427 86 544 470 | fuGievanns o2 v dowonns coza
Peler Amhony Edwards BA LLE | EM DIP TAX - Director } Grant Cimk BA LLE LLM - Directar | Afislair Dnimhg 8 Przc LLM - Blreete: | Nicholaa Briz 8 S0, $ed LLB 1M - Dimeior

Marts Dienar Dy LLB LLM (Marine Law}~ Senfor Gonsuiant
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From: Kate Handley <kate@biodivarsitylave.org>

Serit; Wednesday, 28 August 2024 15:38

To: Marius Diemont <mariys.diemont@ dawsons.ce.z5>; Nina Braude <nina@biodiversitylaw.org>
Cc: DiMalepo @justice.gov.za; Odette Geldenhuys «Qdette.Geldenhuys@webtierwentzel.coms>; Jos
Venter <jos.venier@webberwentzel.com>; Nkosinathi Themia

«Nkosinathi. Thema@webberwentzel.com>; Direndri Pillay <Dinendr). Pillay@webberwentzel.com>
Subject: RE: Birdlife South Africa and Others // The Minister of Farestry, Fisheries and Enviranment
and Others {Case No: 2024-029857)

Dear Marius
We have looked at the timetine and agrea that your team may file-heads of argument.on 3

October 2024, with the-jaint practice note to.be filed on 4 October 2024, Kindly address
correspondsnce to this effect to the DIP.

Regards,
Kate
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Polagie Fish {Anchovy} Panmt Conditivns - Ven ian 2
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Pelagle Fish {Anchovy) Permit Conditfons ~ Vargion 2 15 J;muary 2024 — 31 December 2024

1.3

1.4

1.5

22

i e s e

{0} The Gc:nservation Measures and Rasoiutions for the Commiss&:n for the-
Congervation of Antarctic Marine Living Resources {CCAMLR).

For the 2024 (15 January 2024 to 31 December 2024) and subsequent fishing.
seasons, permils / permits in 1hls ﬂ:,hery shall be issued subject to the further
provisions of the —

(a) General Policy on the Ailocatlon of Long Term Commercial Fishing
Rights and the Management of Commercizal Fisheries:

(b)  Small Pelagics Fishery-Policy; and .

(c}  Small Pelagics Fishery Manual (to be developed).

The Directors: Offshore and High. Seas Fisheries Management and Inshore
Fisheries Managernent shall be enﬁtIed to amend these permit conditions.

Any reference to the nght Holder in these perm1t conditions inciudes the entity
or person in whose name the commercial fishing right was aliocated (“the Permit
Holder”), its employees {whether permanent, full-time or parf-time), its
contractors, agents or advisers.and the skipper of the vessel,

VALIDITY OF PERMIT

This permit shalt be valid for the: penod andicated in Sechon A the permit {“the:
Permit"), )

This permit shail automatif:ally 'exp‘fré“énﬂ I:TE- mvahd should:

(a) the right be cancelied or revoked in tesms of Section 28 of the MLRA,
(b) the gquantum allocated to the. Permlt Holder is caught;

{t) the fishing season is terminateaor ends; and

{d} the permit be revoked, cance!led or suspended in terms of seclion 28 of

the MLRA.
(8} Inthese cases the ongma! parrmi sha!i be retumad to the: Department
(Attn: Qayiso Mketsu "Johan De Goedef)

FISHING AREAS

No person shall use any purse-seiie nm fcaP qui s11g or any other purpose in the
following areas;

(i} in Walker Bay tandwards of imaginary lines drawn from:

a) “VYoorsteklip” on the Plaat (34“ 31.1°8 19° 22.3' E} to the beacon.
marked Mt at- Mudge Point (34° 24.0' S 19° 07.3' E), neer
Hawston; and

b) The tighthouse on the southem breakwater in the fishing harbour
.of Gansbaai {34° 35.0' S 19° 20.7 E) and a beacon marked M1 at
Mudge Paint, during the period 1 December to 31 January.,

(i  tandward from a straight line joining
a;  Cape Vacca (34° 20.3' S 21° 55.0'E) and the lighthouse at Cape
St Blaize (34> 1:1-.27:5_-22-" 09.'E); and
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8.1

6.2

B.3

6.4

6.5

B.6

8.7

6.8

6.9

Pelaglc Fish {Anchovy) Permit Condfilons — Versivn & 19 danuary 2024 - 31 Decembar 2034

No fish except Anchovy, red eye (iimited fo approved industry upper catch limit}
or lanternfish and lightfish {fimited (o mdustry combined species approved limit}
shall be fargeted.

No pelagic fish shall be dumped or discarded into the sea or deliberately freed
from the net.

Alt linefish species or any other incidental caiches landed shall be forfeited to
the State and must be handed to the Fishery Control Officer/ Marine Resources
Monitor at the landing site upon fanding or when inspected.

By-catch of chub mackere! -and- horse : mackerel (maasbanker) shouid be
managed as per the atached by-catch. management plan {Annexure B).

A Pemit Holder who reaches lhelr apportmned catch allocation shail

immediately cease any furth&r Iandmg af 1hat speczes agaanst that Permit.

Should the Permit Hoider fad toa re zo the above conditions, the Department
may {with respect to paragraphs 9.1 and 9,2) confiscate the unauthorised gear.
The Department may implement tha | provisions of section 28 of the MLRA andfor
{egal proceeding in alt cases whgre the abuve corditions are believed to have
been breached, .

If the last set-of the season (for sither the normal season or the sub:=season, if
the latter is aliocated) leads to an over«catch tor a particular Permit Holder, that
landing must be split énd the excess amount of fish deducted from another
Permit Hoider's allocation, if that vessel Is in possession of an permit for more
than one Permit Holder and provided that the other Permit Holder's: aliocation
has not yet been filled. If the other Pammit Holder/s allocation has bsen fitled
then the over catch will be automatically deducted from the following season's

final allocalion for the Permit ﬂr'ider that has ow—:lr-rraz lmt

Should a vessel be in possesslv e} f\‘ 3 g :ma fo i sing!e Permit- Holder only,
and if the last set of the season {for wifl ®rih ronmal season of the sub-gseasgon,
if the latter is allocated) results in an over-catch for that Permit Holders
allocation, then that amount of fish will- automatically be deducted from the
following season's final aliocatson for that Permit Holder,

When deliberate ovar-catching of a Permit Hokler's allocation is suspected, the
Department may institufe Section 28 proceedings under the MLRA. or crimminal
proceedings against such a Permit Holder. Far example, if a skipper makes two
consecutive sets and the initial set-caught sufficient fish fo fill an Permit Hoider's
gllocation, then the last set will ba.considered to be a deliberate over-catch. That
over-catch will automatically. .be deducied from the following season's final
allocation for that Permit Holder, and in- addition possible proceedings under
Section 2B of the MLRA.

Sub-Season:
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8.3
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Defmltlon The “sub-seasor n.fers to the additjonal a!locahon and!or
allowance associated with the. allocation, after the fina! ailocation for the
year, with special reference made to the anchovy. directed fishery in the
small pelagic sectar.

VESSEL SPECIFICATIONS - -

The letter "P* must be dmplayed as stlpulated in tarms of regulation 78
promulgated under the MLRA, :

The Permit Holder shali niot use any fishing veses! unless #f bears the
registration letters and numbers assigned thereto by the Diraclor-General. Such
letters and numbers shail be displayed in- white on a black background or in
black on a white background o both bows in characters. not lessthan 15.cmin
helght 10 cm m br'eadth {ﬁgure "1 excepted) and 2 cm m thickness (width of

regulatlon 78 pmmulgatad under the MLRA

VESSEL MONITORING SYSTEM i-\-‘k’@} f

The Permit Holder shall engure "-‘Jat-it-e fist: m vessel is fitted with a
functioning vesse! monitoring & 8 S, _‘Vfws ,) w%'in.n Is approved by the
Department, - '

itis the responmbihty of the F’érnmt Hbtdeff li‘?e fr’mt Holder/ Vesse! Owner/:

‘Skipper to ensure that the VMS is fuliy operational and that the VMS continues
{o transmit to the Department ) Uparattons Raom pnor to sailing and
{hroughout whilst at sea. '

the Dperations Room on tejef.a Qne numbers 021 Atk 30?6 or 021 - 402
3077, prior to saifing. Shoulo “w :-vwer supply be irrupted or the equipment
become non-functional (for wheiaesy = '\‘;mwr‘“z w4 Ha problem persists, the
vessel shall return to port Within“m-r f'»'.;U‘S 2 h& g informed of the problem.

Vegssis fitted with Inmarsat C VMS unlts wishing to switch their units off
whiist alongside in port, shall onty do: .80 a minirmurm of six hours after berthing,
and the units shall be switched on a minimum of six: hours prior to their
estimated time of departure from port. Should the power supply be interrupted
or the equipment become non-functional (for whatever reason), and the: -
problem persists, the vessel shall retum o .port within twenty-four hours. of
being informed of the problem, uniess sgecial amangsments have beern made
w:th the Department 8 Dperatians’ Room to allow the vesse! to continue

{a) 3- houry reporting of the vawal's posutions faxed{o 021 -4256497;
(b) Notice of estimated time of arvival; -

(c) Notice of port arrival;

(d) Inspection of the catch by a Fsshery Conimi OfficerMonitor; and
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8.5

8.6

8.7

9.2

9.3

Y [ U S e F IR P

(e) A capy of ihe vessel track for iha voyage for venﬂcation purpose

The Depariment wili keep a record of the frequency of VM3 breakdowns in
order to  discourage repeated use/abuse of this special arrangements
dispensation.

Shouid the Permit Holder noi'adhere to the provisions of the above

implement Iega[ proceedirigs. -

In cases where VMS units are non-functional due to "technical” problems, and.
such Permit Holders, Vessal Owners/ Skippers wish to proceed to sea without
a VMS unit onboard, an “Applicatien for an permlt o undertake fishing without.
a VMS” form must be compisted.: :

Thig form, together with a letier from the Company undertaking the repairs
{which must include the fi ishing Wissel's name, area number and estimated time
that it will take to repair and re-install ithe unit), must be faxed to the
Department’s Customer Care Services, fax number 021- 402 336,

Only ance written permission has been received from the Department, may the
vessel proceed to sea. The VMS permit: perm:ssnon must be kept onboard the
vessel for the duration gf each trp:
permit. 0 il : o
For each fishing trip undertaken durirsg the permit validity period, the
Permit Holders/ Permits Hoiders, Vessel Ownerf Skipper of such vessels
shall notify the Department’ erations Raom on telephone numbers
021 — 402 3076 or 021 — 402 30’ :“wgmm‘s-aps VMSonsGdife.oov.za
that they are proceeding fo sea, and LR émvai back in port or
taunching site for the duration of the parmit

In cases of emergency, the Permft Hotder mus! obtaln writlen authorisation
before the fishing vessel enters or intends to enier into a Marine Protected
Area or any other area closed for fishing. The request must clearly set out the
nature of the emergency and motivate why the request sheuld ba granted.
Such request shall be sent +.° e-mail to VMSops VT cos@dffe.qov.za or
faxed to 021 - 425 8497,

LANDING OF FISH-

The Permit Holder shall ensure that all fish is discharged from the vessef in
accordance with the reasonable.instructions of the Fishery Contral  Officer/
Marine Resources Monilor.

Na Permit Holder shall dl'schargé fish until it has notified the Department as
stipulated above, Catches may only be discharged in the presence of & Fishery
Control Officer/ Marine Resources Manitot, Catches shali be discharged only at
tanding points approved by ihe Deparntment. The entire catch {(Including any by-
caich) must he discharged atone Iandmg point only.

Before the commencement of ofﬂoadmg of any.fish, the duly completed Pelagic
Catch Report (Skipper form), which must be accurataly filled in by the skipper,
must be handed to the Fishery C-onirol Officer/Marine Resources Monitor,
monitoring the offloading process..
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9.4 An accurate latitude, longilude (i.e. degrees, minutes, seconds and direction
e.9. 34°03'660 S; 018°20'262 E) and time at start of each set mads must be
recorded when the net enlers the water. This infermaticn shalt be recorded by
the Skipper on the Pelagic Catch Report NIL return required in the event that

no fish were caught.

9.5 The Pelagic Catch Report {skipper form} shall be completed fo provide an
estimatéd mass (in tons) per-species per haul, This ratic may be used as the
species composition of a caich, should the Fishery Controt Officer/ Marine
Resources Maritor not be abie fo identify apecies during normal sampling
procedures, due fo decomposed s*ate of f sh.

98 The fofal estimated mass Df the Pelag!c Catcl'l Report (skipper form} shouid
cotrespond within 10% accuracy of that of the Iotai mass as determzned by a
scaie and of the apphcab!e Iandmg :

87 Should a Permit Holder fail to adhers 40 the above requirements, the
Department may confiscate afl fish belng Ianded and may implement
proceedings under Sectlon 28 01' the MLRA - :

10. SUBMISSION QEINFORMATIDN

10.1 The Permit Holder must submij ig_jhe Depeinrnem

()  Notification (Parmit Hel def"ﬂnformatiurr Attention; Deputy Director:
Pelagic and High Seas Fisheries Management, Customer Services
Centre, Ground Floor, Foretrusi ‘Buitaing, ‘Martin Hammerschiag Way,
Foreshore, Cape Town of Privare Bag | X2, Vlaeberg, 8012} notification of
any change of conact details within 30 . days of such change by
completing the apphcatlon form avallabfe at the Customer Services
Centre;

{b} performance S‘lallshf“ es stapulated m {Jaragraph 17.

10.2 Catch Statistics .

{a) On completion of the offioai: . wit -y, the mass of all the applicable
species must be completed on the Landing Declaration, OM/EN 26/713,
and certified as comect by both the Permit Holder or a nominated
reprasentative of the Penmit Holder and the Fishery Control Officer/
Marine Resources Monitor, The name of the Permit Holder must be
reflected on the landing declaration.

(b} The TAC species caught shall be deducted from-the quanturn aliocated
to the Permit Holder. All fish must be weighed in the presence of the
skipper and/or a nominated representative of the Permit Holder and a
Fishery Contro} OfficerMarine Resources Monitor.

(¢) The Permit Holder shall provide weekly summaries of catches fo Mr
Johan de Goede (Flshenes Management ‘Marine Resource

-Pag'e-.‘-_l-‘l Qf 31 M



Pelsgic Flsh {Anchovy) Permit Condltlons ~ Vercean 4 15 January 2024 ~ 31 December 2424

{d) The Permit Holder shali conduct operations strictly in accordance with
the attached pilchard categorisation sechedule {Annexure A),
Recommendations for changes to that schedule should be forwarded to
Mr.de Goede

(e) Shoutd the Permit Holder fali to hmeously submit the above information
or submit falge or incomect information, the Department may-

(f) refuse to re-issue a permit under section 13 of the MLRA for the fofiowing
year unlil such-time as the required information has been receipted: or
praceed under section 28 of the MLRA

10.3°  Socio-Economic information

The Permit Holder must provide any other economic, socic economic or
financial information in the format as and when requested by the Departmert.

10.4  Should the Permit Holder fall to timaously submit the above information or
submit false or incorrect mfom’ratron the Department may-

(a}  refusa toissue a permil or an permit under Section 13 of the MLRA for
the following year unt;l such time as- the required information has been
recelpted; or -

{b) proceed under Section 2&3? the MLRA

L1 1-“1

11. RECORD KEEPING .. - {

11.1  The Permit Holder shall hold at rla reglstered place of business the original
permit issuad for the cument fishing season. The Permit Holder shali at all
times over the duration of the pefrmt have available a certified copy of this
permit on board each vesse! utzhsed to harvest Anchovy.

11.2 The Permit Holder shall keer the éecond copy of all !aﬂdmgs for a minimum
pariod of sixty {60} months

12. LEVIES

121 The Permit Holder must pay the prescribed levies for the fish kanded for
prescribed species as stipulated in the: Government Gazette (Gazette No.
33518, dated 10 September 201 0)

12,2 All levies and fees must be paid monthly in arrears and by the last working day
of the month fullowing the monlh in which ﬁsh :was harvested. Non-compliance
will resuit in a 0% penalty being (_;harged

12.3  The Permit holder must submit togather with all levy payments a levy declaration
form,

12.4 The Department may refuse to issue fishing permits to Permit Holders who have
any levies or fees outstanding for a period in excess of 30 days, or may suspend
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the Pemmit Holder's fishing pE'I'm1t mt:i ati out.,tandmg levies have been pa!d to'
the Department.

12.5 A nit return must be submitted for every month where no fish has been
harvested.

12.6 Al relums musi be.s'ubrhiﬁéd to the birectorate: Revenue Management via fax
number 088 613 6256 or email to revanue@dffe.gov.za or post per address:

Fisheries Management -
Customer Service Centre. .
Ground Floor, Foretrust Bui%alng
Martin Hammerschlag Way,
Foreshore, Cape Tawr]-"ﬂﬂﬂ‘f

12.7 The information requ:red m ‘i2 3 must be subm:tted when paymg fevies.to the
cashier at the F tshenes Managemerzt Customer Serv:ce Centre, Ground Floor,

(FNB} branch or Electmmc Funds Transfer (EFT) lo the folbwmg bankmg
details: : S

Bank: First National Bank
Branch code: = 210554
Account name:. . -Marine L@J@:Resoum@s Fund Deposit Account
Account number: 6212325638% ~-.

Deposit reference: To be supplibd by f-.:-rwust office on receipt of fish
levy declaration. e .

section 28 of the Act.

13.  VIOLATIONS S

13.1 A breach of the provisions of the MLRA Ui iiwese permit conditions by the Parmit
Holder wilf resuit-in the initlation of Iega! proceedings under section 28 of the
MLRA. A bregch includes:

(@) fumishing information to whish the Department of Environment, Forestry
and Fisheries (“the Depanmen‘t”) is* entitied to, which is not true or
complete;

(b} contravening or failing to comp'j with a permit condition imposed or with
the provisions of the MLRA;

{c) being convicted of an-offence in terms of this MLRA; or

{d) failing to effectweiy utmse the perm it

13.2 The Department may refuse to ré-sssue a subsequem permit/ permit shouid the
conditions stipulated in this perinit Aot be adhered fo.
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133

13.4

13.5

13.8

13.7

13.8

14,
14.1

'The Permrt Holder shail 'not Iand sn.l! recewe or prucess any r sh taken by any

means in contravantion of the MLRA,

The Permit Holder shall safely store ali inorganic waste material, garbage and
poliutants on board the vessel. Should the Permit Holder discard any waste
material, garbage or pollutants into the sea or landing site or harbour, this permit
will be suspended for a period determined by the Depanment and the Permit

remedy any pollut:on caused. .

There shall be no transhipment or transferral of fish without written authorisation
from the Department. Should the Permit Holder tranship.or transfer any catches
without the written authorisatiun'of the Department, the Permit Holder shall have
its commercial fishing permit revoked. The transfer of “bolyry (pelagic fish netted
in excess of the vessel's maximuim hold capacity) from one vessel to another is
strongly encouraged in: this $ector. - “Bolyn® is therefore not regarded as
franshipment or transferral of fish for the pmpnses of the 'small pelagic sector,

contravention must be repor(gg_[‘o tne Uepartme"t in wnting and. should be
faxed to (021) 402-3663, Attenﬂa‘n"ﬂ!e Qﬂ“reetor Monitoring, Controt and
Surveillance.

At any time during the course of ihe fsh:'ng t'mx or disChéi‘gmg, a Fishery Control
QOfficer can request the skippar-of the vesset to provide the: cargo manifest or
any other documents relfating to- fi shmg operatlons The skipper must comply
with this request. , -

CONSULTATION AND COMMQ!M Q

The Pemit Holder may conta: Hi - Depanment ir ane uf the fo]lowmg ways (all
corespondence must be clean; et a8 it siufeet matter);

.....

CBemel T Qx_ﬁm - By Emajl
]
Subject: Subject; MiMageqif@dffe gov.za,
| Customer Services Customer Services JDeGoede@dffe.gov.za
Centre, Centre o
. Private Bag X2, ' Ground Floor, - By telephone
Viaeberg, 8018 . Foretrust Building,
| Alth: Qayiso Martin® 022 7141880
Mketsu/ Johan D&  Hammerschlag _
Goede ‘Way, lizhone.
_ -'Foreshore, S
* Capeé TJown 083 461 4522 :
~Aftri: Johan De
! _Goede . k

Page 14 of 31




Pelﬂgi'.: Fish (Anchow) Permit Conditions —~ Version 2 15 Januarr 2024 - 3 Decamber 2024

14,2 The Depantment will prefer to consult and communicate with the Recognised
Industrial Body {(Bodies; represeritstive of Permit Holders in this fishery,

14.3 Communication regarding ail permits and licences must be addressed to the
Depanment and clearly marked Permits and Licences.

15. OBSERVER PROGRAMME

15.1 Dapartment will require the Permit Holder 16 carfy one or more Observers on
board its vesset at times during the:f' shing season.

15.2 The Observer shall be fully acmmmodated on board the vessel and provided
with food and facillties resemed for pﬂ’icers

156.3 The Pemnit Holder shall proportlonateiy bear the costs of the Department's
Observer programme.

15.4 The Permit Holder (as identifled in paragraph 1.4) must noify the Observer
coordinator of the sailing time of tne vessei not iesa in 2 {two} hours prior to
sailing.

15.5 The Permit Holder shali al ow the ObSSf'V&i | T restncted access 10 monitor
fishing activity and cornptiance with: nermlt mndmons and .all applicable jaws.

16.6 Shouid the Department reason-nﬁ‘f ', "_‘v‘aghafﬁ Observer is being prevented

from carrying on histher obilgailor,,' ifany w‘?or threatened in any way while

lmmedlately suspend fzshlna act'vrtlas W the Penn!t Holder(s)

16 TRANSFER OF FISHING RIGHT‘S

16.1 The Permit Holder may only 1ransfer {he ?ong-term commercial fishing .right
aliocated to it in terms of sa7ton 21 of the MLRA read together with the Policy
for the Transfer of Commerr wit {7 1sh1ng Rrghts {Gax gite No 32449).

16.2 Any transfer of shares or s_ale e %f?thu;b e ‘© & membership interest that
results in @ change in control or wnambr of the Parmit Holder must be.
approved by the Department in termis o1 section 21.

16.3 Failing to comply with 16.1 andfor 18.2 may lead to the initiation of further
legal proceedings including bt not fimttad to proceedings in terms of section
28 of the MLRA..

17 FISHING PERFORMANGCE MEASURING °

17.1 The Permit Holder shali be obliged to-provide the Depariment with information
required to carry oui a performance measurlng exercise, which information may
include but not iimited to:

(a) Data regarding transformai‘ron ievels
(b)  Sustainable fishing practtctg,..

S
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(&) Data regard:ng mvestmenb made in the I‘isherggr and jobs creaied and
sustained; and
(d} Data regarding compliance initiatives.

18 ECOSYSTEWM I EFFECTS OF FISHIHG

18.1 The Permit Hoider must take oognisance of sustainable fishing practices and of
the impacts of fishing on the ecosyslem (also see Section C).

18.2 in this regard steps must be -taken fo' minimise the incidental mortality of
unweanted by-caich. By-catch of chub mackerel and. horse mackera!
{maasbanker) should be managed as per-the attached proposed by-catch
management pian (Annexure B} (slso sée paragraph 9.6).

18.3 Furthermore, steps must also be taken to minimise impacts of fishing on top
predators, such as seabirds (see paragraph 8.1 {iv} and {v}).

19, SECTION © - MANAGEMENT MEAQQEES

1. GENERAL

1.1 This permit is issued sﬁ'.'rﬁ;‘éet.tg ihEL-EHFﬂ‘TE provisions of the foliowing
once finalised and/or promulgaﬁed TSea-aIsn Paragraph 2.1 of Section
B): _

a) Pelagic (Anchovy-Anchovy) Flshery Management Plan (to be
developed}, and '

b} National Plans ofActlon for !he Conservatzon and Management of
Sharks (NPOA-sharks) and Seabirds (NPQA-seabirds).

2. OBSERVERS

21 The Department wishes lo ‘achiesy coverage of at least 10% of the
annual catch per Permit Holdér and 25% during the B-Season (shouid a
B-season exist). The cost of Qbserver coverage for the B-Season shall
be borne by the Permit Hofder

22 The requrrement to carry ‘an Observer i accordance with the
requirements of the Department’s Observer programme (Section B,
paragraph 13.1) is a simple approach to achieve this goal. However, if
this approach does not achieve the desired goal (e.g. through Permit
Holders shortening trips when Observers are on boar) then a more
onerous approach may becomse necessary.

2.3 The onus is on the Pemit Holder to ensure that one or more Observers
are camed on a minimum of tripg {10% of total number of annual trips).
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24 It is. the Department’s mtentuor' to mtmduce a cost~recovery framework'
for the Observer programme and costs may be borre proportionately by
all Permit Holdars in-the. secior.

3. ECOSYSTEM EFFECTS OF FISHING

3.1 The Permit Holder must take cognisance of sustainable fishing practices
and of the Impacts of fishing on the ecosystem (see also Section B
paragraph 11.1).

3.2 Inthis regard steps must be taken to minimise the incidental mortality of
unwanted by-catch. By-catch of chiub mackerel and horse mackerel
(maasbanker) should be managed. as per thg attached by-caich
management plan (Anrexure B) {(aiso see paragraphs 8.6 and 11.2).

3.3 Furthermors, siéps 'must aisa be taken tu m‘mﬁ'use lITIpaCtS of ftshlng on

41 The Policy on ihe Aifocatmn _z""\] Management of Small Pelagic
Commercia! Fishing Rnghts 2021states thai following the allccation of
15-year. commercial fishing riaits in this sector, the Department will

faciiitate. the conso[ldaimf' ‘-'e‘-m.g.‘x‘ IHs active in the sector; if

necessary. _
- E & HIGH SEAS "ISHERJES MANAGEMENT Fﬂmﬂgm‘_
DATE: 17 JANUARY 2024 _ ? m“m‘:‘m :

_ pge Towet .
%"%:ﬂmﬁ
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R T U SFIENES 1 e e SOt TS S SR U g o S N S T

| | ANNEXURE A
SCHEDULE: PILCHARD CATEGORISATION

Notes:

1. Distinguishing between farge and smalf pilchard:
» LARGE = greater than (>} 14.0 em Total length (L 7}; and
¢ SMALL =less than or equai fo {<) 14.0cm {LT).

e ALL juvenite pilchard {14cm and smalfer} will ALWAYS be categorized to “FILCHARD BY-
CATCH £ 14CW"

e Adult {larger than 14cm) pilchard reflecting more than 50% in ANY sample as parl of the
ENTIRE sample will ALWAYS be categarized as "DIRECTED PILGHARD"

o Adult (larger than 14cm) pilchard Jess.than 50% in ANY sampls as part of the ENTIRE
sample will ALWAY'S be categorized as “PILCHARD BY-CATCH > 14CH"

» For the purpases of pilchard caiegorization, ICE /WATER and JELLY will NOT bs taken into
ancount!

2. Whether fish is cooled or not is 6f no significance-for categorisation purpases.

3. Examples of how 1o determrne aiiocatmns based on the revised pilchard
Categorisation Flowchart are givan below .

Ko
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SARDINE CATEGORIZATION FLOWCHART (OCTOBER 2010)

SARDI:YE MORE THAN 50% OF THE TOTAL

DIRECTED
PILCHARD |

Notes:

)
2)

3}

SAMPLE MASS

i \E
N — : a-r!‘ e

]
H

! PILCHARD BY- | PII.CHARD BY- .’ PILCHARD BY- |
CATCH < 14cm i CATCH>14cm  CATCH $ 1dcm

Smalf sardine alw.s - “PILCHA RDBY‘CRTC“ ¢ 14CM”

Big Sardine forming 7% of irh'urs.f:than“"u":lﬁo . the sample (thus
targeted) always ”D#i:Fe:‘T 5_ i o z.f‘lé';q "

Blg Sardine fnrmlng parl ¥ A, i {ﬂu less than 50% of the sample
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EXAMPLES e s i i R

Monitors take samples of +5kg at regular intervals then sort the sample into the
differeni species. Pilchard are further sorted jrto targe (>14.0 cm total length) and small
(<14.0 cm total length) categories: by measuiing. .cm] the fish. The mass (kg) per
species, and that per size category of piichard, are then recorded in the appropriate
column on the OM/EN 26/7/3 (inspectors fomn).

urhat was ESHMATED by shpper)

;  Anchovy On!y smafl pifchard in sample;
Srn.atl pilchard  ALL pllchard booked o “PILCHARD BY-CATCH < 14CM*

Anchovy Only smalf Anchovy in sample: . _
Small ALL pilchard booked to “PILCHARD BY-CATCH £ 14CM°
| pilchard "
Other Species

e . w“-— - T e RIS

Anchovy Gnly large pilehard in savsgss
Large DETERMINE pilchard percenta;;ﬁ'* ﬂleME SAMPLE, i.e. ALL inclusive, ie.
piichard total added semples mass: .

Examils j \ R
Anchovy 3.001kg and 3. 234kg large il chalﬂ THUS pilchard pertion of the sampfe

3.234/(3.001+3.234) = 51 8% -
pilchard in this example is moie than 50% cf the sampie thus ALL piichard. booked !
to “DIRECTED PILCHARD" ., - - L :

Anchovy 3.562kg and 1. ol A aletes - ilchand portien of the sample.
1234!{3 562+1.234) = 25.7 L '
! pilchard in this ‘example is less thes 103 58 0 the sample thus ALL pilchard booked to .
“PILCHARD BY-CATCH > 14CMF

e i

Anchovy.  Anchovy, large pilchard and other species in saniple;
Large pilchard = DETERMINE piichard. percentage of the ENTIRE SAMELE. i2. ALL inclusive, e.g.
Other Species | total added samples mass; '
| Example 1
_ Anchmry 3.001kg, 3.234kg large pilchand, 0.123kg maasbanker and 0.050kg
mackeret, THUS plichard portion of the sample: 3:234 / {3.001+3.234+0.,123+0.050)
= 504%
{ pilchard in. this example js morg than §0% of the sample thus ALL pilchaid booked
to "DIRECTED PILCHARD’ T
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“When Pilchard ie the PRIMARY spocies [50% and niore of the ENTIRE SAMPLE - regardless of
what was ESTIMATED by skipper) then this is sppiicable
B. PILCHARD

Large Piichard * Oniy large Piichard in the sample:
'ALL Pilchard booked to "DIRECTED PILCHARD"

. Smal Pichard  Only small Pichard in the Samgie: '
ALL Piichard booked to “PILCHARD BY-CATCH < 44CH"

Large Piichard  Oniy large Filchard ANG small sz:hard in the sample:
- Small Pilchard Examples: -
1 3.978kg farge F‘rlchard and 0.325kg small Fitchard THUS:
3.978 / (3.978+0.325) =82.4% lamgé Pilchard and
0.325/(3.878+ ‘5}

7. 6% smail P!h:hard

BY-CATCHS 14CM" S
*""‘ e g;:“’
2. 1.978kg :|asgezpiachaﬁ_m’$325kggnfau Piichard THUS:
1.978 1 {1.978+4.326) = 31 4% large: Piichard and
4325/ (1978+4.325) = 6 % s Pichard

‘Large Pilchard is iass lhan SD% thus large Plk:hard por‘uon booked to "PILCHARD
BY-CATCH> 14CM" . -
. Smal Piichard is booked fo ’PiLCHARD BY»CATCH < 14C L

Large Pilchard  Only large Pilchard in the s
Other Species Examples:
1 3.978kg large Pilchard and {, J25kg lanlem fish THUS:
3.978 /(3.978+0.325; = 92.4% large Pilchard

Large Pilchard is more than §0%: thus large Plichard portion booked fo “DIRECTED
PILCHARD" _

Examples:

2. 1.978kg farge Pilchard and 2:325kg lantem fish THUS:
1.978/7{1.978+2. 325) 461% Iarge Pilchard

BY-CATCH > 14CM’
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Exam_,J_Iez _ _
Anchovy 3.501kg, 2.234kg large pilchard, 0.012kg massbanker and 0.150kg
mackere!, THUS pilchard portion. of the sample: 2.234 / (3.509+2.234+0.012+0.150)
= 38%
: pilchard in this example is less than 50% of the sample thus ALL pilchard booked to !
“PILCHARD BY-CATCH > 140N’ - g

Anchovy Anchovy, small AND large pilchard in sample:
Smafl pilchard DETERMINE p|ichard percentage of the ENTIRE SAMPLE by size.
‘Large pilchard
Note: ANCHOVY is the: PR,_M&RY smeclesl
Example _
Anchovy 3.007kg, 1.634kg farge pilchard and 1,231kg small pilchard, THUS:
Large pilchard porion of the ENTIRE sample: 1.634 / (3.001+1.634+1.231) = 27.8%
; ' AND -
: Sl piichard portion of ihe ENTIRE sample: 1.231 / {3.001+1,634+1.231} = 20, 9%

| ': Large pilchard in ih;s exampie ig m of the sample thus THIS EWOB__ON
| " OFLARGE ichirg boptad o "PILGHARD BY-CATCH > 14CH ‘

~ Anchovy Anchovy, small prlchard iarge p.‘iE;haré AMD oﬁer species in sampie: _
; Small pilchard  DETERMINE Anchovy percsntage cf the EN ! IB SAMPLE by size.
: Large pz&chard 8 _

'[ Example
Anchovy  4.021kg, 0.634kg large pﬂchard 0131kg small pilchard, DOEkg
maasbanker. and 0. ‘l"?k 5 mackere! THUS

13.1% AND
Small piichard portion.of ths E%T RE s i oo 1] {4.02140.634+0.131+0.03) =
2.7%

Small pilchard booked to "PILEHARD BY-CATCH < 14CM"

Large pilchard in this exampie is Jges. than 50% of the sample thus THi$£ORIIQH

QF LARGE. .,Ji-;hamhnoked to “PILCHARD BY-CATCH > 14CM" i

y7
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Smmall Pilchard - Only sma Pirchar'dfi_n tne zanple: |
Other Species  ALL Piichard booked to *PILGHARD BY-CATCH S 14CW

Large Pilchard -, Only large Pilchard, mai[ Plichafd AND o!her species in the sample:
Smalf Pilchard | Examples: ' 4
Other Spacies 1. 3.978kg large Pilr:.hard U 32:Jkg small Piichard and 0. 023kg anchovy, ADD
THUS:
3.978 1 (3.978+0.325+0.023) = 31.9% large Pilchard and
0.325 /(3.976+0.325+0. 023} 7.5% emall Pilkchard

Latge Pilchard is mnre ﬂ:an &Q % 1!3 us 1arge Pilchard portlon booked to “DIRECTED

. PILCHARD" §
| Smal} F'iichard s booked o "PILCHARD BY-CATCH s 140M"

2, 1 Q?Bkg Iarga lerhard 2.325kg smaii F|Ichan:| and 2 523kg anchovy

THUS: .
1 9?8! ,9?8+2 d.!5+2 523) 28 9% Ialge Plichard and

Large Pichard'is bss Ii}gn 505&‘ mge rdchard porllun booked to “PILCHARD
1 BY-=CATCH » 14CH‘ T
| Smalt Pifchard booked lu _EILCHARE BY~CATCH 14CM"

C. REDEYE o N
Ratzonale When RED EYE is the gEIMARY ap@mes (50% and more of the ENTIRE. SAMPLE -

RED EYE Oni:r small Pilchard in sarnpce - '
Small Pichard | ' ALL Pichard- booked ¥ “F“LCHARD‘ BY-CA‘I uH < ‘MC‘H'

— . P .l.. T _: . _._ e T

—_ bt m —_— P e

RED EYE On!y small Piichard in sample; .-
Smali Piichard | ALL Pilchard booked to 'PILCHARD BY CATCH S14CH
Bmer Spemes L

REDEYE  Only large Pichard in sempie: ..
Large Piichard DETERMINE Pilchard percentage of the ENTIRE SAMPLE i.e. ALL inclusive, i.e.
fotal added sa F|1J:nless m&ss

Examitfe 1 T i
RED EYE 3.001kg and 3 2.:|4kg I‘.rye Pilchard, THUS Pilchard portion of the sample: |
3.234 1 (3.00143.234) = 518%

Pilchard in this example s more than 50% of the sampie thus ALL Piichasd booked
to "DIRECTED PILCHARD" . _
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mge2
; REDEYE 3.5652kg and 1 234.<g farge Pilehard, THUS Pilchard porlion of the sampie

1. 234 !(3 962+1.234) = 25.7%

i ettt ST AR B e R s Y P S —

10 “PILCHARD BY-CATCH > 14CW°

REDEYE | RED EYE, large Plichard and other species in sample:
Large Pilchard DETERMINE Pilchard perceniage of the ENTIRE SAMF'LE ie. ALL inclusive,:e. g
Other Species  fotal added samples.mass: _

Example |

RED EYE 3.007kg, 3.234kg large Pichard, 0.123kg massbanker and 0. 050kg
mackerel, THUS Piichard perticnof the sample: 3.234 / {3.00143.234+0,123+0.050)
=504% .
Pilchard in this example is lggg_ﬁan 90%.of the sample thus ALL Pilchard booked
fo "IRECTED PILCHARD®

Examide 2

RED EYE 3.501kg, 2.234kg large Pilchard, 0012kg maasbanker and (.150kg .
mackerel, THUS. F'ilchard pc-rlmn nf the samp{s 2 234 ! (3 501+2.234+0.01240.150)
=37.8%

Piichard in this example i is iesgjhan 50‘2& G- ihe sample thus ALL Piichard booked

TR

to “PILCHARD BY CATCH > 14‘CM

. - . -

Red Eye | RED EYE, smail AND Earge Patcham in samole:
Smali Pilchard
Large Plichard DETERMINE Pilchard parcentage of the ENTi E SAMPLE by size.

Ex.a_mm_'l ' |

RED EYE 3.001kg, 1. ﬁ3¢lfq Iarge Piith'z’i'r’d and 1 .231ky: s Pilchard, THUS: j
{ Large Pilchard pottion '+ - ENTIRE sample 1 B"ﬂ 4 001+1.634+1.231) 2 27.8%
j : AND '

" Small Piichard porlion of the M RE - & wc i _(3.001+1.634+1,231) =20.8%

| Small Fiichard: booked o “PiLCHARD BY-CATCH < 14CW’

Large Pilchard in this example is less than 50% of the sample thus THIS PORTION
OF LARGE PILCHARD booked to "PILCHARD BY.CATCH > 14CM°

REDEYE  RED EYE, smaf Pilchard, large F'{Ichard ARD other species in sample:
Smal Pilchard
Large Pilchard  DETERMINE Pilchard percentage nf_ ﬂ‘re EMT[RE SAMELE by size.
Other Species
i Note: RED EYF s tha PRIMARY suscies!
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- Examole 1 1
RED EYE 4.02tkg, 0.83dkg isrge Pilchard, 0,131kg small Pilchard, 0.03kg
maasbanker and 0.112kg mackerel THUS:

Large Piichard porfion of the ENTIRE sample: 0.634 / (4,021+0.634+0.131+0.03) =
13.1% AND
Smail Pilchard portion of the ENTIRE sample: 0. 131 /{4.021H0.634+0.13140.03) =

2.7% , E

Small Pilchard bookéd to "PILCHARD BY-CATCH < 14CM°

D. LANTERN

. LANTERN Only small Pilchard in sampla: T
1 Smal Plichard ALL Pilchard booked o PILCHARD BYaCATCH S 1ACM"

— L

LANTERN  Only small Pilchand in samgle
Smali Plichard ~ ALL Piichard booked fo PILCHAEQBBY-GA‘I’CH = 14CM“
- Cther Species

- et ——r—”——wme Mw@m__ . - B
LANTERN  Only large Piichard in samme o l
- Iotal added samples masa

Example 1 ' _ '
LANTERN 3.001kg and o i, 5':;99. P!Ichard 17 “ighad portion of the sample: .
3234!(30011-3234) 51x %
Pilchard in this example’is mors shap ‘%“ - wz-sample this ALL Pilchard booked :
to “DIRECTED PiLCHARD" ' .

 Bxamrle 2 :
| " LANTERN 3. 562kg and q ¢34kg %arge Pdchard THUS Fiichard portion ofthe sample; -
1.234 7 {3.562+1.234) = 25.7% g

Piichard in this example is jgss than 50% of the sample thus ALL Pilchard booked

l 10 "PILCHARD BY-CATCH > 14CH"

LANTERN  LANTERN, large Pilchard and olher species in sampie;
Large Pilchard DETERMINE Plichard percentage. of the Eh[TIRE SAMPLE, ie. ALL inclusive, e.g.
! Other Species  Iolal added samples mass:
E_
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Example 1 o I

_I_LANTERN 3.001kg, 3.234kg iarge Pilchard, 0.923kg maasbanker dnd 0.050ky-
macksrel, THUS Pilchard portion of the sample: 3.234 / (3.001+3.23440,123+0. 050)
=504%

to "“DIRECTED PILCHARD’

Examgde 2 ) ' _
LANTERN 3.501kg, 2234kg farge Pilchard, 0.012kg maashanker and 0.150kg !

mackerel, THUS Pilchard porhon of the sample: 2.234 / {3.501+2.234+0.012+0, 150)
=37. B% _

- LANTERN  LANTERN, smali AND large Pilchard in sa’rnple'
. 8mal Pilchard
Large Pitchard  DETERMINE Piichard percentage of the E l IRE SAMPLE, i.e. ALL inclusive, eg
total added samples mass

 Note: LANTERN s the ggmm

LANTERN 3.001kg, 4 634kg lainge F':ilcha(d and 1 231kg small Piichard, THUS:

Large Pllchan:i parfion ofiQ&E,ﬂTiRE sample 1 63‘ 1{3.001+1.634+1. 231) 27.8% ,
AND

Small Plichard portion: of ihe ENT"RE qampie T1.231£(3.001+1634+1.231) = 20, 9%

:_

Small Pilchard booked to 'PlLCHARD BY CATCH < 14CW°

Large Pilchard in this axamplﬁ is _e_gg _thanjﬂ% of the sample thus THIS EQ&]{___
QF LARGE PILCHARD booke.d to "PILCHARD BY-CATCH > 14CN"

LANTERN  LANTERN, small Pilchnrd ::.arq’e P_i_!cﬁan:l A‘ND'athe;, x%naies. in sample:
Small Pilchard
Large Pilchard DETERMINE Pilchard perceota: ri » ENIRT AMPL . ALL inclusive, e.g.
Other Species  total added samples mass.

Note: LANTERN. I&ME&M&M@Q&!

| LANTERN 4.021kg, 0.634kg targe Picherd, 0,131kg small Pikhard, 0. 03kg
- maasbanker and 0,11 2kg mackers TRUS:
Large Piichard portion of the ENTIRE sample: 0.634 7 {4.021+0.634+0.131+0. 03} =
13.1% AND
Small Pilchard portion of Iha ENTIRE sample: 0:131 / (4.021+0.634+0.131+0.03) =
C17.1%

j Small Pilchard booked to “PILCHARD BY-CATCH £ 14CH

i  Large Pilchard in this example-is-los$ than 50% of the sample thus TH&SPQRTL@I -
' OF LARGE PH.CHA__ bmked tD "PlLCHARD BY-CATCH > HCM" e
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ANNEXURE B

B;~catch mana:;ement for Chub Mackere! and Horse Mackers!

The largeting of species, other than anchox'fy, pilchard lantemfi sh and red eye is not

mackerel and chub mackerel are ca u_l.{ght as mcr_dentai by—catch

The following steps must be fo'ilov«éd.\\ifth:.fegard to.managing the incidental by-catch
of horse mackerel and chub mackerel:

1}  If horse mackerel exceeds 40% of the total fanding, then that particular
fishing block in which the fish'was caughl should be closed to purse-seine
fishing for a period of 7 (seven) days. Once 4000t of horse mackere! has
been landed the horse mackerel by-caich threshoid shaH be reduced to
20%. :

2) if chub mackerel exceeds 40% of___he'totai tanding, then that particular
fishing block in which the fish' was caught shouid-ibe;closed o purse-seine

3) K thereis a possibility that the. percenfage by—caich in a particularly set has
exceeded the relevant by-cstch threshald, the skipper should immediately
{i.e. before steaming) nadifis the relevan afea controlier o temporanly
close the relevant biock wher made. In addition, the skipper
shouid also inform other skippers |mmediate ly {}.e. befors steaming) of the
.possﬂ:le hlgh by -catch in the block by broadcasting on-g. generai radlo.

must be kepl in the sh|ps log. Saction 28 proceedmgs may be instituted.
against a Skipper if estabhshad thai thzs condﬂlcn might have been
contravenad. N

4} Biocks refer 1o the 1L ) m;ie b!ocks a_s_ i_n;!# al .' i in the skipper's Daily
Pelagic Catch Statistic: {-..+ks and Breas ref i. sreas ato f as follows:

Area 1 = North o+ *"\Prls Bas

Area 2 = Lambeﬂ:a 1;“-;&0 ai rigacs Bay;

Area 3 = St Helena Bay :: It ot Island;

Area 4 = Dassen Island to Cape Point;

Anaa 5= Cape Po:n: to Knysna

--".m ange

5) if the cateh imit in paragraph 1 and 2 above has been exceeded, then the
responsible offloading, official (Marine Resources Monitor) must confim
this with the local responsible Fishery Control Officar {FCO), as well as the
nominated area controller after offloading the entire catch,

6} The designated area controller should inform the Chief Area Controlier of
the by-catch limit being exceeded in writing. The Chief Area Controller
should in fum. inform all area controliers (i.e. the rest of the industry), as
well as the FCO of the specific fishing biock which should temporarily be
closed for purse seine fishing.,
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8)

9)

10)

11)
12)
13)

14)

15)

16)
17)
18)

19)
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The Chief Area Contraller wilt daclzie a block open once the “voorioper”
vessel's horse by-caich is less than 40% (or 20% when more than 4000t
horse mackerel has been landed). This should be done in wriling to the
relevant area controllers, Mr, J, De Goeds, local Marine Resources
Monitor and the local FCO.

The Chief Area Controller will deciare a block open once the “vooroper”
vessel's chub by-catch is less than 40%. This should be done in writing to
the relevant area controliers, Mr. J. De Goede, local Marine Resources
Monitor and the locat FCO. '

The Permit Holder/s that was:‘were responsible for closing a block while
having oversubscribed the by-cateh rule wili also be responsible for the
cost of re-opening that block after the seven day closure (weather
permitting) to ensure that gther Permit Hoiders are not restricted in their
ability to fish the closed block. Should the landing have been a spiit
between more than one Permit Holder, then the cost should he shared pro-
rata by those Permit Holders '

the T—day dosure may raquest the area con_ di!er that the erea be tested
and to nominate a voor!opel" vessal B

Closed biocks which haye,, ot been tested -subsequent a 7-day closed
period: will automatically bé’ iﬂamdg@ 4 days after the 7-day closed
period. - ;

Al pelagic blocks are open I:iy'd'el"adlt a2 "lhe' start of a pelagic season.

The species composition af t'-le 1andsng should be confirmed by the
offioading official only. I

A “voorioper’ vessa! must be nominated in witing, by the local area
controller, and forwarged o the focal-FCQ, thw 7 hief Area Controfler and
Mr. J. De Goede. The “:ter should inwutte tha time of departure
subsequent to the 7:(sever . v« closer prnp: -4, the véseel name, the areas
(blocks) to be fished and the iiatne of the Juserver.

A nominated “voorioper’ yassel must carry an Observer at aif times.

A maximum of 4 (four) "“voor!oper" vessels per area may be nominated and
only one vessel allowed o test a Block.

The nominated "voorloper” vessel will be exampted from the 40% by-catch
limit

Section 28 proceedings may be instituted against an Permit Holder if a
vessel fishes in a closed block. :

A by-catch managéfn‘ehi team CdnSisfihg of J. De Goede {MCM — Marine
Resource Marnagement}, the kcal FCO (MCS — Monitoring, Contro! And
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Survetilanr‘e) of the area, rhe u}”sf Area {'.,ontrofier (Indusiry) and the Area
controlier will take responsibility for the implementation of the by-catch
management plan. All conespondence should be emailed through to J. De
Goede ai JdaGoeae@dﬁe Jov.za and the nominated Chief Area

Copies of letters to indicate "vooroper” vesséls should be attached to the
landing declaration.
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" ANNEXURE C

Designaled fanding sties for the landing of catches made by small pelagic Permif Holders

Dasignated Landin;- §Hes

Cepe Town Hatbour

Hout Bay Harbour
Mossel Bay Hatbour

Sakiznha Bay Habolir

Henmaniis Herour
Ganslzwi Harbow

Part ERzabeth Harbour

Lamberts Bay Harbour

| Lasipiek Harbou

: St Francs Bay

Offich 104, Mossai B

" Saidanhe BEy HataT

LANDMG STES: SMALL PELAGIC
AddmssesirFCOOfces
Fishergs Management
Foretrust Bulkdng

CapeToem

Harour Road
MACH office

HOU'B&}“ .

AquePlam
Mars Stext

President Streel
Balﬁanna .

‘Sandy Point Harbowr o

StHelenaPay _

71 §iartey Gl
Ceniral PE

Lambsts Eﬁ} Hémour
Lamberts Bay

Lexiptak Harbour
Laaipisk

Fisheries Monagermes
Pletienterg Bay

RESPONSIBLE OFFICER
" e B, Memalla

073 320:- 2364 1008 4023275 1 M7
Fay (29 402 313
el Buyeksmna Marmile

073 680 6280 021 793 2330
Fax: 021 760 2806

CMeS TS
O3 863 9156/ 044 F01 2900
Fou DASTIR0

0B2 771 9910/ 022 714 §710

- Faxti22 744 3897

MW, B2 _
078 T4 7412 022 73611881 022 756 1125
Fax 0307561580

: m?ian"m.-—i' -
073 264 5043 /428 312 2608 i
Fax: 028 393 0802

Sisedo Nifmshe
003 4556425 1 024 34 0821 |
Fax: (128 334 1546 i
@nu Sisisko Mdasha <Sttleshocidfiagoyzer |

UMD, Moste] i
041 584 40517082771 3206

Fau 641535 0Ms
Emali Dens m}lam Moster! |

M. W, Cocilt ' |
082 3712 383/ 027 432 1 3054027 432 1631
. Fa: (27 432 {208
Ertaif: Waldemar Jagquzs Cockit]
Mnllwﬂﬂmw .

W Wilam Shikbans
082 mﬂﬁ?ﬂ!ﬂﬂ THI 0447 1G22 7R3 1035

Eial; Wiflam Wbhahleal Shtubame
- sﬂmm-@gﬂg‘;ﬂn‘a. o
M. . Wezko .
082 607 $7834 042 233 1229 \
Fex: 042 2600 1757 :
Emal; Mihuthuzefi Maziky <MMazkogdfa.gor.za>
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| " ' ANNEXURE D
PROCEDURES FOR CHARTERING 0} SOUTH AFRICAN VESSEL BY OTHER
COUNTRIES
The foliowing procedures shali apply:

1. It is the Permit Hoider's responsibility to retumn the criginal catch pemit to the
Departmant {Aftention: Assistant Direclor: Demersal Fisheries Management) for
cancelfation. Upon cancellation of the permit the Department will provide written
authorization for the vesse! t'o'::be chaftered; it should be noted that the fish hold is
to be cleared bafore departﬁre and rio. fishing may take place on route fo the

charfering country (ﬁshang gear fo be slowed) Simllariy, before retuming to South

African ail fish caught under chaiter agmemm must be discharged in the ports of
the charienn-g muntry No f' shmg is o take pla:.e le\mile vessei i5 on route to South

{ater in the new lishmg BEason: by :-.u .; ) _,: T us uant permﬂ appi:c:at:ons prior to 1
January of the new season. (On tne apphcahon the Permit Holder should inform
the Department that the vessel i currsfnly charteren m a foreign country and wil
only collect the permit upon the vessel 5 retum o Soufh Africa)

3. Prior the issulng of {he South Ain‘can- ca'tch'permtt !-permil the Permit Holder wouid
need to demonstrate that: the m.% o 5 VMS is reponmg B2 Deparlment's base. In
addition, a FCO has to mspec‘l lfis el ~n dev - . ensure that no fish is on
board. Lastly, the Permit Hoider Shaii p) .mw SRS ..tromc overall cateh summary
by species. in an Exce! format to 1he Dapartment of caiches made under charter.
These catch statistics have to. Indicate thaf the fish was caught under charter so as
to aveid duplication of repo_rting. '

Catches made while chartering Tor another country will not be accepted by the
Department when conducting the sector-specific performance reviews. Moreover,
Permit holders who primarily fishfor other countries may have their South African
fishing rights / parmits revoked.
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1. APPLICABLE'ACTS. POLICIES AND DELEGATIONS

e i o b A A e S

1.1 This penmit is issued in.terms o} section 13 of the Marine Living Resources Act,
1988 {Act No. 18 of 1998),

1.2 The permit does not absalve the parmit halder from complying with all other
appiicable faws, including but not limited to:

(a) The Marine Living Resources Act, 1898 (Act No. 18 of 1998) ("the
MLRA") and the Reguiations promulgaled thereunder;

(b) The National Environmental Management Act, 1998 {Act No. 107 of
1998} (NEMA) and the Regulattons prornulgatad thereunder,

(c} The Nationai Envkronmenial Management Biodiversity Act, 2004 (Act
No. 10 of 2004} (NEMBA) and the Regulations. promufgated thereunder;

(d) The Nationai Environmentai Managemant Protected Areas Act, 2003
{Act No. 57 of 2003} (NEMPA) and the Regulatlons prormulgated
theraunder; R

() The Sea Birda and Seats Pmteciaon &ct 19?3'(Act No. 46 of 1973)

and the Regulations pmmu

{gq) The Intemational Convennon fr~r the ""‘revenllon of Pollution from Shins
Act, 1986 (Act No. 20f1 QBE} {!CPPSF and the Regulations promulgated
thereunder. -

{(h} The Fire Arms c:ontml Act 2000 {Aci ND 60 of 2000) (FACA} and the'
Regulations pmmulgaied theraunder, o

(i)  Soulh African Maritime § ,.:feiy--Auihonty A . *998 (Act No. § of 1998)
{SAMSA) and the Regub«¢ + promitin.:..; - ereunder;

()  The Animals Protection Adt, 1962 ghct No. 71 of 1962) (APA) and the
Regulations promuigated thereunder,

(k)  The Standards Act, 2008 {Acl Ne. 8 of 2008) {SA) and the Reguiations
pramuigated thereunder;

{)  The National Regulator for Compulsery Specifications Act. 2008 {Act No.
5 of 2008) (NRCSA) and the Regulations promulgated thereunder;

{m} National Poris Authorfit_'y' ‘Ac‘t,.2605. (Act No. 12 of 2005} (NPA) and the
Regulations promulgetéd thereunder; and

(n)  Tha Companias Acl, 2008 {Act No. 71 of 2008) {(CAyand the Regulations
promuigated thereunder; and
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1.4

1.5

21

2.2
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(o) The Conservatlon hMeasires ang Resoh:ltla}\s fnr the Cnmmlssmn for the
Conservation of Antavctic Maring Living Resources (CCAMLR).

For the 2024 (15 January 2024 to 31 December 2024) and' subssquent fishing
seasons, permits in this fi shery shall be issued subject fo the further provisions
of the -

(a) General Policy on the Allocation of Long Term Commercial Fishing
Rights and the Management of Cormmercial Fisheries;

{b}  Small Pelagics Fishery.Policy; and,

{c)  Smail Pelagics Fishery Manual (to be developed).

The Directors: Offshore and, High Seas Fisheries Management and Inshore
Fisheries Management shaﬂ be eniltied to amend these permit conditions.

Any reference to the Permit Holder in these permit conditions includes the ‘entity
or person in whose name the commercial fishing tight was allocated {"the Permit
Holder'), its employees (whether oermanent, fulldime or pari-time), its
contractors, agents or adwsers and the skipper of the vessel.

VALIDITY OF PERMIT

This permit shall be valid fQI‘ inp penugl rnuicated in Sectlon A of the permit
("the permit"). N .

This permit shall automatacafly %ﬂ?ﬂﬁﬂ l}e-mfz'" 1) shoutd

(a)  the permit be cancelled or rEyoked Irﬁ'é'ﬂ'ns of Section 28 of the MLRA,;

(b}  the quantum allocated tc-the Permit Holder is caught;

{c) the fishing season is terminated of envs; and

{d)  the permit be revoked, cancel!ed or suspended in terms of section 28 of
the MLRA.

(e} Inihese cases the origma! pemul shall ba returned to the Department
(Afin: Qaviso Mketsu ! Johan Be Goeuef)

No ‘person shall use any purse-sai - hshsng OF any other purpose in the
foilowing areas: -

{i} in Walker Bay landwards .of imaginary ilnes drawn frorn:

a} “Voorsteklxp on, ) the. Piaai (34" 31.1'S 19° 22.3' E) to the beacon
marked M1 at. Mudge Point (34° 24.0° S 19° 07.3° E}, near
Heawston; and

b}  The lighthouse on the southem breakwater in the fishing harbour
of Ganstraai {34“ 35 'S 19“ 20 7 E) and a beacon marked M1 al

{(iy landward froma stralght ling joining - '
a} Cape Vacca (34° 20,3 5 21° 55.0°'E) and the lighthouse at Cape
St Blaize (34°.13.2" S 22’ 8.’ 'E};- and

it o
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b) The hghthouse .11 Cape St Blaize and Gerlcke Po nt (34" 02 38
22°459'E).

{fi}  Alf Marine Proiected Areas as deciared under section 43:-of the MLRA
and all closed areas as declared under section 77 of the MLRA.
Phakisa MPAs declared 23 May 2019:
hitps:/fwww. snvironment.ov.za/lecislation/acisreculations

Alternatively,.please use:
bte:fwww, Gi:\'LO[‘IiIFIB oo, zalGazettes/Pages/Published-Separate-
Gazettes. asg%x and download. 42478 and 42479

{iv) Within the fol!owing areas around African pengum breeding coloniss
between 15 .January and 31 December 2024
a) Dassen isiand and Robban Isiand (exustmg MPA restnctlons only).
See map with coordinates in Figure 1.
j ‘ Bassen Imawtémd ai;d Fi'obben Isiand
interim Fishing Closure.

! —

80 dagreen 22 mine _. b\ . Interim proposals |:li

z | M"""x‘ , Foraging Range a
\ Natlaonai Parks

a o \« MPASs
] wduyom strim - [
(3 FHEREE :
'F B
l b
. Ih% .' ..
§ ol -4 e S22, 0000 -5 ) !
{ ' :
53 drgrosm 48 mire | :
ki ‘
{ LR é
S | Co
’ : ’ i
. i
1.
| ;'i
L"”“””’"j ...:.:_“.::..._‘._;.W.'. -

Figure 1: Closures from 15 January and at December 2024 in the vicinity of Dassen
and Robben Iglands
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b} Inthe Stony Pomt (Betty's Bay) area and Dysr Islanci’ (Gansbaai) area see Figune
2. Note that all vessels are exciuded from the area landward of the dashed line
within the Dyer Island vicinity, but that vessels with a fotal length. less s than 26 m-
are perrmtted to f sh oﬁshora of the dashed line.

R — ot mm—— [ -

e Dyar Ieland and Stony Poir | i
_E,\ . faterim Fighing Closure

Mﬂmm

1

LT Y

;
N

i

i
.E

A

© e IS M ametats.
a & 1n zo

Figure 2: C-losune.s from 16 January and 31 Deuamber 2024 inthe vicimty .of Stony
Point and Dyer Isiand. _

c} ln the Algoa Bay area amund St Crm:( and Blrd Islands &ee F!gum )

o - - B s e aam L T

St. Croix Island and Bird island ot
Interim Fishing Closures

T S 4 dugress Oindne N | )
2 ) Legend
Addo Elephant NP Foraging Rangs ;
N ;
Ass e aore e un

T e b e 3 T e N L ot BT b B e R S

Figure 3: Closures from 15 January and 31 December 2024 n the vicinity of St Croix

and Bird islands.
Y i
~
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4.1

4.2

4.3

4.4

5.1

5.2

NOTIFICATIONS

The Pemnit Holder shalt inform the local Fishery Control Officer/ Marine
Resources Monitor in writing {as per Annexwre C) af least 2 (two) hours prior to
thie intended time:of landing of the following:

{a) The vesse! details;

(b}  Which Permit Holder(s} the caich Is to be aliocated/apportioned to;

{¢)  The estimated catch on board;

{d¥Y The spacies of fish harvested;

{e}  The estimated time of arrival; and

(4)] The pont of amva_i_ and Ianding pomt

i the Permmnit Holder / Vessef Owner wmhes to fish in the Excluswe Economic
Zones (EEZ) of another country {.e.g. Namibia) for part of the year, the Permit
Holder / Vessel Owner. Is required o follow procedures as stipulated in

Annexure D of these perrmt conditions. Any fish caught under thls chartsr

agreement will not accrue to South Africa. Furthermore, thls performance will
not be considered in any ﬁshery perfnrmance rewews

if circumstances, render it mposqibiu tc laf‘ed fish to the prescribed. factory,

immediate notification must be gwen to the lacal Fishery Confrot Officer within

2 (two)hours prior to the intend,ed_;ime oflanding. Fish shall only be lanided after
written approval by the local Fishery=gonteat-Ofiicer has been granted. Written
notification must be given to the 15%al Flshery’“"t:ontroi Officer within 48 (forty-

eight} hours of the landing and partiuulars of the -catch and reasons why the
prescribed factory was not utillsed must b provided, A copy of such nofification

must be attached to the relevant langing sheet. The Permit Holder shall then
apply to have the non-prewnbed faciory nerned, on the catch permit within 7
working days after the landing. - _

Skippers are to report any 6. menlal spillage of sighlmesfewdeme of dead fish
due 1o, but not limited to | wx«ﬁq ‘Operatians, 6.0 a;fredator interference, net
recovery, net damage (1eanf 3ot in the pnr iw mechanical or hydraulic
faitures impacting the vessel's naﬁ% wey £2- 4 navigation problems, etc.

Reporits, which shouid :nclude the nawgatuonaf position as well as. the pelagic
block number, should be foiwarded via email or WhatsApp o 'the Area
Contriller and nearest local Hshery Cornpliance Office as per contact deteiis
provided for the fanding sites in. Annexure C {page 30} of these conditions:

Whilst operating in terms of the prowslons of this penmt, the Pemmit Hoider shall
not activate any other fishing raght ! permft allocaled to it

The Permit Holder shalt only u!ﬂise a purse-seme net, which shall also be the
only fishing gear on board the- veqaai

- Page 7 of 31
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6.1

8.2

8.3

6.4

8.5

6.8

6.7

6.8

8.9

15 January 2024 -- 31 December 2024

S e e L s e T ey i Wiy

No fish except adult Sardine/Pilchard, red eye (limited fo approved industry
upper catch fimit) or lantemfish and fightfish (limited to industry combined
species approved limit) shall be targeted: -

No pelagic fish shall be dlj_r_'r_l . éd‘ or discarded into the sea or deliberately freed
from the net. R R

All linefish species or any other incidental catches landed shall be forfeited to
the State and must be handed to the Fishery Control Officer/ Maring Resources
Monitor at the landing site upon landing or when inspected.

By-catch of chub mackersl &nhd ‘fiorse mackerel (maashanker} should be
managed as per the attached by-catch management plan (Annexure B).

A Permit Holder who reaches. their éﬁbonioned caich allocation shall
immediately ceasa any further landing of that _species.agginst-tlﬁat Pemit,

Should the Permit Holder fail to adhere fo the abdve conditions, the Department
may (with respect to paragraphs 8.1 and 9.2} confiscate the unauthorised gear.
The Department may impiement the provisions ~ of section 28 of the
MLRA and/or legal proceeding jp all cases whers the above conditions are
believed to have been breamea?';m_ il

It the last set of the season {for efther the riormal season or the sub-season, it
the latter is aliocated) leads o an.over-catch ior a particular Permit Holder, that
landing must be split and the excass. amaunt of fish deducted ffom another
Permit Holder's allocation, if that.vessel is in possession of a permit for more
than one Permit Holder and provided that the other Permit Holder's allocation
has not yet beén filled. if the other Permit Halder/s alfocation has been. filied
then the over catch will be automatically deducted from the following season's
finat aliocation for the Perm? Heiderthat hes avét-r aiant.

Should a vessel be in possasser 4 .é.l._s‘-?f-“t}‘ﬂ'; ks 5 -gingle Permit Holder only,
and if the last set of the season (fos eftie-1"& » wmal'season or the sub-season,
if the fatter is allocated) résults in ‘an over-catch for that Permit Holder's
afiocation, then that amount of fish will automatically be deducted from the
following season's final aflocation for that Permit Holder.

When deliberate over-catching of an Permit Holder's allocation is suspected,
the' Department may institute Section 28 proceedings under the MLRA or
criminal proceedings against such an Permit Holder. For example, if & skipper
makes two consecutive sets and the initiai set caught sufficient fish to fill a

Permit Holder's allocation, then the last set will be considered to be a deliberate

over-catch. That over-caich will automatically be deducted from the foliowing
season's final allocation for that Permit Holder, and in addition possible
proceedings under Section 26 of the MLRA,

Sub-Season:

4

('\... s
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Deﬂmtion The “sub-saason” refers to the additional ailocation andfor
allowance associated with the allocation, after the final allocation for the
year, with spacial reference made to the anchovy directed fishery in the
smait pelagic sector.

7.1 The letter “P" must be diSpIayed as stipulated in terms of regulation 78
promulgated under the MLRA

7.2 ‘The Permit Holder shall no_t ‘use any fishing vessel unless it bears the
registration ietters and numbers agsigned thereto by the Director-General. Such
letters and numbers shall be d!Sp!ayed in: white on a black background or in
biack on a white backgrdund on both bows in characters not less than 15 cmin
height, 10 cm in breadth (figure “1* excepted) and 2 em in thickness {width of
stroke). The space between adjacent letters and figures: shail be between 2 cm
and § cm.

7.3 Radio call slgns must be c?eaﬂy wsrbie and displayed as sttpu!a{ed in terms of

8.  VESSEL MONITORING SYSTEM £VMS‘ |

8.1  The Permit Moider shalt ensure thaﬁhe Fﬂin 5 vasse! is fitted with a
functioning vessel memtonng é‘&*ssem.(_\fms ),:wﬂn. 1is:approved by the
Department. N

8.2. itis the respensibility of the Pe”n’ml‘t Haideﬂ Fa'rmsts Ho'Iderf Vessel Owner/
Skipper to ensure that the VMS is fully operstional and that the VMS continues
to transmit to the Deparlmen{’s Opemnons Room: prior to sallmg and
throughout whilst at sea. . -

8.3 The Permit Holder ehali eetabhsh thal tha VMS 'i.lnit is functiona! by contacting.
the Opsrations Roomn on tef ep.( ane numbers-021 - 20E 3078 or 021 - 402
3077, prior to sailing. Should ti;e mwer Supply he wderrupted or the equipment
becoms non-functional (for whs tufas HPE A - «he problem persists, the
vessel shall return to part within Ly mn [ H tnu-g informed of the problem.

8.4 Vessels fitted with Inmarsat C VMS umis, wishlng.to switch their units off whilst
alongslde |n port, shaii only do $0 'a'm:mmum cf six hours ﬂi bedh}ng, and

equipment become non-funchonal (fOI' whatever reason), and the problem
persists, the vessel shall refum to port within twenty-four hours of being
informed of the problem, unjess spsciai arrangements have been made with
the Department's Operations Roam fo, allow the vesset to continue fishing.
Such special arrangements shall include:

(a) 3- hourly reporting of the vessei’s posntlons faxed o 021 -4256407:
(b} Notice of estimated time of arrival; .

{¢) Notice of port arrival; _

{(d) Inspection of the catch by a Fighary Control Officer/Monitor: and

Page Bof3] 4 |
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{es A copy of the vessel track for the voyage for \}ériﬁwf_ﬁbh' pdrawgge

The Departmertt will keep & record of the frequency of VMS breakdowns in
orderto discourage repeated use/abuse of this special arrangements
dispensation,

8.5 Should the Permit Holder not sdhere to the provisions of the above
paragraphs, the Department will detain the vessst once in port and may

implement legal proceedings.

8.6 In cases where VMS units are nan-functional due to *technical” problems, and
such Permit Holders'/ Pemmits Holders', Vessel Owners/ Skippers wish to
proceed to sea without a VMS uhit onboard, an "Application for an exemption o
undertake fishing without a VMS” form must be completed.

This form, together with a letter from thé Comipany undertaking the repairs
(which must include the fishing vessel's name,.area number and estimated time
that it will take to repair and re-install the unif), musl be faxed to the
Department’s Customner Care Services, fax.number 021- 402 336.

Only ence written permission has been received from the Departmant (i.e. an
exemption has been granted) may the.vessel proceed to sea. The VMS
exemption must be kept onboard the vessel for the. duration of each trip
undertaken within the period of validity of the gemit.:

For each fishing trip undertaken duriny the permit validity period, the
Permit Holders/ Permits Holders, Vassel Owner/ Skipper of such vessels
shall notify the Departmenit's Qparations Roon: on tejephone numbers
021 — 402 3076 or 021 - 402 307 or-email ¥MSops VMSops@dife qov.za
that they are proceeding to sea,.and upon arsival back in portor
taunching site for the duration.of the permit. :

87  In cases of emergency, the Permit Hoider must obtain written authorisation
before the fishing vessel'anters.cr intends-to enter into a Marine Protecte
Area or any other area closed for fishing: The request musi clearly set out the
nature of the emergency and mativats why the request should be granted.
Such request shall be serit - «: a-mail to: VMSops VMS ~s@dfle.gov.za or
faxed to 021 - 4256407, - ..

8. LANDING OF FISH.

81 The Pemmit Holder shall ensura, that all fish is discharged from the vessel in
accordance with the reascnable instrugtions of the Fishery Control Officer/
Marine Resources Monitor. .. - N

9.2 No Pemit Holder shalf discharge fish until it has notified the Department as
stipulated above. Catches may only be discharged in the presence of a Fishery
Control Officer/ Marine Resources Monitor. Catches shall be discharged only at
landing points approved by the Départment. The entire catch {including any by-
catch) must be discharged at ane landing point only.

9.3  Before the commencement of offioading &f any fish, the duly completed Pefagic
Catch Report (Skipper form), which must be accurately filled in by the skipper,

Page 10 il'-31 W
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04

9.5

0.6

9.7

10.
10.4

10.2

must be handed o the Flsﬁe:ry Cohirox Oﬁ‘ ceﬁManne Rasoumes Monitor
monitoring the offloading process.

An accurate latitude, longitude (i.o, degrees, minutes, seconds and direction
8.9. 34°03'660 S; 018°20°252 E} and time at start of each set made must be
recarded when the net eénters thé water. This information shall be recorded by

the Skipper on the Peiagic Catch Repo:t NIL retum required in the event that
no fish. werg caught.

The Pelagic Cafch Report’ (skjpper farm) shali be completed to previde an
estimated mass (in tons) per speciés ‘per haul. This ratio may be used as the
species composifion of a caich, ghould the Fishery Control Officer/ Marine
Resources Monitor not be ‘ablé o tdehhfy species during normal sampling
procedures, due to: decomposéd state off‘ h.

The tolal estimated mass of the Pefaglc: Catch Report (skipper form). shouid
comespond within. 10% accuracy of that of the total mass as. determined by a
gcale and of the applicable ianding. e

Should a Pemnit Hoider faai to adhere to the ahove requirements, the
Department may confiscate ali. fish b-ang landed and may impierent
proceedings under Saction 28 of. th‘e M RA L

SUBMISSION OF INFORMATIC o

The Permit Holder must submﬂ to fﬁa Depai iment

{2) Motification (Perrrut Holder lm‘ormahnn Attention: Deputy Director:
Pelagic and High Seas Fisheries rdanagement, Customer Services
Centre, Ground Floor, Foretrust Building, Martin Hammerschlag Way,
Foreshore Cape Town or Priveie Bag X2, Viaeberg, 8012) nofification of
any change of oonta-:i_detal!s ‘within 30 days of such change by
completing the applic. =ﬁon ferm ava}lable at r-e Customar Services
Centre; -

{b) performance stahshcs S ﬂulated |n Anvng #ah 17,

Catch Statistics

(@) On completion of the uificading progess, the mass of afl the applicabie
species must be comp leted on the Landing Declaration, OM/EN 26/7/3,
and certified as comect by both the Permit Holder or 2 nominated
represantative of the Permit Holder. and the Fishety Control Officer/
Marine Resources Monitor. The name of the Permit Holder must be
reflected on the landing deu{aration

{b) The TAC speciss caught shall be deducted from the quantum allocated
to the Permit Holder. All fish must be weighed in the presence of the
skipper end/or a nominated representative of the Permit Holder and a
Fishery Control Officer/Marine Resources Monitor.
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(c) The Permit Holder sha;i pm.nde weekiy summaries of catches to Mr
Johan de Goede .(Fisheries Management Marine Resource
Management), JdeGoede@dffe. ov.za , Tel No.: (022) 714 1880

(d) The Pemmit Holder shail conduct aperations strictly in accordance with

the attached: plfchafd ‘categonisation . scheduls (Annexure A).

Recommandations for changes io that schedule should be forwarded to

Mr J de Goede. :

{8} Should the Permit Hoider fa:l to tirneousiy submit the above information
or submit false or incarrect inforration, the Department may-

{f) refuse to re-issue a Pem'nt under section 13 of the MLRA for the foliowing
year until such time as the required information has been receipted; or
procesd under section 28 of the MLRA

10.3 Socio-Economic Information

financial information in the format as and when requested by the Departrn_ent

10.4  Should the Permit Holder fail to timeously submit the above information or
submit false or incorrect :info'rrnatidn,. the .Depanment may-

(a} refuse fo issue a perm;;f erm{l; under Seei!on 13 of the MLRA for the
follawing year until suchtirep: @qmred information has been
recéipted; or

{b)  proceed under Section 28 !}f ﬂTB:sMLRA

11. RECORD KEEEJ_[!,,G_

11.1  The Parmit Holder shall hold at its reglstered place of business the original
Permit issued for the cument fishing saason: The Permit Holder shali at ail
times over the duration of the nermit have avarable & ~edified copy of this
permit on board each vesse! umﬂqed to haryest Saryine Pilchaid.

11.2  The Permit Holder shall keep ti-: & ww4” - opy 07 -4 fendings for a minimum
period of sixty (60} months

12 EVIES

121 The Permit Holder must pay the prescribed levies far the fish landed for
prescribed species as stipulated in the Government Gazeite {Gazetle. No.
33518, dated 10 September 2010). .

12.2 A} levies and fees must be paid monthly in arears and by the fast warking day

of the month following the month in which fish was harvested. Non-compliance
will result in a 10% penalty being charged

12.3 The Permit heider must subrnrttogether with all levy payments a levy declaration

form.
Page 12 6f 31 ~ ﬂ
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12 4 The Department may refuqe to |ss-‘;3 1‘1s,hlntJ pennrts i permits to Perm:t Hoiders
who have any levies or fees outstanding for a period in excess of 30 days, or
may suspand the Pemit Holder's fishing permit / permit untit alf outstanding
levies have been paid lo the Department.

125 A nil retum muyst be sub"nlttea for every month where no fish. has been
harvesied.

12.6  All retums must be submitted .t.o-the Directorate: Revenue Management via fax
number 686 813 6256 or email to revenue@dife.gov.za or post per address,

Fisheries Management .:
Customer Service Centre. _
Ground Flioor, Foretryst Bui{ding
Martin: Hammerschiag Way,_
Foreshore, Cape: Town, 8001

12.7 The information required in 12.3 must be submitted when paying levies to the
cashier at the Fisheries Management Customer Service Centre, Ground Floor,
Foretrust Building, Martin Hammersch!ag Way, - Foreshore, Cape Town,
Alternatively payment may bk made vla direct depuosit at any First National Bank
(FNB). branich or Elactronic: Funds TidﬂEfElf (EFT ) to the following banking
detdils: T ST
Bank: First National Bank . _ .. . _[ .;;;',:j__ -

Branch code: 210554 '

Account name:  Marine Uvinﬁgﬁesources Fund Deposit Account
Account number: 62123256382 = =

Deposit reference: To be suppiied by Forelrust office on receipt of fish
levy declaration. e

Kindly contact the Directorate: Revenue Man.agement at revenua@dffe,gov 8
or facsimile 086 613 6256 or 021 442 3016 {Ms S Baartman).

12,8 Failure to comply with-12,1- ’; 7 may- gesuit___m _prr-i:.‘:m:n_gs in terms of
section 28 of the Act.

13.  VIOLATIONS

13.1 A breach of the provisions of the MLRA or these permit conditions by the Permit
Hoider will result in the 1mhataon of %egal proceedings under section 28 of the
MLRA, A breach includes: -~

{a}) furnishing information to which the Department of Agriculture Forestry and
Fisheries {“the Department”) is entiied to, which:is not true or complete;

(b} contravening or failing to comply with a permit / permit condition imposed
or with the provisions of the MLRA; ,

(¢} being convicted of-an offence in terms of this MLRA,; or

(d) failing to effectively utilise the permit / permit.

Page 13 of 31 .
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13 2 The Departmem may refuse to re-as-s*:a a subseq vent permnt ! perm:t should the

13.3

134

135

13.6

13.7

13.8

14,
14.1

conditions stipulated in this permit nct be adhered 1o.

The Permit Holder shall not {and; sell; recelve or process any fish taken by any
means in coniravention of the MLRA,

The Permit Holder shall safely store ell inorganic waste material, garbage and
poliutants on board the vessel. Should the Permit Holder discard any waste
material, garbage or poi}utanis info the sea or {anding site or harbour, this permit
will be suspended for a period determined by the Depariment and the Permit
Holder shail take those steps considered negessary in terms of NEMA to
remedy any poliution caused.

There shall be no transhipmeant or transferral of fish without written authorisation
from the Department. Shouid the Petmit Holder tranship or iransfer.any catches
without the written authorisation of the Department, the Permit Holder shail have
its commercial fishing permit revoked, The transfer of “bolyn" (pelagic fish netted
in excess of the vessel's maximum hold capecity) from one vessel to another is
strongly encouraged in this sector, “Bolyn” is therefore not regarded as
transhipment or transferral of fish for the. purpcases of the smali. pelagic sector.

The Permit Helder shall only harvest the amaum of fish-allocated to it in terms
of the fotal allowable catch ("mc: y.éllocated wit under Section A. Fishing over
or under these limits may result In the. :mtfai:on of Iegai praceedings,

in terms of the MLRA the Peraﬁ-mfder 560710 report to the Minister any
contravention of the provisions of e MLRAY any other person. Any such
contravention must be reported to the Department in writing and shouid be
faxed to {021) 402-3663, Attentlcm The Chlez‘ Dlrector Monitoring, Contral and
Surveiilance. .

At any time dunng the course of the ﬁsheng tnp or drschargmg, aFi shery Controi
any other documents relating to ﬁshmg operattons The skrpper mué.'t' comply
with this request.

CONSULTATION AND CQ NICATION

The Parmit Holder may contact 1Ihe Depanment in one of the following ways {al}
correspondence must be clearly marked as to subject matter):

Subject: | "'Subje'ct - i MMgoai@dffe.gov.za ,
Customer Services Cugtomer Services | JDeGoede@dffe.cov.za
Cenire, Centre,

Private Bag X2, Ground Fiobr { By tel e
Viaeberg, 8018 - Foretrusi Building, ! telephone |
| 022 7141880 \
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14.2

1413

15.

15.1

15.2

15.3

154

15.5

15.8

16
18.1

16.2

16.3

The QCbserver shalfl be ful

artin | B Ilgghone ‘
Hammerschiag ;
Way, 083 461 4522
s Foreshore,
!  Cape Town
. Atin: Johan De
1Y Goede ae

The Department will prefer to consuit and communicate with the Recogniged
Industrial Body (Bodies} representative of Permit Holders in this fishery.

Communication regarding all permit"s_ang licences must be addressed to the
Department and clearly marked Pemmits and Licences.

Department wifl req' Permit Holder to carry one or more Observers on
board its vessel ai tlmes dufing the fnshlng saason

y"ac:cu_rnmodated on board the vessel and provided

with food and facliities reserved f' 'oﬂic:er_s_ o _;:-:_: L

The Permit Holder shall proportlorra___ ty bear me costs aof the Department's
Observer programme. o

The Permit Holder {as identrf:ed m“pmagmg_h 1 43 must notify the Qbserver
coordinator of the sailing time of thl vesset, nm ‘tess than 2 (two) haurs prior to
salling. A S .

The Permit Holder shall allow tite Goserver unrestm:ted access fo monitor
fishing achvity and compilanca wnh pcrm:t cand itiorrs and alt apphcable iaws..

Should the Department reasonabiy helleve 1hai an Observer is being prevented
from carrying on his/her obfi,.#tions ir ary way or thy=atened in any way while
on board, the Department ..t ﬂll the vessal into =2 ) and may lake steps (o
immedialely suspend ﬁshrng aetits.by the Pe. xio idan(s).

The Permit Hoider may only transfer the long-term commercial fishing right
allocated (o it in terms of section 21 of the MLRA read together with the Policy
for the Transfer of Commercial Fisting: Rights {Gazette No 32449).

Any transfer of shares or sale of shares and/or or membership interest that
resuits in & change in control. or ownership of tha Permit Holder must be
approved by the Department in ferms of section 21.

Falling to comply with 16.1 and/or 18.2 may lead to the initiation of further
legal proceedings including but not imited to proceedings in terms of section

28 of the MLRA.
Page 1% of 31
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17 FISHING PERFORMANCI: MEHSURNS

17.1 The Permit Holder shall be obliged {c rovide the Department with infarmation
required fo carry out a performance rneaeunng exercise, which information may
inciude but not limited to:

{a) Data regarding fransformation fevels;

{b)  Sustainable fishing practices;. .

(c) Data regarding lnvestments made in the fishery and jobs created and
sustained; and

(d)  Data regarding comipiiance initiatives.

18  ECOSYSTEM EFFECTS OF Flsmr_gg

18.1 The Permit Holder must take cognisance of sustainable fishing practices and of
the impacts of fishing on the ecosystem (also see Section C).

18.2 In this regand steps must be taken to minimise the incidental mortality of
unwanted by-catch. By-catch of chub mackerel and. horse mackerel
(maasbanker} should be managed as per the attached proposed by-catch
management plan {Annexure B} {also 266 paragraph 9.8},

18.3

PELAGIC FISH (SARDINE/PILCHARD ;: 2024

1. GENERAL

1.1 This permit is issued wbject {o the further provisions of the follawing
once finalised and/oi mm ulqated (See o Caragraph 2.1 of Section
B):

a) Pelagic (Sardi ne!PIlcharu~; usnery Managenwnt Plan {to be
developed), and

b} National Plaris c-f ‘Action for the Gonservation and Management of
Sharke (NPOA-sharks) and Seabirds (NPOA-seabirds),

2. OBSERVERS
2.1 The Deparlment wishes o .:chieve coverage of at least 10% of the

annual catch per Permit Holder and 25% during the B-Season {sHouid a
B-season exist). The cost'af Observer coverage for the B-Season shall

ba borne by the Permit-Holder. ..

Page'iBof 31 AL S5
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22 The reqL.srernent tu Lan'y an Observer in acoordance WIth the
requirements of the Department's Observer programme (Section B,
paragraph 13.1) is a simple approach to achieve this goal. However, if
this approach does not achieve the desired goal (e.g. through Permit
Holders shortening trips: when Observers are on board) then 2 more
onerous approach may bec-aome nec:essary.

2.3 Theonus is on the P&rmit: Holder to ensurs that one or more Obsarvers
are carried on a minimum of trips (10% of fotal number of annuat trips}.

2.4 itis the Department's intention to introduce a cosi-recovery framework
for the Observer programme and costs may be borne proportionately by
all Permit Hoide_n_s in the sEct_Ur.

3. ECOSYSTEM EFFECTS OF FISHENG

3.1  The Permit Holder must take cogntsance of sustainable fishing practices
and of the lmpacts of ﬂshlng on the ecosystern {see also Section B

paragraph 11.1). -

3.2 Inthis regard steps must _b.@. taken tu minimise the incidental mortaiity of
unwanted -by-catch.. By-catch of chub mackerel and horse mackerel

{maasbanker) should be managed as per the attached by-caich
management plan (An - :(ﬁs%naragraphsgﬁand112)

3.3 Furthermore, steps mus! alsa be taken’ to minimise impacts of fishing on
top predators, such as” seamrs:l& (see' *280 Section B paragraph 6.1 (iv)
and (v} o aE

4. CONSOLIDATION

4.1 The Policy on th iHocation and Managsment of Small Pelagic
Commercial Fishing Riging: :2024states thay fi4owing the allocation of
15-year commearcial fisking sighte i thes wector, the Depariment will
facililate the COnsohdatfon 2 iy voncfuet -1 RHs: active in the sector, if

». HQOQ‘

necessary.

_Svgartment of Formatry
Fliheries and the Ervirgnmsm

i : a Faretrust Buifiding,
. WY mmmw Way,
DATE: /R -JDr/ e 7u7e Ly aﬁ,; ;4 5{, | Cwelom
L J }
%ﬁ Beag FM
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e w0 D epimeezn, mm o s [e—— ) | w. - ANN EXURE A
SCHEDULE: SARDINE/PILCHARD CATEGORISATION

Notas:

1. Distinguishing between iarge and smaill Sardine/Pilchard:
+ LARGE = greaterthan (>} 14.0 cm Total tength (LT); and
* SMALL = less than or equal to (<} 14.0 cm (L7).

»  ALL juvenile pilchard (14cm and smalter) wili ALWAYS be categorized 1o “PILCHARD BY-
CATCH s 14CH"

*  Aduit {larger than 1dcm) plicherd refiecting more thein 50%.in ANY sample as part of the
ENTIRE sample wilf ALWAYS be categorized as “DIRECTED PILCHARD"

»  Adult {larger than 14cm) piichard less than 50% in ANY sample as part of the ENTIRE sample
will ALWAYS be calegorized as "PILCHARD BY-CATCH > 14CM’

e For the purposes of pilchard categorizaiion, ECE { WATER and JELLY will NOT be taken into
accounti

2. Whether fish is coaled or not is o"f-no sig’:h:r'ﬁ'éanc;-e for categorisation purposes.

3. Examples of how " detarmine aliocatlons baséd on the revised
‘Sardine/Pilchard Categcrisatlon Flowchan are m below,
T i

it
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Reference;  EDMS233426
Enquiriea: DrAshley Naldoo
Telephone: 0214837300
Motile: 082 784 7131

MINISTER

RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPEATS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICAS
AFRICAN PENGUIN BREEDING COLONIES

1. PURPOSE
To request that Minister-
11 Nete the Repot by the Intersational Review Panél of Experts fn edvise on the proposed
fishing-area closures edjacent 1o South Africa’s Africen penguin breeding colonies.
12 Grant approval tor the policy decisions foliowing the Repost from the Panel
121  That the Emitastion of smali pelagic fishing adjacent to penguin coloniss wil henceforth
be wsed by the Department &s an appropriate interveriion In the conservelion end
rranagannnt of he Affican Penguin. Whikst & ‘a-admowiedgm that small pedagic
Mmmﬁmbmemmnﬂw.mwmmm
recant decades.
122 Furthemwre, that fishing Fmitations araund selected penguin colonies are estblished
for the following penguin colonies: Dassen Isiand, Robben ksiand, Stoney Point, Dyer
Istand, SL Croix ksand end Bird Island. The fishing Emitations are /o be impiemenied
for & minimum of ten. (10} years wih & review efier six (6} years of implementation and
dan colecion. The tenstion I implementing fisking limittions & described. in
Paragraph 2.10. However, In the absence of penguin colony spedfic agreements
across the fishery and conservation stakeholders on limiing small pelagic fishing,

e e
-;:_ =
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RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S
AFRICAN PENGUIN BREEDING COLONIES

consigeration should be given on the current inlerim Emitalions o closures that must
conlinue fram 1 August 2023, gs the intstim limitations are due fo end on tha 31¢ of
July 2023,

1.3 Approve the implementation of the recammendsticns for future stience from the Intemational
Review Panel, Thesa will be implemented in a phasad approach depending on funding and
respurces avaliable with indusiry and civil sociely organisafions encouraged to eontribute to the
program.

14  Approve that Branches Fishedes Management and Ocoans and Coasts develop a
communicaiens and siakeholdar engagement plan to report &t least annually o siakeholders
an the implementation of these fishing limitations end ofher measures implemented as actions
in the Aftican Penguin Biodiversity Manageiment Plan,

15 Approve that the Panei work is now concludsd and that the Panal wifl be renunerated as per
the Natianal Treasury Approved ratss at the B1 dally rete scale. Each Pans! member wii be
semuneraisd for 12 weeks of ima end the Chair for 14 weeks. Any aclal expanses incuied
will be reimburead In additien t thls.

1.6  Nole that the Chair and Pane) Members are avallabls on a dele to be delermined fo present
their Report to Minister and loca! stakehoiders via an onfine mesting.

17 Approve that the Report of the Expenl Pansl can be distribuled to all staksholdérs and be mads

publicly avallable.

2 BACKGROUND AND DISCUSSION
21 South Afrlca’s substantial decrease in the number af adult Afiican Penguins since the mid-

20003 is considared 1o be caussd by @ number of differan! drivers Including food competifon
bakwaen penguins and the small pelagic purse seine fishery, Thia fishery overtaps with
foraging areas around penguin bresding colonies such ss Dassen, Robben, Stony Poini, Dyer,
8t Crofx and Bird Islands, which vie for the samg sardine end anchavy resourcas. To further
undsrstand thls, a siudy was inileted fram 2008 untli 2021 o essses the effects of closum or

«condroversial, with diffarent opinkans. an how to inferpret them..

i
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RECOMMENDATIONS FROM THE REVEEW PANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S
AFRIGAN PENGUIN BREEDING COLONEES

22

2#3

This prompted the eetablishment of the Govemancs Forum in January 2021 to provide a
synthasis of the cument scientific Information refaling o fishing closures and Afican penguin

population declines. The Govemance Fomm (GF) was primérily made up of DFFE sclenfists

from the Branches Qgeans & Coasts, Flsheries Managsment and the South Afican Nationz
Parks {SANParks). The Governance Farum was further supporied by the Extendsd Task Team

‘which incorporated into the GF three represantatives each from the smali peleglc fishing sector

and the civ} soclefy conservalion seclors. The objocBve of the Exiended Task Team was lo
propose aclions to siow tha decling of the Aftican penguin through; (i exploring overlaps. in

penguin forage areas and.small pelagle fishing; and (M) developing s seience plan b Investigate

the- cause, possible Interventions and impstt of Intervenfions. No agreament was reached
within the Extended Task Team on the possble interventions and their Impact. This task was
then refemad to the Consuliative Adwisory Fosum far Marine Living. Resources {CAFMLR} In
Januery 2022,

The Consultative Advisory Forum for Manne Living Resourtes was lagked to develop
recommendations on fimiting -smaf pelagic fishing atlvilles adjacent to penguin colonies. A
range of doecuments and presentations were provided o the CAFMLR and joint
recommendations wers sought on potsnlial fishing closurss. The CAFMLR recommended a
sompromise betwaen two positions provided by consatvation and the fishing indusiry, through
a 50:50 epproach using Marxan, a commercially availabls decislon supper fool, The other
CAFMLR recommendations Inciuded, amongsl others, the appaintment of an intemational
panel of experts (o sclenbifically evalitate the science, that models of intermediate complexity
for ecosysiams assessments. (MICE) be applisd to quantify the Impacts from other drivers of

penguin decline and that there needs to be stronger action and focus on implementation of the

African Penguin Biodiversity Management Plan In.order to address the most important drivers
of penguin dacling. The CAFMLR fishing limiation recommandations were nof widely accepted
by. eithar secior, with both seclors requesting that the Minister appeint an Intemational Panal

{hal would review:

8j queniitalive scienfific analyses of the istand Closure Experdment {{CE} and subsaquent
publications to svaiuate whether the scleniific gvidence from the ICE indicates that
limiting small pelagle fishing around colonies provides & meaningiul improvement ta

panguin populations.
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RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TO ADVISE ON THE
PROPDSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S
AFRICAN PENGUIN BREEDING COLONIES

b) Aasess the costbensfit trade-off of 1) costs to fisheries, versus 2} the proportion of
penguin foreging renge protected during the bresding season, for different fisheries
exzlusion Seenarios.

24  While the protesses of the Intemational Panst were underway, the Department implerientad
precautionary preliminary closures from 1 September 2022 to 31 July 2023.

25 A nofice was publishied n the Goyemment Gazette in Oclober 2022 to estabish a pans! of
experts in terms. of Section 3A of the National Environmental Management Act, 1828 (Ad No.
107 of 1898) (NEMA}. The Terms of Reference end the expscted scope.of whirk were sat out In
the scheduls fo the notice. The Terr® of Ralerance were negoliated across the Small Pelepic
Fishing Indusiry and Conservetion Secior representatives. Members of the public were invited
o nominale quali'ﬁsd individual persons with relevant axpenlss and axparinnca, to be
Recember 2022:

o Prof, André Punt {Chair}

s Dr. Aria Parma

s Dr. Eva Plagényl<Loyd

» Prof. Robert Fumess

»  Prof Philip Trathan

»  Prof. James Sanchinco {added later in 2023 as the Pans! required economic sciences
eapsriise),

26  The Panel requested information from both the fisheries and consefvation saciors before,
during and afta engagements in March and June 2023, These raquests were made based on g
subsianbal amount of pre-reading am&'_?reparalinn befors each engagement. In total the Panef
reviewed about 200 documents, Additionally, the Panal, especially the Chalr, engaged with
-analysts from the Department, fisheries and conservation sectors to clarily analyses that were
needed - often with rapid lum-around times. A further riesting of the local stakeholders and”
scientizls to present and clerily their esserlions and assumptlions was convaned by (e DFFE in
‘May. Panel mambers were observers af ihis meeling. Oral presentafions at the meelings were
made by:
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RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S

AFRICAN PENGUIN BREEDING COLONIES

27

28

28,1

» The Consulfative Advisory Farum (CAF} for Marine Living Resources

» DFFEs: Flsheries Management, Oteans and Coasts and SANParks

» South African Pelagic Fishing Incustry Association (SAPFIA}

» Conservation Sector (SANCCOB: - The South Atica foundefion for the Conservation of
Coastzl Blrds, BirdLife-SA, EWT — Endangered Wildlife Trust and WWF-SA - World Wiklife
Fund for Neture, South Africa)

» Maring Resourca Assessment and Management Group of the University of Cape Town

e Unhmsrsity of Exeter

« Nelson Mandela University.

The Panel subsequently requested addilional informetion from stakeholders, mosi of which:
were provided by means of written responses. During the June mesling, the first two days ware
open 1o The siakehalders fot further oral presentations, whilst the last three days were closed
for pane! delibsrations. The Pane! did call analysts back during fhe week to clarify agpecis or
underiake addilional enalysss.

The Pane} produced Its first draft report op the 8% of July 2023, This: drafl was then edifed by
the Editor-in-Chisf of the African Joumnal of Marine Science (housed In the Fisheries
Management Brench) and the Reporl wae laid out for publication by DFFE Comtiurications, A
procf version was sant fo the Fanal on the 18% of July with finel commenis expacisd by the
214 of July. it Is expected thal tha Report will be ready for distribution by the 267 of Juy.

The Exscutive Summary is attached as: Ahnexure 1 and lhe draft Full Report fs atfached as
Annexure 2. The Panef sellled sevral stientific discussions duing their deliberations, While
these are surmmarized In Annexure 1 ~ tha Executive Summary, a.few ane highlighted here fo
motivete the palicy recommendations in this submission. Also niota thal Sectian 7 of the Full
Reporl summarizes conclusions of the Panel (Note Ainexure 2 is sill in draft iow resolution
lay aut format while awaiting finaf eomirent kom Panel, )

The Island Closure Experiment (ICE), atthtugh with some Umitsons i scape and
benefits to-penguins, albeit small relative 1o the observed decrease in the pen;'jiiin popiitation
(benefits to population anfiual growth rtes cange from 0.71% - 1.51% comipared o decreases

5
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PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S
AFRICAN PENGLUIX BREEDING GOLONIES

282

283

284

285

28,5

287

9

210

of 10 Lo 13% from 2005 1o 2022 for West Coast stands), (This conclusion does not fully include
the Algoa Bay Colonies of SL Croix and Bind islands owing to the fimited observations that
we e posaible.)

There may te additional benefils of fishing Imtations fo penguins fhat could not have been
observed in the design of the ICE, e.g. benefits fo jivenle and adult survival.

Fishing fimitations.in years of above-average small pataglc figh abundance are likely to offer &
smaiter bengfit o penguin reproductive success.

Closures should be impiemented for periods of up 1o 10 ysarz. This will allow for a fulter
assessment af benefits fo the. adult populstion.

Fishery costs of closure or fisling Emitations as presenlly estimeted are likely fo be an
ovenestimation. Cumant methods offared to calculate costs fo the fishing industry can however
ba used lo eveluate the relative impact of diferent closura options,

Additonal scientific investigations and ohservations are needed. The Panel's recommendalions
in this regard will be implamented in.a phased manner, including the development of Models of
inlermediate Complexity for Ecosystem assessments (MICE), improving penguin monioring
and the assessment of other conributing factors to the deciine in pengiin populetions.

The Panel has provided & methodology 1o evaluste ditferent fishing limitation opfions. These
methods can be used to assess trade-offs of existing and new fishing imitation proposals.

Basad on the above and in light of the dirs state of the African penguin population i is
recommended thal fishing fimitations ba employed as one of the Interventions to support the
conservaton of this species, Fishing limitations &re then proposad for Dassen lsland, Robben
Istand, Stoney Point, Byer Island, 5%, Crolx [efand and Bird leland. There are currently interim
fishing Amitations af thesa igands fhat ware \mplemented from Saptember 2022.

The interim fisheries fimtations or closures am sl (o expim al the end of July 2023, Thesa
should confinue untii the end of the cument fishing sasscn unless there are other colony-
spedific agresments from the representatives from the Small Pelagic Fishing industry and Civil
Saciely Conservalion Seciors. The remaining manths until the end of the turvent small palagic
fishing season will be used to evaluale: fishing fimitation options using the irade-off mathads
suggested by the Panel to propase fishing limitations for colonles where there is no agreement
across Lhe Sectors. f no afernate fishing Emitstion proposals are condluded by the start of the
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RECOMMENDATIONS FROM THE REVIEW FANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S

AFRICAN PENGUIN BREEDING COLONIES

2.1

2024 Smal} Pelagic Fishing Season (January 155 2024) the current interim fishing Emilations
wiil continue uniil the end of the 2033 Fishing Season, with @ ravisw in 2030 afier six years of
implementation from the start of the 2024 fishing season. Fishing limitations can ba additionally
reviewed during years of higherthan-average shundance of small pelagic fish stocks. The
definilion and method to calculate this average including the number of years and valid data
puints are to be determined by the Fisheries: Managemant Branch within. the 2023724 year,
Similarly, the Oparational Managemsanl Pian for the Sandine and Anthovy can be adapied to
acknewledge models of the panguln population, including al ow fish blomass levels and at
suitable spatial scales. Any decision {o aher fishing fmitations must be a joinl recommendation
from the Branch Ocsans & Coasts and thé Branch Fisherles Mansgement. The fferim
Closures Meps are attached s Annaxure 5.

and conservation seclors to find each oftier on fishing fimftation and benefit discussions, There
was some movemen! towards agreement durind o dediceled negotiation time for possible
fishing Umitations st Robben lskand, Bimd (sland and for the St Croix tsland. if Sector
representatives can confirm these, theso agreed fishing fimitelions can be implamentad
immediately. Agreed fishing fimitations wh be formalised through the Deputy Directors General

Implemented through permit conditions a fs the case with current interim fishing Emitations.

IMPLICATIONS

Personng/: None,

Finangjal; Remuneralion and refmbursement costs for the Panal,
Including local iive! and assodated costs t major elports
and mesle during trave! gre estimaled et between R 1
500 000 and R 1800000, Approval from National Treasury
b use the' BY rate Is ettached as Annexure 3 and fhe
2022123 rates are sttached a8 Annexure 4,

Communicalion: The Expert Panel report will ba made avalabla via the DFFE

Legal; Nena.

7

PR



1000

RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA. LIMITATIONS. QR GLOSURES ADJACENT TO SOUTH AFRICA'S

AFRICAN PENGUIN BREEDING COLONIES

5.1

5.2

5.2

53

CTHER BRANCHES/ GHIEF DIRECTORATES CONSULYED
The Branch: Oceans & Coasts, Branch: Fisheries Managament, SANBI and SANParks.

RECOMMENDATIONS

It is recommengded thal Minister —

Nole the Report by the Internationsl Review Pane) of Experts to advise on the proppsad

fishing-area closures adjacent fo Sputh Africa’s Afrlcan penguin bresding colonies,

Request approval for policy decizions follswing the Reporl fmm the Panel,

511  Thet the Emitation of small pelagie fishing adjacent fo penguin cofonies wil hencsforth
be used by the Department as an appropiiate. intarvention In the conservation and
mansgement of the African Penguin, Witist It is acmondedged that smafl pelagic
benefits are small refative bo the abservad decreases inthe penguin pepulations cver
recent decades.

512 Furlhermore, that fishing limitations around selected panguin colonles are estabfishied
for the following penguin colonles: Dassen Island, Robben jsland, Stenay Poirt, Dyer
lsland, St. Croix island and Bird lelerd, The fishing limitations are fo be implsmanted
for & minimum of Len (10} years with a review sfler six () yeers of implemantation and
data collection. The transition o Implementing fishing fimitatlons is described in
Paragraph 2.10. However, in the absence of penguin tolony specific sgreements
-across the fishery and conservation stakeholders on mifing small pelagic fishing,
consideration should be given.on the cument interim Jmilations or closures that must
continue from 4 August 2023, as the intsrim fmiations are-due io end on fhe 31 of
July 2023,

Apprave the implementation of the recommendations for future sdlence from the tntemationat

Review Panel. These wil be implemented iri a phased 2pproach depending on funding and

resources avallable, of which both the indusiry and fhe cvit socisty organisefions wil be

encouraged 1o cantribute fo the program.
Approve thal Branches Fisheries Management and Ocesns and Coasts develop a

communicalions and stakehalder engagement plan fo repor at least annuelly 10 stakeholders

oy
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RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TD ADVISE ON THE
PROPOSED FISHING AREA LMMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S

AFRICAN PENGUIN BREEDMNG COLONIES

on the impiementafion of these fishing limitetions and other measures Implemanted as aciions
in the Affican Penguin Biediversity Management Plan.

54  Approve that the Panel work is now concluided and that the Pane! will be remuneraled as per
the National Treasury Approved retes at the BA daity reta stale. Each Pene! member wil be
remunareted for 12 weeks of time and the Chalr for 44 woeks, Any actugl sxpenses incurrad

will be reimbursed In addition o this.
5.5  Note thet the Chair snd Panel Members are avallebls on a date to be defermined o present

their Repert to Minlster and local stakeholdess via &n onfine mesting.
56  Approve that the Repart of the Expért Panel can be distibuled to all stakeholders and be mads

publicly evailable,

CHIEF DIRECTOR: OCEANS & COASTS RESEARGH
DATE:

RECOMMENDED/RECOMMENDED A% AMENDEDNOT RECOMMENDED

DEPUTY DIRECTOR-GENERAL: OCEANS AND COASTS
DATE:

A S
DIRECTOR-GENERAL
DATE: 21/07/2023

W
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RECOMMENDATIONS FROM THE HEV[EW PANEL OF EXPERTS I‘G ADVISE ON THE

AFRICAH .FENGUIN BREEDING COLUNIES

8. RECOMMENDATIONS
it is recommended that Min/sler ~

51  Note the Report by the international Review Pane! of Experls to advise on the propssed
fishing-area closures adiacent to South Africa’s African pengren breeding colonles.

NOTED/NGTED WITH COMMENT

52  Requestapproval for policy decisions following ine Report from the Panai.

521 Thet the imitation of small pelegic fishing adjacent to penguin colonies will kenceforth
be uged by the Department as an appropriate intervention In the conservation and
management of the Aflcan Penguin. Whikst K is acknowledged that small pelagic
fishery Umitations do have.a benefit io psnguins, bist it should be noted thet these
benefils are smali refafive o the observed decreases in the penguin poputations aver
racen| decades.

522 Furihemore, that fishing limitations sround selected penguin colonigs are eslablished
for the following penguin colonies: Dassen Isiand, Robben lstand; Stonsy Point, Dyer
Isiand, St. Croix Istand and Bird Isiang. The fishing limitations are to ba implemsnted
for @ minimum of ten {10} years with a review after six {6} years of implementalion and
data collection, The Wrensilion to impiementing fishing Jimitations is described in
Paragraph 2.10. Hewaver, in the absence of panguin colony epecific egreements
across the fishary and conservation stakeholders on Imiting emall pelagic fishing,
congideration should be giver on. fha: current interim fimitations or closures that must
continue from 1 August 2023, 26 the interim limitations are due to end on the 31 of

ayxs.  Te p&hucj-ﬂ iﬁ'@m«-u .o:rf et
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RECOMMENDATIONS FROM THE REVIEW PANEL OF EXPERTS TO ADVISE ON THE
PROPOSED FISHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S

AFRICAN PENGUIN BREEDING COLONIES

53 Approve the implamentation of the recommandations for fitre sclenco from the Infemsiicnal Review
Panel. Thege wll be Implementad in 4 phased approach depanding on funding and peseurces avalabls,
of which both the industry end the chvi) saciely organisatins will- be encouraged to contribite to the

pragram.

{ APPROVED/ARFROVED AS AWENDEDINOT APPROVED

54  Approvs that Branches Fisheries Manegemant and Oceans and Coasts develop 8 communications and
stakeholder engsgement plan 1o report al lesst annually to stakehrigers on the implementalion of these
fishing. Emilations and ofher messures implementsd 8s scllons in the African Penguin Biodiversty
Managsmasnt Plan.

EPPROVEDMPPRWED A% AMENDENWNOT APPRUVELD

55  Approve ihat the Pansl work is nww concluded and that the Penel will be remunerated as per the
Nationg] Treasury Approved rzles 8 the B1.daily mle scals. Each Panel member will be: remunerated
for 12 weeks of time and the Chal.for ¥4 weeks. Any ec.lual expenses incumed will be reimburzed in

addition ko this. L»JM MM&W—, LL""\--!---:" r/-ﬁ',w

mpnwltummo?% oy eunsm,%r pn:m'n wobralf

56  Nole thei the Chai emd Panel Members are avallsble oh.a date {a b datermined o pregent thelr Repert
taMiniataraMlomlsH&ehaldmmanmﬂmmeeﬂng IMP M{[L{ sl ﬂ,wﬁ

—

norepmﬁrsdw:m comum pMﬂ + W{M

57  Approve that the Report of the Expert Panel.can be disiributed to el staksholders and be made publicly
o, s WM. Uegpean o Maitd
T e

i -~ - = L e m t ,{:C
ESB.DGREEGY | ' i

MINISTER OF FORESTRY, FISHERIES AND THE ENVIRONMENT

DATE: 7 R }—_—,L }"'T wg

APPROVEDIAPPROVED AG AWENDEDINOT APPROVED
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REPORT OF THE INTERNATIONAL REVIEW PANEL REGARDING
FISHING CLOSURES ADJACENT TO SOUTH AFRICA’S AFRICAN
PENGUIN BREEDING COLONIES AND DECLINES IN THE PENGUIN

' PO?U’LATION

EXECUTIVE SUMMARY N _

e The population of African penguins brecding in South Africa has been declining rapidly
(approximately 8% per annum since 2005) and is consequently at a high risk of extinction
in the wild in the coming decades. It is egsentie] to understand and mitigate the primary
factors leading to this decline.

e Considerable effort has been mads by the fishing and conservation sectors in collaboration
with goverminent to understand the causes of the decline and how they might be mitigated.
The Panel commends South Africa on its world-jeading efforts to underpin chatlenging
utilisation-conservation policy decisions: with sound science.

» implementation of closures managed within the Island Closure Experiment (ICE) aimed to
understand whether reducing fishing around islands with penguin breeding colonies would
help to reduce the curent rate of decline. This internationally-recognised experiment
involved implementing an aliernating pattern of closures around. four island breeding
colonies on the South African west and south coasts. It is riow complete and,
notwithstanding the difficulties implementing the experiment, has been successful in
demonstrating for the west colonies of Dassen and Robben islands. (those more intensively
studied within the ICE), that excluding fishing around island breeding colonies is likely to
reduce the rate of decline in the populafion fto a small exfent, mediated through
improvements in reproductive success. Excluding purse-seine fishing arcund island
breeding colonies is also likely fo-have other positive benefits for penguin conservation,
such as facilitating higher adult survival, but the ICE was not designed to estimate such
effects.

» The Panel recognises that closure of purse-seine fisheries around penguin colonies will
provide only a part of the measures required to slow/reverse the population: decline of
African penguins.

o There is a frade-ofi amongst maximising benefits to penguins, minimising the costs to the
fishing industry, and having a relizble basis to quantify the effects of closures (in,cluding.
ne closures) on the penguin recovery rate. The trade-off among closure options is 2 policy
decision related to conservetion, economic and social goals and objectives for South
Africa, This report outlines some -aspects that could form part of a decision-making
framework to identify the closure options that will provide the best outcomes for penguins
given some level of cost to the fishing industry.

@ The effects of alternative fishery closure designs differ amongst the island breeding
colonies, in terms of reducing the rate of decline, costs to the fishing industry, and social
impacts. Hence, advice relatad to the effects of possihle closure options is presented by
island breeding colony, and not simply at the. régional or national level; decisions on
closures should also be made by. colony, taking account of the unique aspects of the fishery
and threass at each colony. :

o The impacts to the ﬁshmg mdustry can bﬂ evaluated usmg an oppnrtumty -based model”

be “replaced” by fishing otside these areas together with a Somal Al:cnuntmg Mamx




(SAM) model that converts “lost catch* into ¥eonomic impacts (loss of GDP and jobs) on
economy. The OBM and SAM modcl can be used te rank closure optmns m terms of
econamic effects but the OBM likely overestimates the potentml [ost apportunities outside
the closed area on a given day. The Panel remains concemed about: (i) the lack of
information on how the closures impact fishing costs and fishing behaviour; (i) the ability
of the SAM moadel to adequately attribute impacts af the scale of fishing communities; and
(iil) that there are sociel impacts that are not estimated using the SAM, but are important
to consider in any trade-off analysis.

Evidence suggests that catches from within closure areas will be meore difficult to replace
amu;nd Dyer Esland and St Crozx Tsiaud than amund the other remaining five colamas Wlth
reduced, if closures around pengum preferred habitats are well desxg'ned

The Panel identified {in this report) recominendations related to future monitoring of
peniguin colonies and research to understand the effects of closures on the change in
penguin numbers and costs to the fishing industry and local communities.

Further attempts were made to identify consensus closure options among the fishing and
conservation sectors during the Panel meeting and ongoing efforts to identify such options
ar¢ encouraged, particularly as closures may need to be adjusted given the results of future
monitoring.

The Panel strongly encouraged continued communication, and collaboration; with
transparency of research data and analyses, s means to build trust and strengthén these
discussions. Working collaboratively will further enhance the effectiveness and social
acceptability of management measures and decisions.aimed at mitigating the decline of the
African.penguin.
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REPORT
OF THE INTERNATIONAL REVIEW PANEL
REGARDING FISHING CLOSURES ADJACENT TO
SOUTH AFRICA’S AFRICAN PENGUIN BREEDING COLONIES
AND
DECLINES IN THE PENGUIN POPULATION

DEPARTMENT OF FORESTRY, FISHERIES
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Panel Members
Prof, André Punt {Chair} - Professor in the School of Aquatic’and Fishery Sciences
at the University Washington, Seattle, USA and a past Director of the School.

Dr. Ana Parma - Principal Scienfist with the National Scientific and Technological
Research Council of Argentina (CONICET),

Dr. Eva Plaganyi-Lloyd - Senior Principal Research Scientist at CSIRQ based in
Brisbane, Australia

Prof. Robert Furness - Principal Ornithologist at MacArthur Green

Prof Philip Trathan — Visiting Professor at Ocean and Earth Science, National
Oceanography Centre, Southampton

Prof. James Sanchirico - Professor of natural resource ecenomics and pelicy in the

Department of Environmenta!l Science and Policy at the University of California at
Davis.
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- MINIBTRY: FINANCE
' REPUBLIC OF SOUTH AFRICA

Privete Bag X115. Protorta, 00O Tel: 427 ‘2 A2FE9Y1 Fax +27 12323 3282
P QBox 26, Caps Town 805 Tel 427 21 480 5100 Fax +27 21 451 2934
- minEaRieasuiv gov il

Ref: M3115.’40{130812022}- _

Hor. Ms Barbara Creecy, MP

Minister of Forestry, Fisherles and the Environment
Private Bag X447

PRETORIA

0oa1

Dear Minister Creecy,

REMUNERATION RATES FOR THE APPQINTED OF MEMBERS TO MINISTERIAL TASK
TEAMS AND PANELS OF EXFERTS THAT ARE ESTABLISHED IN TERMS OF SECTION 3A
OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1998 (ACT NO. 107 OF 1998)

in my latter dated 27 July 2022 in which | slaled that an appropriate basis for the recommendation
of a remuneratian cateqory far any other forum or commitiee be established in {erms of Section
3A of the National Envircnmenlat Management Act, 1998 (NEMA) must be eslablished through a
Central Evalualion Commiftee process ia gwe me a basis o consider requests for approval of
remuneration calegories,

It has come to my attenticn that you intend eslabhshrng saveral ministerial task teams and panels

administrative tasks in aur own heavy schedules | was advised that my concurrence to s single
remuneration category for all these task teams and paneis would be more preduclive.

[ hereby give my conaent to the deiarmination of'a singlé remuneration category, namely category.

B1, for members of the ministerial task teams and panels of exparis fo be appointed in terms of
Section 3A(c) of the National Environmental Management Acl, 1998, {Act No. 107 of 1998). Any
deviation from this consent would have fo be specifically and individualiy follow the CEC process
which would give me alsc a basis to vonsider requests for approval of alternative remuneration
categories.

The B1-caiedo’y rates would be as follows: e s ks i
| Category Classificat catton Bi ‘Part-hme membe-rsj
| Remuneration .~ . ' r2019 rates e

+ Meeting rate ;

i | Fulldirne rate

¢ Position j {for comparison purmses oniy} _
e \PETADOUM . Perday - Pethour
‘Chairpersan | R1 087 879 o R«4 31? . - RB40

{0 S
‘Members [ RE60087

TS R2 619 Ry

i, i i, i .;',%

910
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Expenditure incurmed in respect of this concumerice is to be accommadated within the budget
aliccation of the Departmeht of Forestry, Fisheries and the Environment,

I trust that you will find the above in arder, g

Youra sincerely,

ENOCH GODONGWANA
MINISTER OF FINANCE
DATE: 11/01/2023
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HENEAE SO
Department;
National Treasury

"

L

{'}a-}’jr REPUBLIC OF SCGUTH AFRICA

Brivate Sagy K175, Poiorin, 0001 + 40 Chingh Squaee, FETOAM, 000% > Teb +37 52 5 3111 Fan+ 2! 12 400 SOTX - v trien dury. grcia

FROM: Mt JC Rriger Refi FRE0-B/6M24/901 Tal 012 315 3218. e-malk Chrs.Xugenfiirsasury.gov e

TG ALL -

ACCOUNTING OFFICERS QF COMSTITUTIONAL INSTITUTIONS, AND NATIONAL AND
PROVINCIAL BEFARTMENTS, HEADS OF PROVINCIAL TREASURIES AND ACCOUNTING
AUTHORITIES OF PUBLIC ENTITIES

2023 REMUNERATION LEVELS: SERVICE BENEFIT PACKAGES FOR
OFFICE-BEARERS OF CERTAIN STATUTORY AMD OQTHER

N

STTUTIONS

Tha Minister of Finance has approved a cost-of-iving ediustimant of 3.0 per cont as indcated in
Annexure A with effact from 1 Aprll 2922,

The relevani category lavels provide for ajl-incluaive flexibla remuneratton packages {nclusiva
of service benefits). . Fuikime members’ romungralion peckages must be siructured in
accordance with the principles of the Senior Mansgement Sarvice (SME}*. In structring the
packagss, office-hearers should make due provision for ponsian and medicat aid and must also
ensure that taxation rules goveming the structuring of salery packages are complied with, The
indicaied rates are sitting fees and exciusive. of paymenis in respect of preparation, resaarch
and traveliing (to and from masling venues) $me. The rale zer day Is the maximurn alfowable
rr,_r_ﬁygeratton AR any _ 24:hour_da: irresp.ectlve .of tha _oumber_of bourdsfcaunclis ﬂn;‘._f

Tha raievant axecudiive authcrm&; also nesad to apprave an incredse in the femunaration of
offico-bearers. These authorities therefore need Lo ensure that the increased remuneration i
gffordabie, befare granting such approval. The-axlent to which the authorities wish fo apply the
adjusted remuneration shoukl bp based on the avaluation ef work done by the office-bearers o
the relevant institution.

Current VAT law requites non-exécutive directors (NEDs) of companies to regisier for and
charge VAT in raspact of any director's fees samad Tar sarvices rendered as a non-gtscutive
diracior. Kindly note that the above retes -are VAL insiusive,

The value of the feas must, however,; exceed: the compuisory VAT registafion threshoid cf
R1 million in any 12-month consscutive pedlod but.NEDg can voluniarily register for VAT as
well?,

e e ek

T Tha 8MS hardbeak is compiiad by and avsilahle from tre Departiment of Putu: Serea eng Adm.r ﬂ‘-:ai-o H]

Fuﬂh-efdefaieenu-ﬂﬁm..ne*aimar‘h;:-etmhmmars:smila—:ﬂam Sy REAL L AL WIRD MMELeTd o vie T out
N i 5 PR L DT ke SR
Livnud 1Fie-a Faret @i g T magtie M:h{\h«‘b‘ﬁ‘ih‘ Bl s LA vahai S b o T Tl S o n etk @ e celhianaae
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Aoustlosal Twsury | L wikmormas
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BECE

2022 REMUNERATION OF NON-OFFICIAL MEMBERS: COMMISSIONS & COMMITTEES OF INCIUIRY,
AND AUDIT COMBITTEES .

5. Funds {or inflation-relatad incregses in.sxpendiiure and salary adjusiments far 2022/23 have
besn made available in the MTEF and were allocated o depariments, pubfic entities and
institutions. Any additional axpenditure that could rise by implementing this approval must b
defrayed Erom existing budgst aliscations of departmenta/publlc entiles/instutions,

6. Employees of organs of State serving as cffico-besirers on public entittes nskhdions are not
eniitisd o additional remuneration.

0 woptncl

(CHIEF DISECTOR: FUBLIC ENTITIES GOVERNANCE UNIT)
for DIFECTOR-GENERAL: NATIONAL TREASURY
DAT 172 »1] 2ory

MR Tk wweumr £33 4 Bty VAN R









Annexure 5

Intenm Fishing Limitations or Closures Implemented kem 1 September 2022

3. e ey : B i

Ej Pursassing ishing prohibited
(ML el conditens) :

(\J 20 % raciug around colory
.I'ifi}lnwun_nkuuma&ma"
i

916

Figure 1.7. from the Expert Penel report showing Interim closures to fishing {red polygons) as currently
impiemenled. These closures have been implernented since September 2022. Vessels. <26m in length

are allowed fo fish in the offshore area {outside the red dotied line) of Dyer Island.
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Arista Wasserman
A "

From: Janet Claire Coetzee

Sent: Thursday, 12 September 2024 19353 -
To: Arista Wasserman

Subject: Fwd: Data request / Mike Bergh, SAPFIA

Further attachment requested

Get Qutlonk far Android

From Azwranew; Makhado (AMakhadn@dffe gov za>
Sent: Tharsday, July 25, 2024 4:13:02 PM

To: Janet Claire Coetzee <JCoetzee @dffe gov.2a>
Subject: FW: Data request / Mike Bergh, SAPFIA

Deay Janet

Do we need to respond further to the reques: or is this a new request? Piease see the response below

Dr Azwianewi Makhado

Specialist Scientist

Department of Forestry, Fisheries and the Enviranment

Branch: Oceans and Coasts e tne
Cape Town

foresay, hsheries
and the environment

REVUBLIC GF SCUTH AFRIGA

Honorary Research Associate

*itzPatrick Institute of African Ornithology
Department of Biological Sciences
University of Cape Town

Rondebosch 7701

South Africa

From: Alistair Mcinnes <allstalr.mcmnes@blrdufe org. za>

Date: Monday, 05 February 2024.at 13:42 -~

To: Azwianewi Makhado <AMakhado@dffe.gov.za>

Cc: lorien.pichegru@mandela.ac.za <lorien. pichegru@mandela.ac.za>, r.sherley@exeter.ac.uk
<t.sherley@exeter.ac.uk>, Lauren Watler <taurenw@ewt.org.za>

Subject: RE: Data request / Mike Bergh, SAPFIA

Dear Newt

! have consuited with the data providers regarding your reglest. Unfortunately, we are not in a position to provide

this data {aiready made available for the specific purposes of the International Panel Review process and subject to

an NDA} outside a formal réeview process which includes seabird bivlogists. The purpose of the data-request is not

1
o

B



clear to us and we are reluctant 1o share data which is currently-the subject of imminent peer review and
publication.

Regards

Alistair

From: Azwianewi Makhado <AMakhad o@dffe.gov.za>
Sent: Wednesday, January 31, 2024 9:34 AM

To: Alistair Mcinnes <alistair.mcinnes@birdlife.org.zd>
Subject: FW: Data request / Mike Bergh, SAPFIA

Dear Alistair

| have received a data request from Mike Bergh on the tracking of penguins. Please below his request and please
advise if it is possible to make those data available.

Regards
Newi

From: Dr Mike Bergh <miké@olsps.com>

Date: Monday, 29 January 2024 at 10:21

To: Azwianewi Makhado <AMskiado@dfis. goy.za>

Cc: copeland.fishconsult <copzsland. fisicensdit@gnaii com™>
Subject: RE: Data request / Mike Bergh, SAPFIA

Dear Newi

t am foliowing up my data requests in the emaii below with.same more.detail on.item 1 in my email of 26 January
2024, t would like to obtain the following information:

1. African Penguin tracking data from the Dassen istand, Rohben Isfand, Stony Point, Dyer istand, St Croix island,
and Bird Iskand colonies.

2. R code to create core foraging areas, otherwisa known as Marine important Bird Areas {miBAs), as formed
the basis for MIBA shape files proposed as closed areas by Birdlife late last year, or aliernatively as were
submitted to the international pane! on penguins in the first half of 2023,

to repeat them.

Regards

Mike Bergh

From: Dr Mike Bergh

Sent: Friday, january 26, 2024 5:17 PM

To: Azwianewi Makhado <AMakhado@dftz.aov.za>

Cc: Michael Copeland <ippeaiand. fishcqosuitifamatl com>




Dear Newi

t am responding to your reguest for any data requests frem SAPFIA, your email to Mike Copeland on 20 lanuary
2024 refers. From my side | have two fairly straightforward data reguests which 1 think you would be ahble to
respond to quite quickly. These are as fotlows

A. The most recent time series of seal pup courds tor South Africa, by location and year
B. The mast recently updated time series of penguin population size estimates for South Africa, by colony and
year.

Then'in broad terms | have the following data recuests:

1. The penguin foraging data and associated R code used by Birdlife to calculaie MIBA shape files. | will need
fo provide a follow-up request with more detail, but since we previously obtained these directly from
birdlife, they would know what | need. But | will re-clarify that in an-email to you early next wee,

2. Detailed information from hytro-acoustic pelagic surveys. Fwill need to follow-up next week on this via
email, but this is just a heads up of a request  witl clarify then.

Regards

Mike
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agriculture,
forestry & fisheries

Agriculture, Forestry and Fisheries
REPUBLIC QF 80UTH AFRICA

CODE OF CONDUCT FOR SCIENTIFIC WORKING GROUPS;
including Task Groups established under the auspices of the Scientific Working Groups

Why a Code of Conduct?

The purpose of the Code of Conduct is to ensure that SWGs continue to provide forums for
unrestricted, uninhibited and therefore rigorous scientific exchange and debate, with the primary
objective of ensuring a sound scientific base for the recommendations on which managerment
decisions are made.

What does this mean to you as a Member or Observer of a SWG?

As a Member or an Observar of a SWG, this means that you may engage freely in rigorous scientific
debate. It also means that you have the responsibility to respect and protect the integrity of the
scientific deliberations, infarmation, and other Members and Observers within the SWG. Issues raised
during SWGs may be discussed with others within your interest group {for axample a scisntific team,
an industry association, etc.). However, Members and Observers are expected to honour these
scientific processes by not making confidential information disclosad (either verbally or in writing) by
Menibers, Observers or the Department available in public forums or media without prior permission.
from the disclosing Member, Observer gr:the Department. Members and observers are to familiarize
themselves with the generai terms of reference for SWGs.

This Code of Conduct is also applicable to participants of Task Groups established under the auspices
of Scientific Working Groups.

FDeclaration by Member or Observer of a Scientific Working Group

i In my capacity as Member/ Observer of a Scientific Working Group, | underlake to honour the
following Code of Conduct for Scientific Working Groups. { hereby pledge to:

+ participate in the Scientific Working Group to the fullest of my ability, with scientific rigour being my
primary obiective .

» parlicipate in a manner that is respectfu! io all other participants in the Scientific Working Group
perform tasks or duties agreed upon by myself and the Scientific Working Group within the agreed
timeframes

+ ensure that data and information on which scieniific recommendations may be based is freely
available to the Scientific Working Group . . .

= provids protection jor the Scientific Working, Group, its Members and Observers by ensuring that
discussions held within Scientific Working, Groups are not revealed in public forums or media

s provide protection against research in progiess, or the procass of scisntific debate, being used to
damage the reputation of the Department, the Scientific Working Group and/or its Members and
Observers .

» ensure that confidential data/information/docuiments disclosed by Members, Observers or the
Department are not revealed in pubtic forums or media or used in publications or by the Scientific
Working Group in the formulation of nianagesment advice without pricr permission of the disclosing. i
party




* protect commercial interests through maintaining confidentiality of commercially valuable
information

 protect against Scientific Working Group documents classified as confidential being circulated
ouiside of the Scientific Warking Group, and pacticularly to public forums and media without prior
permission from the Department unfil the decision-making process has been completed and the
decisian made public by the Minister (or delegatéd authority), of a period of temporary
confidentiality granted to a document has expired.

| further acknowledge that failure to horiour this-Code of Gonduct may result in forfeiting my
participation in the Scientific Working Group. |
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IN THE HIGH COURT OF SOUTH AFRICA
GAUTENG DIVISION, PRETORIA

CASE NO.: 2024/029857

in the matter between:

BIRDLIFE SOUTH AFRICA First Applicant

SOUTH AFRICAN FOUNDATION FOR THE
CONSERVATION OF COASTAL BIRDS Second Applicant

and

MINISTER OF FORESTRY, FISHERIES AND

THE ENVIRONMENT First Respondent

DEPUTY DIRECTOR-GENERAL: OCEANS AND
COASTS, DEPARTMENT OF FORESTRY,

FISHERIES AND THE ENVIRONMENT Second Respondent

DEPUTY DIRECTOR-GENERAL: FISHERIES
MANAGEMENT, DEPARTMENT OF FORESTRY,

FISHERIES AND THE ENVIRONMENT Third Respondent

THE SOUTH AFRICAN PELAGIC FISHING

INDUSTRY ASSOCATION Fourth Respondent

EASTERN CAPE PELAGIC ASSOCIATION Fifth Respondent

CONFIRMATORY AFFIDAVIT
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I, the undersigned,
DIKELEDI MOLEPO
do hereby make oath and state that:

1. | am an adult female and employed as an attorney with the office of the State
Attorney in Pretoria. | am the attorney of record for the Minister and the
Department of Forestry, Fisheries and the Environmental (DFFE) in the

aforementioned matter.

2.  The facts contained herein are true and correct and fall within my personal
knowledge and belief save where the content indicates otherwise. | am duly

authorised to depose to this affidavit on behalf of the DFFE.

3. | have read the affidavit of Dr Dion George, the Minister of Forestry, Fisheries

and the Environment and confirm the content thereof insofar as it relates to

(J
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DIKELEDI MOLEPO

me and/or steps taken by me.

| hereby certify that the deponent knows and understands the contents of this
affidavit and that it is to the best of the deponent’s knowledge both true and correct.
This affigavit was signed and sworn to before me at f&_gﬂjﬁl H#T onthis
the |4 day of SEPTEMBER 2024, and that the Regulations contained in
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August

N7




3

1977, and as further amended by R1428 of 11 July 1989, having been complied

with.

qu
COMMISSIONER OF OATHS

Fullnames: Sar (OF \?O*G?'_T‘LA
Address: . 2% oot Sa~ades

Capacity: } AT\ P A0
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