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NOTICE OF MOTION: 

CONDONATION APPLICATION IN TERMS OF RULE 27(3) 

BE PLEASED TO TAKE NOTICE that the First to Third Respondents intend 

applying to the above Honourable Court at the hearing of the matter for an Order in 

the following terms: 

1. Condonation for the late filing of the Answering Affidavit and Confirmatory 

Affidavits. 

2. Further and/or alternative relief. 

TAKE NOTICE FURTHER that if you intend opposing the application, you are 

required to notify the First to Third Respondents' attorney in writing within five (5) 

days of service hereof and within ten (10) days after having given notice of your 

intention to oppose, file your opposing affidavit, if any. 

TAKE NOTICE FURTHER that the First to Third Respondents have appointed the 

offices of the State Attorney, Pretoria, I ocated at 316 Thabo Se hume Street, Pretoria 

Central, Pretoria, Gauteng, at which they will accept notice and service of all 

process in these proceedings. 

TAKE NOTICE FURTHER that electronic service will be accepted at 

DiMolepo@justice.gov.za / GSekati@justice.gov.za 
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TAKE NOTICE FURTHER that the Answe·ring Affidavit of the First Respondent, DR 
,·. '"~. 

DION TRAVERS GEORGE filed herewith, together with annexures and supporting 
• : . 

;, .. 
• • f • 

affidavits, will be used in support of the apf:)Hcation. 

KINDLY ENROL THE MATTER FOR HEARING ACCORDINGLY. 

DATED at PRETORIA on this the 19 DAY qf SEPTEM 
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I, the undersigned, 

DR DION TRAVERS GEORGE 

do hereby make oath and state that: 

1. I am the Minister of Fotestty1,Fis,heries a.nd the.Erwlronment for the· Republic, 

of South Africa. As such, I. am the Executive Head of the Department of 

Forestry, Fisheries and the· Environment ("the Department" or "DFFE") wrth 

offices located at Erivironmenta1 House, no 47~fSteve Biko Aven1Je, Arcadia 

Pretoria. 

2. I was appointed as the Minister of OF.FE 3 July 2024. My predecessor is 

Minister Barbara Dallas Creecy ("'Minister Creecy'), who previously served 

as Mi,nister of DFFE from 29 May 20:19. until July 2024. Where this affidavit 

refers. to decision$ and/or steps taken by Mjnister Creecy, ,I !X)11firm the truth 

and correctness of the tacts concerning those decisions. 

3. The information concerning the various decisions relevant to the. present 

review application, emanate from documentation under .the control of the 

Depa,r:tment. Most of the documents to which -I refer form part of the-Rule 53 

Record (''the record'). 

4, I am authorised, by virtue of my poiition as the Minister and the executive 

head of the Department, to oppose tt,e relief sought by the appJicants and to 

depose to this affidavit in fyrtherance thereof. This affidavit constitutes the 
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answering affidavit of the first to third respondents ( collectively referred to as 

"the Department" or "the DFFE")) and is accompanied by the confirmatory 

affidavits of Ms Janet Coetzee, DI' Ashley Naidoo and Ms Oikeledl Molepo. 

5. When I make submissions of a legal nature, I do so qri .the advice .of the: 

Department's legal. representative$, which advice I accept E:IS sound. 

6. Before I deal with the allegations in the founding and supplementary ~ffldavits; 

f oLJUine the bases for the Oepartmenfs opposition to the appNcation which I 

do in the introduction below. 

A. INT_BC>.O.UCTION 

7,. Minister Creecy took a decision on 23 July 2023 to implement no-take fishing 

zones (also called island closures) for a period of ten Y.ears around South 

Africa;s six African Penguin breeding colonies. These islapd closures were 

implemented as a,conservation measure to mitigate the decline in the African 

Penguin populatlon. 

8. In this application, the applicants seek to review ahd set aside this deci~ion 

and tnrough the Court's intervention, .effectively seek to impleni~nt more 

extensive island closures than those which are currently in place. 

9. The island closures which are currently in place· (and which is the subject of 

Minister Creecy's decision on 23 July,2023) already cover approximately 65% 

of the total geographical· range of the appticahts proposed closure 
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delineations. The applicants aUege that they have adopted and implemented 

the recommendations of the International Review Panel, an international 

advisory committee which Minister Creecy had established to advise inter alia · 

on the benefits of island closures as a meaningful conservation measure to 

mitigate the decli.ne of the African Penguin population. 

10. The island closures directly impact the management of fisheries and fishing 

rights which have been granted to Right Holders in the small pelagic (anchovy 

and sardine) sector pursuant to sections 13 and 18 of the Marine Living 

Resources Act 1998 (MLRA). 

11. The island closures directfy affect the small pelaglc fishing industry for the 

reason that small pelagic fish, iii particular, sardine and anchovy, ate the 

pref erred prey of the African Penguin. The small pelagic fishing industry and 

the African Penguin thus compete for access to small pelagic fish: the fishing 

industry for human and other consumption, and the African. Penguin for prey. 

There are accordingly different interests and competing rights at stake: the 

rights of the applicants who represent conservation interests ("Conservation") 

and the rights and interests of the small pelagic fishing industry ("Industry"). 

12. The Minister, as the representative of the State, is politically and legislatively 

responsible for the administration, monitoring and oversight of both sectors 

often where competing rights and divergent interests play a role in decisions 

which must be made. 
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13. The decision to impose island closures on 23 July 2023 therefore involved a 

balancing of rights and interests. 

14. I observe that: 

14.1 Island closures around the 6 penguin breeding colonies have been in 

place since September 2022. The applicants did not seek to review 

this decision at that time on the basis that the decision was not 

authorized and therefore unlawful. This would fundamentally 

undermine their case should this be a basis for their review challenge. 

14.2 Island closures are recognized as a meaningful conservation measure 

to protect the African Penguin. This is demonstrably supported by the 

fact that the applicants themselves seek more extensive island 

closures. Implicit in the relief they seek is an acceptance that island 

closures are a meaningful conservation measure. The applicants also 

hereby accept that the Minister has the power to impose island 

closures as a conservation measure. 

14.3 There is no scientific data which, concluslvely proves that island 

closures will arrest the decline of the African Penguin and prevent its 

extinction. This means that the objective which the applicants 

ultimately seek to achieve is not capable of being inet by the relief 

which they seek. 

, ... ,..,.;,.·,;,: 
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15. The applicants seek to challenge Minister's Creecy·s decision as irrational, 

unlawful and unconstitutional and seek a substitution of the decision by this 

Court. 

16. There is no merit to the application. This is so because: 

16.1 The decision was properly authorized in terms of the relevant 

legislation. 

16.2 The decision was based on the Expert Panel's Report which was the 

subject of extensive consultation and engagement with the relevant 

stakeholders including the applicants. 

16.3 The decision was consistent with the purpose of the empowering 

legistatiori and the Minister's constitutional, statutory and international 

obligations. 

16.4 The de.cision was neither arbitrary nor irrational and any discretion that 

was exercised was not exercised capriciously. 

16. 5 The decision was procedurally fair, and substantively and procedurally 

rational. 

17. The application is misconceived also for the following reasons: 

17, 1 As a matter of law, it is well-established in review proceedings that the 

question is not whether the relevant decision is correct, lt Is whether 

the decision:-maker exercised his/her powers properly~, 
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17.2 The doctrine of separation of powers looms large in this application. 

When reviewing administrative actions, the Court is required to treat 

administrative decisions with appropriate deference and is required to 

give due weight to findings of fact and policy decisions made by those 

with specific functions. duties and responsibilities with a defined 

means of competence and jurisdiction. The decision to impose island 

closures around the penguin breeding coloni~s as an interim 

conservation measure is manifestly a policy driven decision which is 

underpinned by a balancing of rights and interests. The decision 

involves complex marine .3nd biodiversity science.of both a qualitative 

and quantitative nature. This is borne out by the fact that the 

applicants themselves have sought to place expert evidence .before 

the Court in support of the reliefthey seek. I say respectfully that it is 

not for the Court to decide which scientific method and/or conservation 

measure ought to be preferred and to Impose this upon the 

Department and all the stakeholders. 

17.3· At the level of fact, multiple factors are responsible for the decline of 

the African Penguin population yet the applicaUon proceeds from the 

scientific premise that the major - If not the sole driver - of the African 

Penguin decline is commercial small pelctgic fishing which, accorcling 

to the applicants, is fast depleting the preferred foraging and prey of 

the African Penguin . around the· breeding colonies. They allege that 

the shortage of preferred prey can only be· reversed and sustained by 

more extensive island closures which effectively means more invasive 

no-take fishing areas around the penguin colonies. The facts 
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demonstrate that whilst this is a contributing factor, it is not the only 

factor which has contributed to the decline of the African Penguin and 

that a long-term solution ls substantially more complex and polycentric 

than what is being proposed. 

18. The application is also, at best, premature, given the further scientific studies, 

investigations and analysis ("the further work") identified by the International 

Review Pariel in their Report and which I d$~I with ~xte:nsively further on in 

the affidavit. 

19. The decision to implement island closures was made by Minister Creecy on 

23 July 2023 and communicated to the public on 4 August 2023. The 

applicants, the fourth and fifth respondents as part of the conservation and 

fishing sectors respectively, were afforded an opportunity until January 2024 

to engage on the issue of the island closures following the public.ition of the 

International Review Panel Report, and to approach the DFFE with a 

compromised position. This engagement process in the period August 2023 

to January 2024 is addressed by the applicants and the fourth and fifth 

respondents in their respective affidavits. This approach and opport~nity 

given to the parties is consistent with the recommendations and advice of the. 

International Review Panel that continued communication, collaboration and 

transparency of research data and analyses are strongly encouraged to build 

trust and to strengthen progress towards seeking acceptable solutiohs 

( Pa rag rap h 7. 7 of the International Review Panel Report). The. results of the 

further work are critical to the process which will enable me to re-assess the' 

position on the island closures and will better enable me to implement the 

r-' 
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necessary changes to the island closures, if necessary and if so required. 

Instead, the DFFE was served with this application in March 2024, which 

regrettably interrupted this process. For the reasons glven, as extrapolated 

further on herein, the application is clearly premature. 

20. I shall now proceed to deal with the issues arising from the application 

according to the following order: 

20.1 First, I deal With condonation for the late filing of the answering 

affidavit. 

20.2 Second, I set out the relevant legal and regulatory framework 

according fo which the application should be determined. 

20.3 Third, I set out the relevant background facts which underpin the 

application and the decision taken on 23 July 2023 (the impugned 

decision) which is the subject of this application. 

20.4 Fourth, I deal with the grounds of review set out in the main founding 

affidavit and supplementary founding affidavit. 

20.5 Fifth, I address the remedies sought. 

20.6 Sixth, l deal with the relevant allegations in the main founding affidavit 

ad seriatim where it is necessary to do so. 

20. 7 Sev~nth. I deal with the expert affidavits of Ms Eleanor Weideman and 

Dr Richard Sherley, 

1D 
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20.8 Eighth, I deal with the allegations in the supplementary founding 

affidavit ad seriatimto the extent necessary. 

20,9 Lastly, I deal with costs. 

B. CON DONATION FOR THE LA TE . FILING OF . THE .. ANSWERING 

.AFFIQAVIT 

21 . I respectfully ask for condonation for the late filing of the DFFE's answering 

affidavit in accoruance with the notice of motion filed herewith and based on 

the relevant facts set out hereunder which is confirmed by Ms Dikeledi 

Molepo; the DFFE's attorney of record from the office of th~ Stat~ Attorney. 

22, The decision the applicants seek to review was taken on 23 July 2023. The 

applicants launched this application on 20 March 2024 - approximately 

.235 days. after the impugned decision was taken. The application was 

launched on an urgent basis notwithstanding that the decision sought to be 

reviewed was taken 8 months prior. 

23. In terms of section 7(1) of the Promotion of Administrative Justice Act 200 

(PAJA), the applicant ought to have launched the application within• a 

reasonable time and not later than 180 days after the impugned decision was 

taken. The applicants have failed to do so, A diligent review applicant knows 

that whatever engagements it may be having with a decision.-maker, it must 

nonetheless ensure that it launches any review within a reasonable time. 

r'--
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24. The delay in the launch of the application has inevitably impacted the filing of 

the DFFE's answering affidavits. 

24,1 The DFFE, like all government departments, is required to appoint its 

legal team through the office of the State Attorney. It is subject to the 

State Attorney's briefing policy when it comes to the appointment of 

counsel. 

24.2 I am informed that counsel was only appointed and briefed on 4 June 

2024 and that Senior Counsel was appointed after junior counsel. I am 

informed. by Ms Molepo that the State Attorney's briefing policy is 

extremely cumbersome, which made it very difficult for her to appoint 

a suitable senior counsel in the matter with the result that she was only 

able to appoint senior counsel.the first week ih Juiie 2024. 

24.3 The papers in the matter are voluminous. The application itself 

comprises almost 1 000 pages. The papers were sent to .counsel 

electronically. The State Attorney has had difficulty with their email and 

online system which is regularly offline which means that they are not 

able to send emails and scan documents. This disruption, needless to 

state, impacts the service delivery of the State Attorney, and thus the 

State. 

24.4 Senior Counsel, Adv Golden SC, was not available for the first case 

management meeting which had already been scheduled by the time 

she was briefed. 
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24.5 Junior counsel; Adv Salukazana, attended the first case-management 

meeting before Deputy ·Judge President Ledwaba (DJP Ledwaba).on 

1 O June 2024. Although Adv Golden SC was contacted to ascertain 

her availability for the dates for the hearing of the application, she had 

no input into the timetable for the filing of papers and for the further 

conduct of the matter which was agreed to in the case-management 

meeting, nor was she able to provide any input given that she had not 

Oust having been briefed) had any meaningful insight into the 

application. 

24.6 The timetable for the further conduct of the matter which was agreed 

to in the case management meeting was then subsequently confirmed 

in a dire.ctive dated 10 Jur1e 20~4 from the office of the DJP. 

24.7 The drrective, which I attach marked "OFFE1", required the DFFE to 

file the supplementary Rule 53 Record by 14 June 2024, which it did. 

The supplementary record comprised 4 449 pages (approximately 13 

lever arch files). This was fn addition to the initial record that was filed 

which comprised 931 pages. 

24.8 The directive required the applicants to file their supplementary 

affidavit by 28 June 2024 and the DFFE to file its answering affidavit/s 

by 26 July 2024. The DFFE thus had just short of a month to file its 

answering papers from the time that the supplementary affidavit was 

filed. 

24.9 The fourth and fifth respondents were required to file their answering 

affidavits by 5 August 2024. I am given to understand that provision 

r-- ~ 
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was made for the staggered filing of the answering <3ffidavits to allow 

these respondents an opportunity t.o c;qni;icler the Minister's answering 

affidavits first. 

24.10 By the time that counsel had perused and considered the application 

and the initial record more fully whlch was done in the period between 

12 June 2024 and 8 July 2024, counsel formed the considered view 

that the Department would not be able to meet the deadline for the 

filing of their answering affidavits by 28 July 2024 given the historical 

background to the dispute which spanned more than 10 years, the 

complexity of the legal issues, the extensive and complex scientific 

data and expert evidence and the nature of the instructions that was 

required to do justice to the brief and to adequately present the case 

for the DFFE. 

24.11 The DFFE's legal team contacted the legal r1;1pt$sentatives for the 

applicants and fourth and fif1h respondents and sought ~n agreement 

for more time to file the answering papers. The online meeting with 

the legal representatives was held on 15 July 2024. 

24 .12 I am informed that in the online meeting on 15 July 2024, the legal 

representatives agreed to a variation of the dates for the· filing of 

papers and agreed that the DFFE shall file its answering affidavits by 

5 August 2024 and the fourth and fifth respondents by 9 August2024. 

The time was still not adequate but the parties agreed on 5 August 

2024, although this was still, in the view of the Department's counsel; 

optimistic. The Department's legal representatives adopted the view 
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that notwithstanding the enormous time. pressures, they will 

endeavour to do their best to honour this deadline as they did not wish 

to scupper the date for the hearing in October 2024. 

24.13 Ms Molepo addressed correspondence to the office of the DJP on 18 

July 2024 to inform the DJP of the agreement and the change ih dates. 

This letter is attached marked "DFFE2". 

24.14 However, it was not possible to meet this deadline given the amount 

of work that was -required to prepare the DFFE's case and its 

answering papers. This was a mammoth task .. 

24,15 Given the nature and scope ofthe application, consultations had to be 

arranged and - instructions obtained from different departmental 

officials across multiple disciplines, which included the Branches 

Oceans & Coasts and Fisheries Management. 

24,16 By the time that the application was launched, Dr Ashley Naidoo, who 

facilitated the International Expert Panel review process and whose 

memorandum I submission is pivotal to the application, had been 

deployed as the CEO of CapeNature and was no longer easily 

accessible to the Department.and its legal team for consultations and 

instructions. Dr Naidoo also no longer had access to his DFFE emails 

which made the facilitation of instructions to counsel difficult 

24, 17 National government elections took place in May 2024. A new South 

African governmentof-natioriat unity {GNU) was established and new 

cabinet ministers were appointed. 
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24.18 Minister Creecy, who had been the Minister of DFFE sJnce 2019 and 

who took the decision on 23 July 2023, was appointed as Minister of 

Transport in July 2024, I was-appointed as the new Minister of .DFFE. 

This change in government and the change in Ministers was 

significant. Having had no dealings with DFFE before, I am still 

familiarising myself with th.e structures, work and priorities of the 

Department. This includes all litigation. 

24.19 I formulated the view, after I was extensively briefed on the application 

by the relevant departmental officials, that the matter was capable of 

settlement and that all efforts should be made to achieve th is outcome. 

24.20 Oh my instructions, the DFFE's legal team proposed to the parties· 

legal representatives the establishment of a Working Group in the 

on line meeting on 15 July .2024. • The draft term.s of reference were 

shared with the parties for their ·consideration and input. The aim of 

the Wording Group is to inter alia address certain of the 

recommendations and additional scientific investigations 

contemplated by the lnt~rnational Review Panel in their Report. This 

is an ongoing discussion, but I· remain hopeful that the parties will 

agree to this p~opqsal as an opportunity to complete the outstanding 

areas of work which is required jn order to achieve a feasible long term 

solution for the survival of the African Penguin. 

24.21 The DFFE's counsel made contact With the legal representatives of 

the applicants and fourth and fifth respondents when it became dear 
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that the Department was not going to meet the deadline of 5 August 

2024. 

24.22 The State Attorney then addressed correspondence to DJP Ledwaba 

requesting another case management meeting. The correspondence 

dated 2 August 2024 is attached marked "DFFE3~. 

24.23 Correspondence was also addressed by the applicants, fourth and 

fifth respondents to the State Attorney and to the office of the DJP 

regarding the late filing of the answering papers and the DFFE's 

requestfor a case-management meeting. I attach the applicants' letter 

dated 5 August 2024 marked "DFFE4", the fourth and fifth 

respondents' letter marked "DFFES", and the applicants two letters 

dated 8 August 2024 marked "DFFE~" and DFFE7. 

24.24 1 also attach the correspondence from Webber Wentzel Attorneys on 

behalf of the amlcus curiae, Animal Law Reform South Africa NPC, 

dated 5 August 2024, marked "DFFEB". 

24.25 I mention that the Department's Senior Counsel, Adv Golden SC, was 

ill from 4 to 14 August 2024 and was not at all able to work on the 

matter. She had informed the State Attorney and the Department of 

her illness and had offered to obtain a medical note from her doctor 

should this be necessary. Th~ State Attorney did.not require a medical 

certificate as Ms Molepo and the Department in good faith accepted 

that she was ill and was not able to attend to the· matter. A medical 

certificate wilt be provided to the Court should this be required. 

I'-' 
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24.26 The applicants addressed correspondence to the.State Attorney on 14 

August 2024 enqufring when it's answering papers will be filed. A copy 

of this correspondence is attached ma.rked "DFFE9",, 

24,,27 The second online case-management meeting was held at 14h00 on 

Monday 19 August 2024 before DJP Ledwaba. The DFFE's counsel 

and Ms Molepo attended oh behalf of the Department. The DJP had 

indicated that he did not receive the State Attorney's correspondence 

dated 2 August 2024. Ms Molepo confirms that Adv Go!den SC had 

great difficulty with her Online connection and had lost connection to 

the Teams platform for part of the discussion. By the time she was 

able to reconnect, the meeting had concluded, and new dales for the 

filing of papers had been put in place. Attempts were made to convey 
• " • ~.. • "• " I • • • 

to the DJP the Department's posi,tjon that it would not be able to file 
,. , · . 

its answering affidavits within. one week and that it needed more time . •• ' - ; .. ; '• • . . 

to file. The DJP conveyed that if the Department required more time, 

it could file an application fo~ an ·extension of time. I attach the DJ P's 

directive following the case-managefnent meeting on 19 August 2024, 

marked "DFFE9A", 

24.28 I had in the meanUrne, in::tructed the State Attorney to address 

correspondence t~ t~e P~ttl~s to enquire about the proposed working 

group and_ to extend .~ req4P.$t for Ji meeting with the parties, without 

iegal representatives, to discuss the dispute and to try and settle the 
- . ·• • ' • ~ .l ' 

litigation. A copy of the letter dated 21 August 2024 is attached marked . . ' • • ' . : - . . . . . • 

"DFFE10". 
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24.29 The fourth and fifth respondents' reply to.the letter is attached marked 

"DFFE11" and the applicants' reply dated 23 August 2023 is attached 

marked ~oFFE12''. 

24.30 The fourth and fifth respondents. had in the meantime filed their 

answering affidavits on 23 August 2024 in accordance with the DJ P's 
' . 

_directive m~d.e pursuant to the online case~management meeting on 

19 August 2024. 

24.31 The applicants addressed correspondence dated 28 August 2024 to 

the office of the DJP, attached marked ."DFFE13", requesting more 

time until 13 September 2024 to file their replying affidavit. I attach the 

fourth and fifth respondents' reply to this letter dated 2 September 

2024, marked.''DFFE14". -·"''· 

24.32 The DFFE was regrettably unable to file its answering affidavits within 

the time period provided in the DJP's subsequent directive despite its 

very best efforts to.do so: 

24.33 The DFFE has filed its answering affidavits late in circumstances 

where: 

24.33.1 Counsel for 1he Department wa$ only briefed at the 

be~inni~g of June 2024; and where Senior Counsel was not 

able to attend t_he first case-management meetlng given the 

very short notice. 

24.33.2 Counseffor tha Department only commenced working on 

the matter from about 12 June 2024 with limited papers as 
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rn:t all the. papers were emailed to counsel at this stage as 

the State Attorn~y had experienced constant dlfficu.lties with 

thelt email ~ystem which was regularly offline. Senior 

Counsel obtained the remainder ·of the papers from her 

colleagues who represent the fourth and fifth respondents 

-and who also hold chambers at the Cape Bar. She then 

discovered that the application was 887 pages long a11d that 

sh~ wa~ missi,ng a substantial part of the application of 

alrno~t 500 page$. I m,e.ntion that by thi.s time the. fourth and 

fifth respondents already had more than 2 months to 

consider the application and to prepare their answering 

_papers, 

24.33.3 The su.ppi~ri~ntary record qf 4409 pages was filed on 
• ._ . . . . • . ' ' . . 

Friday .14 June 2024 which .had to . be perused and 

considered. 

24.33.4 Various consultations· a·nd discussions were held online, in 

person ·an·d telephonica!ly in the course of July, August and 

the beginning of September 2024 to obtain instructions on 

the issues 'addressed in the application which was very 

difficult attiriuli's as Dr Naidoo was not always available due 

to his professional commitments with CapeNature. 

25. Since the Minister's decision of 23 July 2023 is the subject of the review 

application, the DFFE's answering_affidavits are crucial for a proper ventilation 

of the issues and the just de term inaUon of the matter. 
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26. I say respectfully that there can be no proper detenninatlon of the matter 

without the DFFE's affidavits. 

27. The Department will be seriously prejudiced if the affidavits are disallowed as 

the application will then :be determined in the absence of the State who will be 

deprived of a fair hearing. 

28. As the facts show, the DFFE was not willful in. the late filing of its answering 

affidavits. The circumstances which I have set out above cumulatively 

contributed to the delay. 

29. I submit that the OFFE has reasonable prospects of successfully opposing 

the application, for the reasons. set out in this '.affidavit. 

30. In the circumstances, I respectfully request that the late filing of the answering 

affidavits be condoned in the interests .of justice. 

C. THE LEGAL AND REGULATORY FRAMEWORK 

The Constitution 

31. Section 24 of the Constitution of the Republic of South Africa ("the 

Constitution~) provides for Conservation of ecosystems and biological 

diversity, 
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32. Section 24{b) provides that Conservation shQu Id be promoted, and ecological 

sustainable development should be secured through reasonable legislative 

and other measures. 

33. The obligation on the Minister to protect, respect, promote and fulfil the rights 

in the Bill of Rights, including the rights in section 24, as provided for in 

section 7(2) of the Constitution, does hot specify the measures through which 

the obligation may be fulfilled. It is left to the discretion of the state institution 

or in this case, the Minister of DFFE. 

The National Environmental Management Act, 107 of 1998 (NEMA) 

34. The National Environment~! Management;Act, 107-o 1998 ("NEMA") is the 

overarching environmental legislation which gives effect to section 24 of the 

Constitution. 

35. The reasonableness of the Minister's actions and decision must be tested 

wlthin the ambit of NEMA and other relevant legislation promulgated pursuant 

to section 24 of the Constitution, and no~ directly against section 24 of the 

Constitutions That is so beeause the Constitutional Court has repeatedly held 

that where legi~lation has peen enacted to give effect to a right, a litigant 

should rely on that legislation to give effect to the right or alternatively 

challenge the leglslatiori as being lhedosistent with the C<;mstitutiori. 

36. Section 2 of NEMA setsovt the .principles that apply 10 actions of all organs 

of state that may have a signifi~Rtimpact on the environment. The principles 
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do not create specific obligations, as the applicants s·uggest, but instead, as 

set out in section 2(t)(b), (c) and (e) of NEMA, serve as guidelines which 

organs of state must apply in the exercise of their conduct and decisions 

relating to the protection of the environment; arid guide the interpretation, 

administration and implementation of laws concerned with the protection and 

management of the environment. 

37. The precise way in which the princrples and objectives are to be b,danced is 

a matter for the Minister to decide; as long as she/he does not do so in a way 

which is arbitrary or capricious or wl,ich was not rat( on ally connected to· the 

purpose of the statutory provisions. 

38. Section 2(2) ofNEMA provides that ''.Efivironmentalmanagement must place 

people and their needs at the forefiontof'its_ cgacern, and setve their physical, 

psychological, developinental,· cunura.J and social interests equitably." 

39. Section 2(4) of NE.MA provides that 

"(a) Sustainable development requites the consideration of all 

relevant factors includ(ng, the following: 

(i) That the disturbance of ecosystems and Joss of biological 

diversity are avoided; or, where they cannot be altogether 

avoided; are minimised and remedied; 

(iO that pollution and degradation of the environment are 

a~oided, or;. wh'ete they r;;annot be altogether avoided, a;e 

minimised and__reme.died;" 



25 

40. Section 2(4)(a)(vii) provides that a·r.:sk adveme and cautionary approach 

should be followed. This implies that the limits of current knowledge about 

the consequences of decisions and actions should be considered when 

decisions are taken. The Constitutional Court1 has held that this 

precautionary approach entails ta'king into account the lfmitation on present 

knowledge about the consequences of an environmental decision;where due 

to unavailable scientific knowledge there is uncertainty as to the future impact 

of a proposed development. 

41. The f~ct that the island CiOSi.lres implemented by the Minister as an interim 

conservation measure may not avoid or eliminate all the risk of the adverse 

impact of fishing activities on the African Penguin, does not mean there is a 

breach of the p~cautionary· prtncipfe. ·•::;. 

42. The Minister ·is requir-ed to consider·the- interests and rights of all interested 

parties. This may require a .ba\a ncing exercise when a decision \s taken which 

may affect divergent interests·.· This is provided for in section 2(4) of NEMA: 

"(g) Decisions mus.t take into. account the interests, needs and values 

of all intereS:ted and affected parties, and this includes 

recognising all forms of knowledge, including traditional' and 

ordinary knowledge. 

I Fuel Retailers ,il;sSCJcialion of Southern Afri.c;1;v'D/iacror-Genera/: Environmental Management, ·oepartment 

of Agriculture, Conservation and-Environm~nt, Mpumalanga Pfovinc:e and Others (CCT67/06) [2007] ZACC 

13: 2007 (10) BCLR 1059 {CC); 2007 (6) SA 4 (CC} (7 Jun~2007). 
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(h) Community well-being and empowermf:nt must be promoted 

through envitonmentai education; the raising of environmental 

awareness, the sharing of knowledge and experience and other 

appropriate means." 

43. In terms of section 2(4}(i), the.~ocial,.econorriic and envi[()nfuental impacts of 

activities. including disadvantages and.·. benefrts, must be considered, 
.. '. . . . . ..... ; '-'··· .: .. ·: .. . . . 

assessed and evaluated, and decisions must be appropriate in the light of 

such consideration and assessment. 

44. Section 2(4}(n) states that global and international responsibilities relating to 

the environment must be discharged in the national interest. 

45. Section 3A of NEMA empowers thei;Minister-to establish advisory committees 

in the following terms:· 

"The Minister may by notice in the Gazette-

(a) establish any forum or advisory committee: 

(b) determine its composition and functions; and 

( c) determine, in consultation with the Minister of Finance, the basis 

and extent of the remuneration and payment of expenses of any . . . .. . . 
member of suah furum or committee:" 

46. Committees, such as the International Review Panel, are appointed to advise 

the Minister. ' . .. .-

. , • •·.· 
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47, Any advice given or recommendations made are not binding on the Minister, 

who is the ultimate statutory decision-maker1 

.... --· - ·-

The National Environmental Management: Biodiversity Act, 10 of 2004 

(NEMBA) 

48. The National Management: Biodiversity Act 10 of 2004 ("NEMl3A~) is part Qf 

the suite of environmental management legislation to which the principles 

embodied inNEMA apply, 

49. The objectives of NEMBA are set out in section 2. Among these are: 

49, 1 to provide for the management and Consel'\lation of biological 
'".1·· ·, -. ; :~ ' - ••• ~. 

diversity within the Republic and of the components of such biological 

diversity (section 2(a)(i)); 

49.2 to gfve effect tp , ratified _international _agreements relating to 

biodiversity which are binding on South Attica (section 2(b)}: 

49.3 to provide for co-operative governance in biodiversity management 

and Conservation (section 2(c)); and 

49.4 to provide for a South African National Biodiversity Institute to assist 

in achieving the objectives of NEMBA (sections 1 0 to 12). 

50. In terms of section 9A of NEMBA, "The Minister may, by notice in the Gazette 

and subject to such conditions as the M;nister may specify in the notice, 

prohibit any activity that may negatively impact on the wellbeing of an animal". 
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International Instruments 

51. Section 231 of the Constitution provides for the application of international 

agreements in South Africa: 

y1) The negotiating and signing of all international agreements is the 

responsibility of the national executive. 

(2) An international agreement binds the Republic only after it has 

been arwrovedb yresoluti()n inboth th~'.~tic,n,a/t,.ssemblv and 

the National . Council of Provinces; unless it is an agreement 

referred to in subsection (3). 

(3) An international agreement of a technical, administrative or 

executive nature, or an agreement which does not require either 

ratification or accession, entered into by the national executive, 

b;nds t~e Republit;; without approval by the National Assembly 

and the National Council of Provinces, but D)tl§,f,be ta_bled ;n the 

Assembly- and the Counci~ within a reasonable time. 

(4) Any internationalagreement·becomes Jaw ;n the Republic when 

it is enaptedinf? lf!Vl·b~ national /egislc1tion: but a selfc.executing 

provision of an agreement that has been approved bIiParfiament 

is law in the Rf:public unless it is inconsistent with the 

Constitution or atJ Act.of Parliament. 

(5) The Republic is pound by _internaUonal agreements wh;ch were 

binding on the Republic when this Constitution took effect " 

[Emphasis added.] 



29 

52. South Africa is a signatory to: 

52.1 The African-Eurasian Migratory Waterbird Agreement (AEWA). 

52.2 The Benguela Current Convention (BCC). 

52.3 The Conventio1'lon Biological Diversity (CBD). 

52.4 Agreement for Albatross and Petrels (ACAP). 

52.5 Commission for the Conservation of Antarctic Marine Living 

Resources (CCAMLR). 

52.6 Convention on International Trade ii1 Endangered Species (CITES). 

52.7 Convention on Conservation of Migratory Species (CMS). 

52.8 Unlted Nations Framework Convention on Climate Change 

(UNFCCC); 

52.9 The BONN Convention; and 

52.1 o The United Nations Convention on the Law of the Sea (UNCLOS) 

53. The relevant international conventions and treaties will be addressed fully in 

the DFFE's heads of arguments. 

The Marine Living Resources Act, t8 of 1~98 (The MLRA"_) 

54. All fisheries in South Africa are tn21naged in terms of the Marine Living 

Resources Act No. 18 of 1998 ("the MLRA"). Fisheries Management of DFFE 
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not only deals with the admini~tfative regulation. of fisheries, but they also 

issue fishing permits, sat permit conditions and conduct compliance 

monitoring of the sector. 

55. The objectives and relevant principles set out in Section 2 of the MLRA, inter 

alia include: 

55.1 The need to achi~ve optimum 1Jtili$ation .a.nd ecologically susta.inable 

development of marine living resources; 

55.2 The need to conserve marine living resources for both present and 

future generations; 

55.3 The need to apply precautionary approactles in respect of the 

management and development of marine.living resources; 

55.4 The need to utilise marine living resources to achieve economic 

growth, human resource development. capacity building within 

fisheries and mariculture branches, employment creation and a sound 

ecological balance consistent with the development objectives of the 

national ·government; 

55.5 The· need to protect the ecosystem as a whole, including species 

which are not targeted for exploitation; 

55.6 The need to preserve marine biodiversity; 
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55.7 Any relevant obligatiorioftho national government orthe Republic in 

terms of any intemc.:tional agreement or applicable rule of international 

law; and 

55.8 The need to restructure the Fishing Industry to address historical 

imbalances and to achieve equity within al_l branch~s Of the Fishing 

Industry. 

56. Section 8(2) provides that the Forum (established in terms of Section 5 of the 

Act), shall give consideration to information submitted to it by industrial bodies 

and interest groups recognised in terms of subsection (1). 

57. Permit conditions for small pelagic fish, including anchovy and sardine fishery, 
:' ·• :., . ,I;. 

are issued in terms of Section 13 ofthe MLRA. 

58. A permit issued in terms of Section 13 of the MLRA requires the holder of the 

permit to comply with cl· numb(3r,of ether related laws, which includes NEMA, 

NEMBA and the National Environmental Management: Protected Areas Act, 

2003 {"NEMPA") and the Regulations promulgated thereunder. 

59. Permit Conditions for the AflchO\/''Y Fishery 2024, and in respect of subsequent 

fishing seasons, is fssu~p ~ubj~ct to the provisions of: 

. . . . 
59 .1 General Policy on the Aliocat!ori' of Long:. Term Commercial Fishing 

Rights and the Management of Commercial Fisheries; 

59.2 Small Pelagics,Fishery Polii;y; and 
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59.3 Small Pelagics Fishery Manual. 

60. The Minister shall determine the Total Allowable Catch (TAC), the Total 

Applied Effort (TAE), or a combination thereof in terms of Section 14 of the 

MLRA 

61.. The Minister grants commercial fishing rights in terms of Section 18 of the Act. 

in respect of local fishing. 

62. Section 18(7) provides that the Minister inay determine sustainable 

Conservation and management measures, including the use of a particular 

type of vessel or gear, or area of fishing to which a right may be subject. 

63, Section 19 provides for subsistenc-.e fishing and provides that the Minister 

may, in order to achieve the objecti_v_es contemplated in Section 9(2) of the 

Constitution, by notice in the Gazette.-

"(a) establish areas or zones wt1ere subsistence fishers may fish,· 

(b) after consultation with the Forum, declare-

(i) a specified community to be a fishing community, from 

which inhabitants inay • be declared to be subsistence 

fishers; _or: . 

. . 
(ii) any other person to be a subsistence fJ.sher; or 
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(iii) any c>ther fit:,'hing or ralated activity or the exercise of any 

other right in that area or zone to be prohibited." 

64. In tem1s of Section 24, the Minister may in respect of any fishery, determine, 

after consultation with the Forum, that the portions of the TAC, the TAE, or a 

combination thereof allocated- in· ahy year to subsistence, local, commercial 

and foreign fishing, ·and rights granted in respect thereof, shall be reduced. 

Conclusion on the Minister's obligations underthe regulatory framework 

65. The applicants' conclusion in paragraph 202 of the founding affidavit that the 

"Minister was under an obligation to imposing fishing closures to limltpurse­

seine sardine and anchovy fishing activities that negatively impact the survival 

and well-being of the Africqn Pe~gui~~-. i~ an inco~~ct legal proposition based 
. ' . ' . .· . 

on a misconception of the Minister's statutory obligations and legal duties. 

66. The law is not prescriptive as. to what conservation measures the Minister 

should impiement and ho...y it stlouid be.implemented. 

67. Ultimately, the Minister's decision - and choice- must be based on fact and 

science and must take .into. account .the interests and rights of all affected 

stakeholders. 
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D. THE PERMIT CONDITIO~S FOR THE SMALL PELAGIC FlSHERY 2024 

AND THE TOTAL ALLOWABLE CATCH (TAC) FOR SARDINE AND 

ANCHOVY 

68. Given its significance to 1he current application, !attach thePermit Conditions: 

Pelagic Fish Anchovy Fishery 2024, dated 17 January 2024, marked 

'
1DFFE15" and the Permit Conditions: Pelagic Fish Sardine/ Pilchard Fishery 

20.24, marked 'iDFFE16". 

69. Of direct relevance to the appfication is that purse-seine fishing (the fishing 

method used for small pelagic fishing) is restricted in certain areas set out in 

paragraph 3.1 of the Pennit Conditions . 

• <.\}~'. ,:.::,,: 
~ ~ • .• .. . . 

70. In respect of the African Pe~gL~in ~~eqing colonies the following restrictions 

apply between 15 January and 31 December 2024: 

70 .1 In respect of Dassen l sf and, interim fishing• closures appty '. 

70,2 In respect of Robben l~and, the existing MPA restrictions apply. 

70.3 In respect of Stony Point (Betty's Bay), interim fishing closures apply. 

70.4 In respect of Dyer Island (Gansbaai), interim fishing closures apply. 

All small pelagic fisl1lr,ig vessels are excluded from the area landward. 

of the dashed line within, the, Dyer Island vicinity, but vessels with a 

total length- less than·26m are permitted to fish offshore of the oashed 

line. ·. 
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70.5 In the Algoa Bay area around St Croix and Bird Islands, interim fishing 

closures apply. 

71. Areas closed to small pela.gic fishing around the penguin breeding colonies 

are thus expressly endorsed in the anchovy and sardine permit conditions. 

This is the implementation of the Minister's decision taken on 23 July 2023to 

implement the Interim Closure Areas around the 6 penguin colonies. 

72. Thus, island closures do not refer to physical closures around the penguin 

breeding colonies. The cl9sures are implemented through permit restrictions 

(also called no-take fishing areas) which preclude the commercial fishing of 

small pelagic fish within a certain geographical range of the penguin colonies. 

73. The implementation of island closures is dependent on compliance by the 

small pelagic fishery permit holders, which is strictly monitored 

74; Paragraph 6 of the Permit Conditions regulates Catch Controls and 

limitations. I highlight the fol!owrng.: 

74.1 No small pelagic fish shall be dumped or discarc,Jed into the sea or 

deliberately freed from the net; 

74.2 A Permit Holder wpo reaches-.their apportioned catch allocation shall 

immediately cease any further Jandiog of that species against that 

Permit; 

74.3 Should the Pem1it Holder fail to adhere to the above conditions, the 

Department may (with respect to paragraphs 9.1 and 9.2) confiscate 

~~~ 
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the unauthorised gear. Ttv~. Department may implement the 

provisions of Section 28 of the MLRA and/or legal proceedings in all 

cases where the above .. conditions are believed to have been 

breached; 

7 4.4 If the last set of the season {for either the normal season or the sub­

season, if the latter is allocated} leads to an over-catch for a particular 

Permit Holder, that landing n,ust be split and the excess amount of 

fish deducted from another Permit Holder's allocation, if that vessel is 

in possession of, a P~rmit for more than one Permit Holder and 

provided that the other Permit Holder's allocation has not yet been 

filled. If the other Permit Holder/s allocating has been filled, then the 

over-catch will bE;l automatically_~educted :from the following season's 
• ✓ • •• 'Ii . ~- . ~ 

final allocation for th~ Permit Ho_lder that has over-caught; 

74.5 Should a vessel be· in possession of a Permit for a single Pennit 

Holder only, and if the last set of the season {for either the normal 

season or the sµb-season,_ if the: latter is i;illocated) results in an over~ . . 

catch for that Permit Holder's allocation, then that amount of fish will 

automatically be d_e_ducted from the following season's final allocation 

for that Permit Holder. 

74.6 W.hen -deliberate over-catching of a Permit Holder's allocation is 

suspected, the Department· ma"y institute Section 28 proceedings 

under the MLRA • or · ·criminal 'proceedings against such a Permit 

Holder. 
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75. Regarding the submission cf informati;;in on the TAC. the following is required: 

75.1 On completion of the offloading process, the mass of all the applicable 

species must be ~mpleted on the landing Declaration, OM/EN 

26/7/3, and certified as correct by both the Permit Holder or a 

nominated representative of the Permit Holder and the Fishery Control 

Officer / Marine Resources Monitor. The name of the Permit Holder 

must be reflected c,n the landing declaration. 

75.2 The TAC species caught shall be deduced from the quantum allocated 

to the Permit Holder. All fish must be weighed in the presence of the 

skipper and/or a nominated representative of the Permit Holder and 

the Fishery Contra! Officei / Marine Resources Monitor. 

75.3 The Permit Holder shall provide weekly summaries of catches to 

Fisheries Managemeht: MArine Resource Management. 

75.4 The Permit Holder,_shall conduct operations strictly in accordance with 

the attached [pilchard/anchovy] categorisation schedule (Annexure 

"A"). Recommendations for changes to that schedule should be 

forwarded to Mr J de Goede. 

75.5 Should the Permit Holdar fail to timeously submit the above 

information or submit fal\,e or incorrect information, the Oepartment 

may refuse 1o reissue a permit under Section 13 ofthe MLRA for the 

following year until such time as the required information has been 
• ~ ' ' I - ~ • • 

receipted; or proceed under Section 28 of me MLRA. 
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76. In relation to the ecosystem etfects of fi$hing, the Permit Holder has the 

following obligations: 

76.1 The Permit Holder must take cognisance of sustainable fishing 

practices and of the impacts of fishing on the e_co!3ystem. 

76.2 In this regard, steps must'be taken to minimise the incidental mortality 

of unwanted by.ccatch. 

76.3 Furthermore, steps must also be taken to minimise impacti:, of fishing 

on top predators, such as seabirds. 

77. The following TACs have been set for sardine and anchovy for the 2024 

fishing season which runs from 15 January to 31 December 2024: 
I•:, ,:.~~i"/•_·: ,t,~1•• 

77 .1 Final anchovy TAC 140 137t 

77.2 Directed 14cm san;1ine.TAC West of.Cape Agulhas: 27 ooot 

77.3 Directed 14cm sardine TAC East of Cape Agulhas: 38 000t 

77.4 Total sardine TAB uuvenile and adult sardine): 24 50ot 

78. For the 2023 fishing season, the anchovy TAC was 247 500 tons, the total 

sardine TAC (west anq east of Gap~ ~gulhas) was 40 500 tons, and the total 

sardine TAB was 21 000 tons. 

79. The anchovy TAC has d-ecr~sed bY., 43%, the total sardine TAC has 

increased by 60% and the total sardine TAB has decreased by 17% since 

2023. 
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E. THE STATUS ()f THs ,SMALL PEJJH31C FISHERY IN SOUTH AFRICA 

80. Given the nature of the application and the role of small pelagic fish as the 

preferred prey of the African Penguin, it is necessary to provide the Court.with 

a summary of the status of the small pelagic fishery in South Africa. The 

information which I provide is contained in the report titled "Status of the South 

African Marine Fishery Resources 2023 (2030 NDP)". I attach the relevant 

extracts of the report marked uDFFE17". 

81 . Forage fish, also referred to as small pelagic fish, exhibit schooling behaviour, 

have a small body size with rapid growth rates, have short lifespans and 

exhibit strong population responses to environmental variability which result 

in large naturaf,ffuctuatiotts in abun~)Ce oveh$pace and time even in the 

complete absence of fishing. Abundant small pel:a!gic forage fish off the coast 

of South Africa include an<.:hovy' . sardine .-.and Redeye Roum:l Herring. an(! 

these three species· generally account for mo re than 95% of the· total small 

pelagic purse-seine catch. 

82. Long-term changes iii the·relative abundance of anchovy and sardine have 

been observed bolh locally and worldwide. Changes in the abundance of the 

two species are generally associated with variability in their recruitment, owing 

to changing environme~t;jl. factors. that· affect, amongst others, transport of 

eggs and larvae and feeding conditicns.· • these characteristics also render 

small pelagic fishery resources ~usceptible to those impacts of climate 

change that result in cha·nged circulation ,patterns, altered composition and 

. ' -· •. 
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productivity of lower trovhic lev~~!s; and H1e distribution of marine organisms -

all of which are likely to exacerbate recruitment variability. 

83; Small pelagic fishery res·o~rt:ef are· important to the country for several 

reasons. 

83.1 First, the purse-seine fishe::y in which they are caught is South Africa's 
. . . •;. ~ 

largest fishery in terms of landed mass and second only to the hake 
• ' • . ',·. • • ; • ,. ~ • I • • 

fishery in ter!l1s of value .. 

83.2 Second, small pelagic fish are an important and high-quality source of 

protein. Anchovy and round herring are mostly reduced to fishmeal 

and oil in industrial scale factories and used as a protein supplement 

in agrf- or aqua1feedS.· ''Sardinelsmaihly'·canned for human and pet 

consumption, with a small amount packed.whole·for bait or as cutlets 

for human consumption. 

83.3 Third, the small pelagic fishery employs a large workforce in fishing 

and related industr\es. 

83.4 Lastly, small pelagic .fish occupy a key position in the marine food web 

where they are the link that transfers energy produced by plankton to 

large-bodied predatory fish, seabirds and marine mammals. In this 

role; forage fish· species can· and do have major effects on higher 

trophic levels as we!f ason fewer trophic levels, and the variability in 

forage fish ·a:bundarice ·is· likely to propagate throughout the entire 

ecosystem: 
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84. Because animals and h12n-,i::ms alike d~pend on forage fish, it is important to 

manage the fishery that targets them in a manner that accounts for their high 

degree of variability and importance to the ecosystem. This is so because of 

the potentially severe risks of local depletion of forage fish for dependent 

species such as seabirds, particularly In years of low fish abundance in certain 

areas. 

85. However, an often•overlooked fact is that whereas forage fish. abundance 

influences higher trophic. levels, the predation pressure exerted by these 

predators also has a controlling infh.rence on the abundance of forage fish, 

given that they are the main food source for many predators. Estimates of 

forage fish losses to predation are typically much higher on average than 

losses to fisheries, yet th'tt~siumpllon' isoften"made that fishing is the main 

driver of reduced forage fish biomass. 

86. Although it remains difficult to disentangle the impacts of fishing and natural 

processes at relevant timescales in extremely complex marine ecosystems, 

excessive fishing is like!y to disrupt important trophic interactions, particularly 

at low levels of forage fish abundance. Furthennore, predation pressure is 

likely to increase too as forage. fish abundance declines, at least until a new 

predator•prey equilibrium is·osta'blished: 

87. Fisheries management responses to such·declines in forage fish abundance 

should therefore be precautionary to limit the risk that abundance falls below 

levels at which future recruitment ·is compromised and/or the ecosystem is 

.. \ 
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markedly impacted, while at \:he smne time having regard for the important 

socio-economic role of the commercial fisheries that depend on forage fish. 

. . 
88. A prolonged period of low sardine recruitment since :2004 resulted in a rapid 

decline in the size of the· sardine stock with sardine catches dropping to levels 

in the order of 90 000 tons between 2008 and 2014 and to less than 40 000 

tons in 2017 and 2018. The sardine catch in 2019 of only 2 100 tons was the 

lowest recorded over the past 70 years. Sardine catches, however, recovered 

to 14 800 tons in 2020, 23 000 tons in 2021 and 26 000 tons in 2022, although 

more than 70% of catches in 2021 and 2022 were taken on the South Coast. 

89. Owing to this rapid decline in sardine catches, anchovy catches again 

dominate· the fishery, with average ·ct:it-ches of around 220 000 tons between 

2000 and 2018. • The 2019 anchovy catch of around 165 ooo tons was the 

lowest recorded since 2013 and aithough the 2020 anchovy catch of 285 000 

tons was the highest since 2012, catches in2021 and 2022 were only 156 000 

tons and 172 000 tons, resp.actively, 

90. The TACs for both species and the TAB for juvenile sardine are set at the 

beginning of the fishing season, based on results from the total biomass 

survey of th~ previous November. However, because the anchovy fishery is 

largely a recruit fishery, the TAC of anchovy and the juvenile sardine TAB are 

revised mid-year following completion ofthe recruitment survey in May I June. 

91 . Since the sardine biomass· has. dropped below threshold, the primary and 

overriding consideration becomes assisting its speedy recovery, while still 

.,, ....... 
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having consideration for the socio-economic irnplications associated with any 

TAC recommendation. 

92. Ongoing research th~t ha~ an im~act on the sustainable use and 

management of small p~_l~gi~ ps~eriei; 9ff the coast of South Africa includes 

regular monitoring of small p~l~glc fish abundance, development and revision 
• . . 

of management procedures,· and investigation rnto, amongst others, 

population structure, biology- a_nd ecology, catch patterns, distribution and 

behaviour of key species. 

93. The biomass and distribution of anchovy and sardine (also other small pelagic 

fish species) are assessed biannually using hydro-acoustic surveys. Given 

the fluctuating 'nature of the abunda¥fce of sman pelag'tc fish species, . these 

surveys continue to provide estimates that are far more reliable than those 

that would have been obtained through mathematical estimation from 

commercial catch data ohly' atid have enabled optimal use of these resources 

at times of high biornass'wtiile offering protection to them at tow biomass 

levels. 

94 Climate and thetemperatw·e ofthewater play an important role in the sardine 

population and recruitment. Sardines prefer colder, upwelled waters of the 

West Coast. Importantly, the resutts ofa genomic study which was conducted 

confirmed the existence· of iwo • sardine stocks off South Africa that have 

adapted to different wateHernperatures and experience reduced fitness and 

lower survival when oritside· their preferred temperature ranges. The study 

revealed 1hat sardines on the West Coast grew significantly slower in water 
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that was several degrees cooler tnan those from the South and East Coast. 

These results have important implications for management of the sardine 

fishery since, despite mixing between the two stocks, a single stock . . ~ -. . - ,. -~- . 

management strategy can result in population declines: if regional stocks . , . -- ~' 

adapted to specific iefl,lperature ranges are over-exploited. 
' • - ' . ''. ;,r -, • 

95. The potential impacts on th(? marine environment of increasing levels and 

anthropogenic pollutants, such as metallic elements, persistent organic 

pollutants and micro plastics are cause for concern but information on their 

concentration leve.Is and effects on marine life is limited or absent for many 

ecosystems, including those off South Africa. 

96. The total combined catch of aAcfiovy,'sardine and round herring landed by 

the small pelagic fishery decreased.by 45% from 396 000 tons in 2016 to just 

217 000 tons in 2019, due mainly 1o 'cl .substantial decre~se in the catch of 

anchovy from 262 ·ooo tons iri'2016 to only 165 ODO tons in 2019. 

97. The catch of anchovy subsequently rebounded in 2020, reaching 285 000 

tons. Catches of anchovy were agair:1 at low levels in 2021 and 2022, despite 

high TACs being set. for these years .. The utilisation of the anchovy TAC 

allocated for most years since: 2000. remains low; with only 56% of the TAC 

being caught on average since 2000 . . 

98. The directed sardine catch fell rapidly from 63 000 tons in 2016 to an all-time 

low of 2 100 tons in 2019 as :a· result _of drastically reduced TACs given the 

declaration of Exceptionai. Ci rcumS'tances: for sardine at the end of 2018 and 
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in subsequent years: Exceptional Circumstances; in thfs case, refers to a 

situation where the sardine biomass fell below levels that were projected 

during simulation t~.sting of the Management Procedure. Such a situation 

requires immediate management intervention. The intervention was to 

drastically reduce the sardine TAC for 2019. ln 2019, the directed sardine 

1AC was only 12 000 tons but has since been increased to around 33 300 

tons because of a slight recovery of the resource in 2022. The landings of 

sardine in 2021 and 2022 a_veragedaround 30 000 tons with most of these 

catches having been taken on the South Coa_st. The sardine resource, 

however, remains in a stressed state, following poor recruitment in most years 

since 2004. 

99. Anchovy and· sardine recru1tmeiif are alsb 'important overall and impact the 

availability of the-re:sourc~.· R~cruitnient refers to the process whereby small 

young fish tra nsitio;,: to olde~ larg~r ·ffstf and become: part of tfle population. 

100. Anchovy recruitment measl!red in'2016 was conslderably lower than the long­

term average and almost halftha:t measured in 2015. This was followed by a 

record high anchovy recruttestimateof 830,billion fish in 2017. The decrease 

of close to 50% in that adult anchovy biomass from 1.5 million tons in 2018 to 

only 0.84 million tons in 2Dt9 W3s ·followed· by above average anchovy 

recruitment in 2020 giving rise to -a 3-fold increase in adult biomass in that 

year. Recruitment of anchovy in 2021 and 2022 was again below average 

with the subsequent below average adult biomass of only 1 million ton 

measured at the e·~d of .2022: I mention that subsequent to the publication of 

this report, the most recent survey estimates of anchovy from February/March 
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2004 indicate that the biomass has remained unchanged at around 1 million 

tonnes. This prompted a decrease in the anchovy TAC set for 2024'. 

101. Sardine recruitment has remained' very low, Despite a slight increase in 

sardine recruitment in 2020, half of the recruitment estimates in the past ten 

years have been lower than 5 billion fish. By 2022, the biomass had however 

increased to over 560 000 tons. Despite this recent increase, the 2022 

biomass estimate is still lower ihan the long-term average of 844 000 tons, 

hence the categorisation of sardine status as being between depleted and 

optimal and the setting of a precautionary TAC for 2023. Subsequentto this 

report, the sardine biomass, estimated 1n February/March 2024, has further 

increased to around 1 million tons, allowing for modest TAC increases for the 

2024 fishing seaso~.' lnincrnasing,the· TAC, the·'D~partment sought to reduce 

the projec1ed sardine biomass fd 2025 by at most 20% of the level that would 

be attained in the complete absence of fishing. 

102. Shifts in the distributio'n of: both anchovy and sardine adults that have 

previously been reported co~tin~e to be monitored. 

103. The abrupt eastward shift of anchovy· that occurred in 1996 persists in most 

years, with an average of 38%' of the adult anchovy biomass observed in the 

area to the westof Cape Agulhas since 1996 compared to 64% on average 

in the years preceding. the shift The percentage.of the sardine biomass found 

in the area to the west of Gape Agulhas remains highly variable but has 

decreased considerably in recent years.' The percentage located to the west 
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of Cape Agulhas remains re!ativdy low al 39%. This has subsequently 

increased slightly to 41 n;,, by February/March 2024. 

104. The primary approach that has been used to limit catches of forage fish· is 

Rights-Based Management with specific annual TACs .. 

105. The incorporation of ecosy1;>tem considerations and the development of 

ecosystem-based management is typically carried out through OMP 

simulation testing to ensure cert~in probabilities that sardine and anchovy 

abundances would not dmp below specified thresholds when harvested. The 

report acknowledges that recent OMPs were also tested using parameters 

denoting risk to the African. Penguin population, as they feed predominantly 

on sardine and· anchovy aha because of their' conservation status, which is of 

concern due to appredable:red'uctions in their numbers at the major breeding 

colonies over recent years and.their listing as emfongered by the IUC. 

106. Spatial management of sniall;pelagic fishing is formally implemented to avoid 

high local exploitation levels and has the associated benefit of preventing local 

forage fish depletion arid· heightened competition between dependent 

predators and the fishing industry. 

107. The Status of the South African Marine Fishery Resources 2023 Report 

acknowledges that the Department,' through various interventions, sought to 

develop a compromise proposal for .future fishing . restrictions that would 

decrease the cost of closures to- Industry, but still maintain reasonable levels 

of protection of those areas wherep:enguins prefer to forage. 
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108. Climate change irrtroduce?i :mporrant lmplications for small pelagic fishing 

around the coast of South Africa. 

109. Small pelagic fish have been characterised as excellent bio-indicators of 

climate-driven changes .in rnaxin~ sy~tems because of their responsiveness 

to environmenta_l forcing. . Pre_9icted effects . of climate change include 

changed species distributions, and these are frequently the first effect to be 

observed and are driven primarily by changed temperatures. 

11 O. rhe relative distributions of both anchovy and sardine have shifted eastwards 

over the past decades, wherEJ these shifts significantly correlated with the 

cross-shelf SST gradient off the South Coast Spatial catch patterns of both 

species have also· chan·ged, :and whereas for sardine recent catch patterns 

will have been affeded 6y•exp!icit spatial managernent measures, a higher 

proportion of a_nnual anchovy catches (which are not spatially restricted) have 

been taken on the western 'Agulhas ·bank between Cape Point and Cape 

Agulhas, than preViously. 

111 . Improving p"redictive • capacity ih terms of the likely responses to climate 

change of exploited fish has been identified as a critically needed adaptation 

for South African fisheries management, including the need to develop 

models to better· understand the· pcifential impacts of climate change on 

species, food webs and fisheries~'· 
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112. Given that small pelagic fish distrtbt!{fons are changing, a first step in 

developing models to improve predictive capacity is to better understand the 

effects of different environmental parameters on their distributions. 

113. The availability of sardine and anchovy, as the preferred prey of the African 

Penguin, features prominentiy in the application: 

114. It is critical to understand not only the science behind the availability of sardine 

and anchovy as a food source for the AfricanPenguin, but also the importance 

of the fishery to commercial fishing for human consumption, job creation and 

income generation in the smaller coastal communities. 

115. I now deal with the relevaotb.ackgrouod·factsto·the app_lication. 

_. I 

Spheniscus Demersus - The:African Penguin 

116. The bird species, Spheniscus Detnersus, also called the African Penguin, is 

one of South Africa's most ico,nic seabirds and is a species of penguin found 

off the coast of Southern Afrir,;a" Tile AJrican Penguin is thought to have once 
_l• •• •. ' • . . 

been South Africa's mo~t ~!:>u.r:id_cin~ s_eab.ird, It is endemic to the coastal areas 

of Southern Africa, inclu_ding Squth ~frica and Namibia. 
; ·'. 

117. The African Penguin eqnhot fly an~ has flippers suitable for a marine habitat. 
• ! - , ·- ... •·. - • "i 

- . ' i: ~ ,. • . "'·· . • • . - ·: 

•. : ....... ;,_. "! , . ,!.'.' • .. 



50 

118. African Penguins breed: moSitly '-W• iocky;offshom islands along the coast but 

two mainland colonies (Bouiders in Simon's Town and Stony Point in Betty's 

Bay) were established in recent years. Their primary diet includes small 

pelagic fish such as sardines. anchovies, and to a lesser extent. round 

herring. At times they also feed on horse mackerel and ~quid. 

119. African Penguins usually forage at depths of < 80m and during breeding 

seasons, they may forage20km to 40km away from their colony. During the 

non~breeding season, penguins ate known to travel much further away from 

the colony.2 

120. African. Penguins breed with one partner tor their entire life unless breeding 

has failed, in which case they ~~iWfaRe ar.fbther partner .• They breed In colonies 

mostly on rocky islands ·ai'Ki each breeding pair will return to the same 

breeding colony' and nesting site each year. Previously, African Penguins 

excavated their nests in .layers of guano that: existed on most of the islands 

which they occupied, but· given .. the global depletion through, inter aNa, 

commercial exploitation and climate change, African Penguins were forced to 

use alternative nesting 'places· which include sandy soils, depressions under 

boulders and crevices betw~en rocks. 

z V1·~:'H,!i_i'1!'.l.Qi,s,rg[m1ii.1".1!1k~a%--•• an-r,tin;Jt:ifl.. Accessed on 20 July 2024; Wolfaardt, A . African 

Penguins: International Penguin Conseivati'on·· 'iloik. Group. '.~,Pe(lill!\tni'..G!f.ajj'i£afr-j/~l!J§ . .!l.l!Il; 

Biodiversity Management Plan. ·-tor the' Aincan • .Periguih; • Spheniscus Demersus. Department of 

Envlronme-ntal Affairs, Gazette ~o. 3,69t?fi, .-· , . . .. 
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121. The peak breeding season for South Afr:can penguins is usually between 

March and May. Pengums h&ve asynchronous hatching which means that 

the eggs do not hatch at the same time. Chicks are dependent on their 

parents for food and only become independent of parental care three months 

after hatching,3 

122. Predators of the African Penguin at sea include-. Cape Fur Seals, sharks and 

killer whales (orcas). Land predators include mongoose, Cape Genet, 

domestic cats and leopard, rats, herons and African S;:icred Ibises prey on 

eggs and chicks. African Penguins also compete on land with Cape Fur 

Seals, gannets and other sea.birds for breeding space. 

123. It is not in dispute-that the fi~hing 'industry competes with the African Penguin 

for food resources, fn particufai·, ·tor sardines and anchovies. 

124. In South Africa, the African Penguin :is a highlig,ht for ecotourism, education 

and research activities. Most of the African Penguin colonies a:re inaccessible 

to people, given that they are located on rocky offshore islands but are 

accessible by boat. 

3 W;Nw.sanhi.Q~ci'2fil1.~!Wf-.lil~Le.!~r.ll~!J9.!Jj(l. Accessed en 20 July 2024; Wolfaardt, A. African 

Penguins: lnterna1ipnal Penguin Com;ervation Work Group. ~\'.,.Vsil@J!!l,."~JJlfri.,&CT·l,1fU94tfl~;i)1lJl; 

Bkldiversily Management Pian fo'r tlie'. • Afiicsn :periguin·, "Spheniscvs · Demersus. Department of 

Environmental Affairs, Gazett No. 36~, . . .. : 
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125. The African Penguin population has undergone rapid population declines. 

126. In May 2005, the lntemational Union for Conservation of Nature (IUCN), 

classified the African Penguin as endangered. Currently the species is listed 

under Appendix II of the Convention on International Trade of Endangered 

Species (CITES). 

127. Conservation management interventions to conserve the African Penguin 

include a combination of formal protection of breeding colonies with the 

cooperation of Conservation and Industry. 

128. There is a strong .conservation drive, understandably so, in order to protect 

the African Penguin from. further :populatiQn decline.>-

129. The protection of the African Penguinr, , as the application demonstrates, 

involves at least three parties:· ttle State, conservation bodies such as the 

appiicants ("Conservation"):and-the,ftshing industry ("Industry"). 

130. I h.llve already pointed out that the African Penguin competes with small 

pelagic fishing, mostly for sardines and anchovies. 

131. Small pelagic fishing i~. reco,rded ,as ~outh Africa's largest fishery, with 

catches dominated by anchovy. As at 2019, sardine catches were at an all-

, .. 



53 

time low but as at 2023 it was ackr.uwledgedto have a slight recovery since 

then.4 

132. Subsequently, the latest survey results report that the sardine biomass has 

increased to around 1 mlllion tonnes, which is above the long-term average, 

whereas the anchovy biomass has remained at 1 million tonnes, which is 

below the long-term average.5 

The African Penguin Biodiversity Management Plans 

133. An African Penguin Biodiversity Management Plan (BMP) was developed that 

aimed to halt the decline of the African Penguin population. The Biodiversity 

Management Plan for the-African Renguin-was first gazetted in 2013, with 

aims to slow the decline of the African Penguin population in South Africa 

within two years of the implementation of the management plan and thereafter 

achieve a population ·growth which ·w111 result il'.'i a downlisting .of the species 

in terms of its status in the International Union tor Conservation of Nature Red 

List of Threatened Species. • 

4 Presentation to the Portfolio Committee on Forestry, Fisheries and the Environment, 21 March 2023 on the 

status of the South African marine fisheryresturces. \)r,vw.~ik;.olJ.F.i!, Accessed on 23 July 2024. 

~ FISHERIES/2024/MAR/SWG-PEL/12 ,Coetzee, JC, Phillips, M, Shabangu, F et al. Results from the 

February/March 2024 hydroaco•J;Jc' ·'pe1ag1c· • -·biomass survey. DFFE document 

FISHERIES/2024/MAR/SWG~PEU12. 
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134. The plan sets out the South African Conservation Strategy fur the African 

Penguin and actions relating to three objectives of the plan specifically 

concern potential conservation translocation: 

134.1 First, to secure the protected status of all extant African Penguin 

colonies, including ~hose• not currently .. fom,alty protected, and to 

consider the establishment of new breeding sites; 

134.2 Second, to account for and regulate all penguins kept in captivity in 

South Africa, and to determine guidelines for rehabilitation ahd 

release of penguins; and 

134.3 Third, to halt, and if possible, reverse, further decline. or loss of 

colonies and to preventfurther Jragmentation, of the African Penguin 
• • • : . ' .• , • ,'."....)., • ., ~ !. ; ·.: :~;' 

population. 

135. Despite the successful implementation of many of the actions listed in .the 

plan, these aims were not attained. and African Penguins in South Africa have 

regrettably continued to decHne; • Therefore, the plan had to be revised and 

extended to operate over a second fi\re-year period, from mid-2019-2024 to 

allow for the conclusion of the ICE. 

136. To this end, a second draft African Penguin Biodiversity Management Plan 

was gazetted in October 2019 and again in 2022 for public comment. The 

rationale and benefits of the ·second draft African . Penguin Biodiversity 

Management Plan included the,continued coordination and implementation of 
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the various conseivatiOn initiative:.:;· of South African agenc_ies aimed at 

recovery of the species. 

137. The BMP 2013 highlighted that the decline of prey Is the main cause of the 

decline of the African Perigutn although. this opinion was not based on any 

qualitative scientific assessment. • 

138. According_ to the draft plan, among_ the threats or issues that resulted ih the 

population decline were: 

138.1 Food shortages caused by shifts in the distributions of prey species 

and competition with commercial purse-seine fisheries for food. There 

was an eastward shift in the distribution of sardine and anchovy, with 
' . 

the mature biomass of these species near the breeding islands north 

of Cape Town decreasing in the early 2000s (Coetzee et al 2008). 

The abundance of t_hese prey species is known to influence breeding 
' -.. ·.·"- .;-. 

success. In response to the threat; the second draft Plan stated that 

"In order to ensure sufficient provisioning of food, it will be necessary 
I 

to preclude fishing of the penguins' main prey items around all their 

important breeding colonie.s anrl during the non-breeding season .at 
' . -·;._ -, ' . 

feeding gr(Junds that are used for fattening before and after a moult." 

138.2 E>;<:ploitation and humart<Jisturt,ancEa: Penguins have in the past been 

exploited through harv~sti_ng of their eggs for food and by the removal 
• - • I . • ,t .. • , •• '.' . • 

of guano for use as fertiliser. 
•. ·' . '. ·: l • I • ~ 

138. 3 Catastrophic eve hts SL1ch as' ofl spills . 

... -; 
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138.4 Predation, including at-sea r,;redation includes that by Cape Fur Seals, 

feral cats preying or, eggs and chicks -at some colonies and 

scavenging on qesened and,1.,1nguarded clutches and small chicks. 

138.5 Interspecies competition and disPlacement (for food and•habitat). 

138.6 Environmental cha_~ge h.:1s resulted in a mismatch in the distributions 

of breeding coloni~s and ~rey resources of African Penguins, leading 

to food scarcity. 

138. 7 A number of vi ruses, bacteria. fungi, protozoa and parasites that are 

known to causes diseases in African Penguins. 

138.8 Seismic surveys taking place within < too km of African Penguin 

breeding colonies.,: - ,:;,, • 

139. The draft Plan also noted that: 

"Further studies provide evidence of the positive effects.of experimental 

fishery closures on some. ~frican Penguin demographic parameters 

over an 8-year period (Pichegru et a(. 2010, Sherfey et al. 2018). While 

effects were riof consistent adross sites and years, results were 

obtained at the threshold considered to be biologically meaningful by 

fisheries management in South Arica and the study recommended that 

these closures continue-_ (Sherjey et at; 201$). In addition, fishing 

exclusion ar9und , St_ Qr:_qi~ _Island, th,e largest remaining colony, has 
•. • ' I - • 

been shown to effectively reduce foraging effort of breeding African 

Penguins (Pichegtu, J:f.~!. 2010), if fishing pressure was not increased 

at the border of the exclusioh zone (Pichegru et al. 2012); The reduction 

in energy ·spent fura.ging while breeding was consistently associated 

with fishing exclusion around that colony (Pichegru et al. 2012)." 

• ·. :' 
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140. The draft Plan highlighted tha't: 

'The scarcity of toad for Africa11 Penguins makes it likely that the 

attainment of seve,sl of the APBMP's objectives will necessitate the 

effectjve managenieill ·or local competition with the purse,.seine fishing 

industry for sardine and andhovj,; through exclusion of fishing in areas 

that surround South Africa's. imp~rlant penguin colonies and any 

proposed new br~edihg 'localiy • for the species (See Section 5.9). 
. . . 

Although such cfosures·would not affect allowable catches, it has been 

argued that theywoilld ha·v~ a cost to the purse-seine fishery (Berg et 

al. 2016). However'. in:adci~tion to the high socio-economic valu~ of 

penguins and its potenNaf fbr growth, it should be borne in mind that 

other predators of epipefagic forage resources (e.g. gannets, 

cormorants, seals, cetaceans, predatory fish} also support ma,;ne 

ecotourism or alternative fishen·es and failure fo apply an ecosystem 

approach· to, fisheries·,-may ;esult in severe losses in ecosystem 

services." 

141. Given the decline in the Afri~n Penguin population, there was a need to take 
• · .... : .. 

steps to mitigate the deqlin.-a., Dialogue and stakeholder engagement took 

place as facmtated by: the OFFE and· the Mlnister fn 2021 with the 

establishment of the Joint Government Forum (JGF). 

142. The JGF delivered th.e Synthesis Report in August 2021 which assisted the 
' : '-. • 

Minister to make a decision regarding ·island closures around the penguin 

colonies consistent with the rr~cautio~ary principle (The report is attached to 

the founding affidavit as: ~AM-24'')'. 

' • 

143. The Report, titled "A Synthesis of Cuiienf Scientific Information Relating to 

the Decline in the African Penguin Population, the Small Pelagic and Island 
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CfosuresH .(DFFE 2021), collatej and reviewed the science over the last 

decade on penguins, small peiagic fisheries and their interactions including 

the Island Closure Experiment {ICE) and reviewed the knowledge relating to 

island closures, fisheries management relevant to African Penguins and the 

socio-economic impact of the closures and penguin-related tourism. 

144. The Consultative Advisory'Forum for Marine Living Resources (CAF) was 

also established in June 2021. The Terms of Reference for the CAF are 

attached to the main founding affidavit as "AM27". The work of the CAF was 

not without challenge and attracted much criticism from .both Conservation 

and Industry. This resulted in further engagement between the Minister, 

Conservation and Industry which included a meeting with the Minister on 6 

May 2022. 

145. Both Conservation and lnd(1~try subsequently motivated to the Minister the 

establishment of an intematio'nal-review panel. 

146. Discussions were held with Conservation and Industry in the course of August 

2022 on the implementation of interim island closures around the penguin 

breeding colonies to allow for the establishment and work of the international 

review panel. Unsurprising!'}-'. Conservation and Industry held vastly different 

views on the implementation and extent of the istarid closures for their own 
• ' 

respective reasons. Needless to state, there was much debate on the issue. 

147. Consequently, in September 2022, the Minister announced interim closures 

around the major penguin colonies along the South African coastline to 
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commercial fishing for anchovy ;~rid sardin~- between September 2022 and 

31 July 2023 as a precautionary measure. It was made clear to the parties 

that the island closures were temporary; 

148. The interirn closures were not implemented in a haphazard manner as alleged 

by the applicants. The decision was a considered, precautionary one which 

resulted from extensive negotiations between Conservation and Industry. 

149. Whilst both Conservation and Industry were unhappy with the decision to 

impose interim closures - for their respective reasons - they accepted the 

decision. 

The International Review Pan&!:. - ~,r,•. 

150. In October 2022, Minister Cre~GY. ga~e notice of her intention to establish a 
' . ~ ~ 

panel of international experts in terms of Section 3A of NEMA to inter alia 

advise on the proposed closure-of fishing areas adjacent to South African 

Penguin breeding colonies and to adyise_ o.n the decline in the penguin 

population. The proposed establist:iment of the panel of experts ("the Expert 

Panel"), was published in tr1e Government Gazette, Volume 688; No. 47373, 

dated 28 October 2022. ThB notice, is attached to the founding affidavit as 

"AM13'. 

151. The publication set out the terms of reference {TOR) for the Expert Panel 

regarding the fishing clos.ures whichincluded·reviewing the recommendations 

from the GF and the Marine Living Resources Consultative Advisory Forum. 
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The TOR referred to the historh::;:'il inve~iigations, feasibility studies and 

studies that have been conducted in relation to the African Penguin and Island 

Closures. The Expert Panel had to review previous scientific studies such as 

the ICE, the work of the GF aod the Marine Living Resources Consultative ~. ' '. . • . 

Advisory Forum. 

152. Given that the scientific data and recommendations produced by the various 

groups remained inconclusive,, Minister Creecy decided to establish the 

international Expert Panel to: 

152.1 review the interpretation of the ICE; 

152.2 explore the value of Island Closures in providing meaningful benefits 

to penguins: 

:-,.,..:,. ·,•_ - ; 

152.3 review the processes and outcomes completed through the GF and 

the CAFMLR process; 

152.4 i:nake recommendations on the implementation of Island Closures, 

including spatial delin~.ation, timeframes; and 

152.5 advise on further science and monitoring methods. 

153. The objectives of the Expert Panel were: 

153. 1 to review the quantitative scientific analysis of the ICE and subsequent 

publications to evaluate whet~er the scientific evidence from ICE. 

indicates that limited small pelagic fishing around colonies provides a 

meaningful improvement to penguin parameters that have a known 



61 

scientific link to population demography in the context of the present 

rate of population decline. 

153.2 Assess the cost-benefit and trade-off of (1) cost to fisheries, versus 

(2) the proportion- of ·penguin foraging range protected during the 

breeding season, for different fisheries exclusion scenarios. The 

losses to the fishery should be fleshed out using available economic 

information, such as was used in the GF and CAF processes. The . . 

Expert Panel may also comment on the limitations of available 

information and methods (data collecJion) to improve the assessment 

of positive penguin outcomes as well as fishery impact Costs to 

fisheries must include an assessment of replacement costs accrued 

during periods cto,sedto.fi$ht~ di.iring t.he ICE. 
• > ' •,.•I . '• ,• F •. ~ , • , • t ♦ " 

0 
" • • 

. .. 

153.3 'Nithin the • contexf' 'at ·an urgent need to implement timeolis 

Conservation. actions,, for. the African Penguin_ and considering the .. . . 

information and ration~le _ ot th~ various scientific reviews and 

associated docl,.iments of_t_he l~!an_d closure experiment, evaluate the . . . . ,· • 

evidence supporting the benefits of fjshery restrictions around African 

Penguin colonies, to adqp~ precautionary measures by implementing 

long-ten:n fishery restrictions. 

153.4 If closures or- fishing lfrnitations are viewed to contribute positively to 

the support of the African Pen·guiil population; recommend a trade-off 

mechanism as a' basis for setting'fishing limitations and mapping. This 

mechanism rnust ,;::6nslder a potential positive·return to penguins and 

the impact on· fisheri~~ (as a basis for discussion the Governance 
•• ' ' - . 1 -~;· .: ,... • • .. - . '·. , 
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Forum Approach and -the CAF approach can be considered). 

Consideration must also be given to the current state of observations, 

data and analysis (penguin, environmental _and fisheries economic 

data). Recornmendations on these can be included under future 

science considerations. • -• 

153.5 Delineation of fishery no~take areas around six African Penguin 

colonies (Oassen Island, Robben Island, Dyer Island, Stony Point, St 

Croix Island and Bird Island}. And the duratlon of the closures, 
, ' 

considering life hisio1y traits, example, age when most birds start 

breeding, and associ~ted duration required to signal potential 

population benefits. 

153.6 Recommendations on:: ihe-~cientific work that is: required to evaluate 

the effectiveness of such no-take areas. 

153. 7 Recommendations ab·(lut whai scientific work is appropriate in the 

short-tern, to detennine tne dominant causes of the rapid and 

concerning rate of decline of the penguin population, including 

recommendations about th(i use ·of ecosystem model approaches 

such as MICE. (Models- of Intermediate Complexity for Ecosystem 

Assessments). 

154. Paragraph 4 of the TOR sets out the tasks of the Expert Panel. 

154.1 Paragraph 4( e) provides that review documents and information 

pertaining - to proposed .··island. closures for penguin population 

recovery support must be reviewed and white these will initially be 
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composed of an-agreec! :-.;election by !Qcal scientists and stakeholders 

from the extensive number of documents produced, members may 

request additional documents such as scientific working group 

documents. Documents are to be categorised to facilitate the Expert 

Panel dividing its focus between (l) an initial assessment of whether 
' .• 

the analysis of ICE su,pports the view that Island Closures will benefit 

penguins, and (ii) if (i) _ suggests that Island Closures will benefit 

penguins, what . closures should be implemented, or what are the 

trade-offs involved JQr such closures. 

154.2 Paragraph 4(f) requires the Expert P~nel to meet with Conservation 

and fisheries sector scientists and where each will be allowed to 

present their arg1.:1ment~ {Jryterp.retati9,n_ of the _iQ~rmation. 

154. 3 Paragraph- 4{ h) 'requltes 1haf the -Experf Panel pre pa re a report an the 

outcomes. 

155. Paragraph 5 of the TOR :deals· with ou{comes and recommendations. The 

Expert Panel was required to: 

155.1 Recommend whether, based on the results from ICE and other 

' • ·-
evidence-based information, Island Closures are likely to benefit 

penguins. 

.-

155.2 Describe the scientific and evidence,-.based rationale for 

recommending implementing / not implementing fishing limitations 

around penguin col0~1ies. • 

. _, 
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155 .3 Make recommend.~1ions Gbaut • -where a percentage of penguin 

foraging range and other biological criteria (such as regional 

representation, population recovery potential, monitoring and 

evaluation potential), provide a basis for detennining benefits from 

clos!Jres for pe·nguins and assess the merits of different proposed 

methods to delineate important penguin foraging habitat. 

155.4 Make specific recommendations on trade-off mechanisms for Island 

Closures in the ~vent that the Expert Panel finds that the results of 

ICE and other evidence demonstrate that Island Closures ate likely to 

benefit penguins, including specific areas and durations. In addition 

to recommendations on trade-off mechanisms, the Expert Panel must 

preferably advise on,biologi~llymeaningful p~nguin habitat, extents 
•• •. • . ::1 -1· ' '.°:4•.-~ >· •• 

for fishery limitf:1tio~$. per i~land, recommendations must be spatially 

and temporally explicit, an,d provided on a map. [DFFE will provide 

mapping capacity] 

155.5 Provide advice - a~d- recommendations on best estimates and 

uncertainties of the ratio· between penguins gained and losses 

sustained by the Industry as a result of Island Closures for future 

suggested closure option_s. 

155.6 Provide advice on a' well-structured analysis framework to monitor the 

impact of Island Closu·res, including what penguin and fish data needs 

to be collected; how benefits to penguins are to be determined; and 

how thes'e will be ana'lysed: •• 
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155.7 To recommend scientific .S.iialysis, including but not limited to MICE, 

to determine the reasons for the decline in the penguin population. 

156. Accordingly, the task of the Expert Panel was to make recommendations on 

inter al/a island closures and_ w½"!~th~r th~y ,~re likely to benefit penguins; to 

recommend whether to. implement or not to implement fishing limitations 
• • • .:/ '.• 0. • I •. C 

around penguin colonies and, to i:nake specific recommendations on trade-off 

mechanisms for island closures in the event that the Expert Panel finds that 

the results of ICE and other evidence demonstrate that island closures are 

likely to benefit penguins, including specific areas and durations. 

157. The work of the Expert Panel was limited to providing advice .and 

recommendations· to enable the Minister to make an informed decision on 

further conservation rneastJres to protect the African Penguin, in particular, 

whether island closures are effective and remains a meaningful conservation 

measure. 

158. As the TOR illustrates, it was never contemplated that the Expert Pan.el would 

make the·decision for the Minister, nor could this ever have be.en permissible 

as it would have resulted in an abdication of the Minister's statutory and 

constitutional responsibility; •• 

159. The International Review Panel released the first draft of the Report to the 

Department on 6 July 2023 which ·was· considerep by the Department 

internally. The draft was edited by the gditor-in-Chief of the African Journal of 

Manne Science which is-housed within .the Branch: Fisheries Management of 
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the DFFE. The Report to which I rarer and which was approved by Minister 

Creecy, is part of Dr Naidou's Memo which is attached hereunder as 

160. Some of the Panel's observations were that: 

~-,, depletion of prey, whether .due to natural predation or through 

resource interactions with fisheries, is likely to have variable 

consequences de~~di~g.upon the exact timing inielation to breeding, 

or seasonal prey movement.· 

Thus, identification of how fisheries impact African penguin populations, 

particularly foraging, is complex, resulting from interactions between the 

timing and stage of moult, of breeding, at a given colony ... " 

161 . In relation to the hypothesis-:tibout forage fish abundance, the Report noted 

that 

~based on counts of iooulting penguins and re-sightings of tagged 

penguins at Robben Island (Robinson et al., 2015), found that the 

primary reason for the post~2003 penguin decline was an increase in 

adult mortality, which th€!y attributed to reduced abundance of sardine 

off the South African west c08sf." 

162. The Report was released to the media and the public at a media briefing on 

Friday, 4 August 2023 _a.ft~r it wa~.fonnaUy approved by Minister Creecy on 

23 July 2023 when she approved,DrNaidoo's memorandum. 

163. The followlng ls noted_ in the E~~cutive_ Summary of the Report: 
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163.1 Considerable effort has. been rnade by the fishing and Conservation 

sectors in collaboration with government to understand the causes of 

the declineand .. hOw they might be mitigated. 

163.2 ICE has been succ.iessful in demonstrating for the west colonies of 

Dassen and Robben Islands (those more intensely studied within the 

ICE), that excluding ~shing _around island breeding colonies is likely to 

reduce the rate of decline in the popliiation to a small extent mediated 

through improvements in reproductive success. Excluding pur$e­

seine fishing around island breeding colonies, is al.so likely to have 

other positive benefits for penguin Conservation, such as facilitating 

higher adult survival, but the ICE was not designed to estimate such 

effects., 

163.3 The Expert Panet' recognised:' that closure of purse-seine fisheries 

around peng·uin colonies wil(provide only a part of the measures 

required to sfow or,r~,ve,rse the _POPL!\ati_on decline of African Penguins. 

163.4 There•. IS 'a· trade~ff· amongst maxirnising benefits to penguins, 

minimising ·tlie costs ''to the Fishing Industry, and having a reliable 

basis to quantify the effects of cfosures (including no closures} on the 

penguin recovery'rJte. The trade~off arnong closure options is a policy 

decision related 'to "conservation;. ·economic··and. social goals and 

objectives for South.Africa. This·Report outlines some aspects that 

could forrn part of a de.c;s'lofi;.rrjaki ng framework to identify the closure 

options that will provide the best outcomes for penguins given some 

level of cost to tt,e Fishing Industry._ 
~~ • ~ '~ ·. : ' .•• ', : ·-~ . • . • 

, ' 
• 1' •• 

·.•. 
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163.5 The effects of alternative fishery closure designs differ amongst the 

!sland breeding colonies, in tem,5 of reducing the rate of decline, cost 

to the .Fishing lndust(y/and social impacts. Hence, advice related to 

the effects of possibfe closure o'ptlohs is presented by island breeding 

colony; and -not simply· at the regional or national level; decisions on 

closures shou.ld afso·ne·made by colony, taking account of the unique 

aspects of the fishery· a'nifthreats at each colony. 

163.6 The impacts to . the Fishing • Industry can be evaluated using an 

"Opporlunity-BaserJ Modef (OBM) that predicts the proportion of the 

catch of pelagic fish in closure areas that cannot be "replaced'' by 

fishing outside these areas., together with a Social Accounting Matrix 

(SAM) m_odel that ,conv-erts \'lost catcf( into economic impacts (loss of 
. ' • •·· .. . ,i·•·. ':•. 

GDP and jobs) _on th~ fi~hery, _suppliers of g()ods and services to the . . . 

Fishin~ Jndu~try, ~no the -broad~.r economy. The OBM and SAM 

model can be used to rank .closure options io t~rms of economic 
.. ' ~ . . . . . - . . . • - . 

effects but the OBM. li~ely overestimates the potential lost 

opportunities outside)he plosed area on a given day. The Expert 

Panel remains con~rnect abopt (i) the lack of information on how the 

closures impact fishing costs and fishing behaviour; (ii) the ability of 

the SAM model to ~deq~at~fy attiibute !mpacts atthe scale of fishing 

communities; and • dii/ th~t there are. social impacts that are not 

estimated using th·~ SAM bJt ~re important to consider in any trade­

off analysis. 
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163.7 Evidence suggests that catches from within closure areas will be more 

difficult to replace around Dyer Island and St Croix Island thi;l.n the 

other remaining five colonies with important breeding populations. 
'• .., I .. • ~· • • • . ' • 

Evidence also suggests -that levels of lost catch can be reduced, if 
' ... '., ', ' ' 

closures around per,guin prefe~ed habitats are well-designed. 

163.8 The Expert· Panel • identified · recommendations related to future 

monitoring of penguin colonies and research to understand the effects 

of closures on the change in penguin numbers and cost to the Fishing 

Industry and local communities. 

163.9 Further attempts were made to identify consensus closure options 

among the fishing and Conservation sectors during the Expert Panel 

meeti~g and orifaoing efforts to id~ntify such'options are encouragec:l, 

particularly as.~loiures niay-ne·sct1o be adjusted given the results of 

future monitoring. 

163.1 O The Expert Panel strongly encouraged continued communication, and 

collaboration, with transparency of research data and analyses, as a 

means to build trust and ·strengtheh these discussions. Working 

collaboratively will further ·enhance the .effectiveness and social 

acceptability of. manageroent measures and decisions aimed at 

mitigating the decline of the African Penguin. 

164. The Panel addressed the effect of closures on catches, GDP and jobs in 

paragraph 6.1 of the Report und_er the heading ~Future Research Other Than 

Monitoring", It records that fu.rt~e~ work is required on· the long-run .socro-
.·, .•• •.. 
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economic impacts to locaf communities due to the prospective closures and 

that a key part of this n~search would be data coilection at the sca'le· of local 

communities to better uncie_rstan~ ~ow the fishing sector (onshore and 
.•, , -- ·, .. • .. , _,. ·: . 

offshore) and penguin toudsm contribut'-? to the.local economy, jobs and well-
• ,· '• - . ··: . . . -

being. 

165. It also records, given the littl~_empirical jµstification for one method, alternative ..... '. • 

methods for allocating ?a~c~e~ to fe~io~~ should be used, and the results 

compared across tt:,e different cases .. to better inform discussions .on which 
• . . ; .. .· .. :· . ~- . . ; ·: . • • • • 

comm~nities are likety to be most impacted. 

166. Paragraph 6.2 states that further validation of marine Important Bird Areas 

(mlBAs} should· occur, ill'·partlcula'r/ using dive data that provide objective 

identification- of foraging locations/ tather than <X>mmufing (or travelling) 

locations, anti that between~S,ear va•riation in•m1BAs should be explored. 

167. Paragraph 6.3 records that there is broad agreement that the recent observed 

decline in African Penguin numbers both locally and regionally may be due to 

a number of factors. 

168. The ICE was designed.to quantify th~ impact of sardine and anchovy fishing 

in the vicinity of penguin ·breedirig isll:lnds, and the body of evidence presented 

to the Expert Panel suggests that this is a contributing factor, but the 

magnitude·of the itnpacts·a,ppears ~mall and could only explain a small part 

of the recent declines in penguin ·,numbers. It further records that plausible 

drivers impacting the penguirrpopulations are likely to vary across islands and 

. ''•-· 
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spatial scales. plus there am variable data available to inform on different 

impacts, as well as the likely cumulative impacts of different drivers. Future 

research is needed to address each of the possible drivers. 

169. The Expert Panel recog~ii,e9 that forag~ fish abundance, guano harvests, 

resource competition with qape, Fµr Seals, noise in the marine environment, 

habitat degradation and climate. change as possible drivers of the decline of 
. ~ . ' . . 

the African Penguin_. 

170. The conclusions and recommendations of the Expert Panel appear at 

paragraphs 7 to 7. 7 of the Report (pages 44-72). Although all the statements 

are important, I highlight the following-: 

170.1 Overall, the result$ of the ICE foi'Dassen and Robben Islands indicate , . . ,- ' . · . .' . . ' . 

that fishing closure!:: .a~und the breeding colonies are likely to have a 

positive impact on population growth rates, but that the impacts may 

be $mall. in the ran~~ 0_71-1.51% (expressed in units of annual 

population growth ratci ).. . Thes.e impa~ts are small relative to the 

estimated rates of reduction in penguin abundance for these two 

colonies over recent years; 

170,2 Future closures of forage-fi~hi~g around penguin colonies would be 

likely to benefit penguin Conservation, but will need to be part. of a 

larQer package of Conservation measures as such closures. alone 

would be unlikely to reverse the currentoecline inpenguin population 

numbers; 
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170.3 Implementing closurtls wiH impact the Fishing Industry and local 

communities to soine extent, but accurately quantifying thfs is 

challenging; 

17-Q.4 Th~. 08M-iikeiy: overE¾~timates the loss in catches due to CIO$t,ffes, t_b 

an unquantified extent, given its assumptions reJated to the set of 

opportunities that ate -available to replace catches in closures, 

particularly those considered "irreplaceable" be~vse all of the catch 

on a given day occurred inside a partic1:,1lar closul'e; 

170 .5 The Expert Pa~I considered issues pertinent to ~val11,;1ting trade-offs 

in paragraph 7 .3 of the Report. There are three prir,nary trade-off axes 

to consider when _selecting -cl,osures: 
' , t (~_•: . • • . • 

170.5.1 

170.5.2 

170.5.3 

The benefit to pehguins of the closure 

The cost (economic and social) to the Fishing l11ciustry 

, and th~ _c?rnrnvniji~_s where the fishing and processing 

operations are based; and 

The ability to evaluate th~ effectiveness of the closures; 

170.6 Closed areas ,to protect .pa_nguins- d_uring breeding should be year­

round, unless reasons demonstrate otherwise; 

170. 7 !1 designated. closed areas ~9 pro_tect penguins should be reviewed at 

a time when results ar.e av.allableJo investigate life~history processes 

such as juvenile recruitment,. and adult survival, and hence population 
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growth rates. Other . re·.1eons to review such closed areas might 

include major soclc-economic changes in the fishefy and processing, 

stock abundance, •Jr simUar consequences of prey resource change. 

170.8 Penguin foragirig -areas. should be quantified for trade-off analyses . . . . . - -

delineating mlBAs using ARS methods. 

171. The Report recommended .the following _COQ~ide~lqns relevant to designing 

a framework to help declsion:'makers select :closed areas, if an:t: 

1:71 .1 An optimal solution (or acceptable: "balance") between competing 

objectives is not simply obtained by closing 50% of any given area. 

171.2 One. a'pj:>roach is :to find -~~fpo1nt at' Which the: change in benefits to 

penguin$· (by inCrea·sirig c'foiures) matches the chang_e in costs. 

171.3 The trade-offs betweencosts to the fishery and benefits to penguins 

in terms of the size·: of :aw area closed' will differ among islan~s and 

among ·sectors .. within· the fishery·:··· Consequently, the benefits to 

penguins and cost to Industry should be considereq by isJ~nd (or 

region} and not sirnp!y arthe national level: In addition, given the 

heterogeneity wlthirdhe 1:~d'usfry: exp'ressing cost and job losses by 

sector would also seem appropriate. 
' . '· . ~: • ; · ' '· ' ' . 

171.4 Care should be taken wl1~r1··fnteh:,reting the estimated impacts to the 

Fishing Industry .given t~ OBM likely provides an overestimate of 
... • • ·\. ' · ~ . ~· : *t. • l • • .- ' •• ; 

uncertain magnitude of the loss in catch so the results of the OBM and 

·:·• 
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hence the SAM rnodel -stviutd ·be considered primarily in a relative 

sense and hence used for ranking closure options. The relative 

ranking of a closure 'may,: tiowti~er, be sensitive to how catches are 

allocated to Ideal conimunlti€i$. 

171.5 The _e_conomic analyses are only able to quantify the social effects of 

closures in ·terms. o(jol{ l~sses, and future work shou Id coli sider 

broader social consequences of reduced catches, such as measures 

of community we"fl:.being: • 

171.6 The likely effectiveness of closures for mitigating the deeline in 

penguin abundance also dlffers among colonies given their variable 

rates of declin~s and the presence of other factors unrelated to fishing 
.·' ••• ~ - ~} .. :· : ~- ,·,-~ _.. 

contributing to these declines. 
I I I t 

171 .7 It is possible to design ciosures within the overall forciging clrea to 
. . , 

minimise lost· catch 'for any given choice of percentage of penguin 

foraging area to be protected. 

172. Paragraph 7.4 addresses monitoring and research to determine causes for 

the primary reasons for the decline and addresses different monitoring 

techniques to continue to monitor adult survival of African Penguins and 

breeding success. 

173. Paragraph 7.6 records th_at if designated., closed areas to protect penguins 
• • •' • • • • • ~ • • • • • I • • 

should be reviewed at a :ti_~e when results are available to investigate life, 
1·· • .. ·- ..• 

history processes such as juvenile recruitment and adult survival, and hence 

I'- r4o 
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population growth rate~. This may be at a time between 6 and 10 years after 

designation. Other reasons to review such closed areas might include major 

socio-economic changes in the fishery and processing, or stock abundance, .. . 

or changes in estimates of core foraging areas, for example, due to mlBAs. 
'"· • • 

being based on where foraging occurs. 

174. Lastly, the Report encourages continued collaboration amongst the various 
• ' • : ""'1:· ' "'l ' 

stakeholders to enhance effe,~~en~ss and social acceptability of the 
' "!· • • 

management measures and deci_sions aimed at mitigating the decline of the 

African Penguin. 

175. I make the following observations in relation to the rece>mmendations of the 

Expert Panel and the :posftibn- addpted by the applicants in the founding 

affidavit in relation thereto. 

176, The application has been broughpo. secure relief designed to prevent the 

imminent extinction of the Airtqan .Penguin. The applicants seek an order to 

implement. what it believes, is the recommendation of the Expert Panel to 

apply a trade-off mechanism ·and thereby to implement the island closure 

delineations which they (the applicants) have calculated. 

177. However, the Expert Panel found in relation to island closures, that: 

(i) excluding fishing around island breeding colonies is only likely to 

reduce the rate of decline k1 the population to a small extent; 
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(ii) that the closure of purse-serne·fisheries around=penguin colonies will 

provide onlv a part oi the m6asures required-to slow or reverse the 

population decline of African Penguins; 

(iii) that the impact of sardine and anchovy f_ishing ih the vicinity of penguin 

breeding islar1ds Is only·:~. contributing f~ctor, and 

(i"v) that the magnituJie of .the· impacts .appears ·small and could only 

explain a small part of the recent .decline in penguin numbers. 

178. The Expert Panel concluded that future closures of forage-fishing around 

penguin colonies would be likely tc benefit penguin conservation but that such 

closures alone . would b,a_un!ike/¥, to :r.~.'!ers~ ~he current decline in penguin 

population nurnbelit · · ·,. -: 

1 :v : . 

179. Accordingly, the applicants grossly overstate th~ benefit that would be derived 

from island closures around the penguin breeding colonies. 

180. Thus, the relief sought in the appiication may possibly contribute to a slow~ 

down of the rate of decline in penguin, population numbers · but will ,not, as 

alleged; "prevent the imrninent exJir.1ction of Africa's only penguin~. 

181 . I pause to mention that fron,. scientific qatc1 .tor Dassen and Robben Islands 

(which were ciosed for half of.th~ time_ during the ICE), the calculated benefits 

by the Expert Panel ranged,fro.m:0.7-.1 to 1.51%. This is marginal. However. . . - .. · ... :' . ~- - .; ~ .. -. 

the Expert Panel p.oints out that these estimates pertain to a status quo of no­

closure, so calcul~ted benefits for these islands should be halved to 0.35 •• 
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0. 75% given that these t>NO islands were closed for halt of the time during the 

ICE.6 

182;. The Expert Panel Report states that the impact is small relative to the 

estimated relative reductic,ns in penguin abundance for these two colonies 
... •• •• •·• l • 

over the period 2005-2022, which were estimated by the Expert Panel at -

13% for Oasseh. Island and -10% for Robben Island, using abundance dat~ 

provided to the Expert Panel. Additionally, the calculation for Dass~n ~net 

Robben Islands were for t.hese colonies only and would require extr~polation 

to estimate the benefit for the other penguin colonies. 

183. The applicants also allege that "it is in the face of the rapidly declining African 

Penguin population, and Jne imrhitreht risk of extinction, that the Minister has 

failed to implement adequate fishing closures". This is not correct. The 

Minister had implemented interim fishing closures that were a compromise of 

delineations proposed by· the DFJ=E Goveiiian~ Forum in 2011, th·e CAF in 

2022. and from negotiations between Industry and Conservation sector 

representatives. Thes·e were· in place, • o·r, a temporary basis, since 1 

September 2022: The extent to \tVhtch thes·e fishing closures are adequate·is 

presently t,mknown. 

0 51h bullet of section 2,2.3 on p.21 of IR.!? ~epo~.-
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184. Similarly, the adequacy ofthe fishing·t.!osures dellneated by the applicants' is 

also unknown and can only be established after being implement~d f9r ~ 

number of years. 

185. Benefits estimated thus far (and conclusively only for Dassen and Robben 

Islands) have been from circular closures of a 20 km radius around the 

penguin islands during the period of the ICE - hence there are no estimates 

of benefit for any other closure delineations. There is thus no scientif!c.:bc1~~­

evidence to support the ~P.Plicants' claim that the current interim island 

closures are inadequate or that their proposed delineations are adequate. 

186. The proposed mlBA-ARS (Marine Important Bird Areas - Area Restricted 

Research) deline~tions arel·much sma·tler than the previously implemented 

20km closure a'reas around D3ssen-'ahd Robben Islands and . hence the 

benefit to penguins is likely even less than the 0.35-0.75% calculated for these 

colonies during the ICE experiment. The approximately 0 .. 71 - 1.51% benefit 

.(if extrapolated to an colo.rifes) is ·a relaiively small percentage of the 5-10% 

population decline rate across aircoionies: 

187. I also mention that the ·app"iicants' • application qt the m1BA-AR$ method 

requires peer review throughihe accepted scientific principles of data sharing 

and reproducibility . .The development of management advice is typically an 

iterative process whereby scientists jointly develop methods, discuss 

assumptions, review resuits' (bften from·· mot~ thah ohe group of scientists), 

suggest sensitivity to· parameter:··choices. and ·eventually·' agree on the most 

suitable outcome. The ap'p.licartl$ h21ve not followed this process . 

. . .. . 
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188. Whilst the Ex:pert Panel found th,~:, anal):,-sis delineating mlBAs using the ARS 

method represent the be.st scientific basis for delineating the preferred 

foraging areas of the Afric;m P,e,ri.guin, this was not made without qua I ification. 
' , , ~ 

189 The Expert Panel recommended further improvements to validate the mlBA-= ..... -~ -, •• 

ARS including the use of dive data to provide objective identification of 
·, ••• 1 • • • 

foraging areas. There i~ n~. _indication, in the founding affidavit or in Ms 
! . . !, ('4 • • • • 

Weideman's application of th~ mlBA-ARS method (to which I shall revert) that . •. . ·: ;• ·. ·-~ ": ' : . . ·, . ~ • 

this has been done. The applicaticm of the method by Ms Weideman therefore . ':.•· ... - . 

does not accord with the Expert Panel's recommendation as to how the tnlBA­

ARS method aught to apply and did not take into account that further 

validation of the method is required. I accordin9"ly deny that the applicants' 

application o'f' the mlBA~ARS 'tirid; their implementatio~ of a trade-Off 

mechanism represents't11e'b~sficier;tific basis for delineating closed areas. 

190. In the meantime, and as the Department's Ms Janet Coetzee confirms, the 

interim closure areas reprE:setrt dlo~e tc,65% Qf the total area of th~ applicants' 

proposed closure areas. -By lhference.- it can therefore be estimated that 

these interim closures wlH provide -65% of the benefits provided by the 

applicant's proposed closure ··<felineati'ons such that any relative additional 

be nefitto penguins, if one assumes that the benefits provided by the proposed 

delineation is the same as'.for·the 20 km closure imposed during the ICE, is in 

the order of 35% of 0:11"'1 ;5% or 0 . .25-0.5%; ··.- This is a very small added 

benefit that is untikeiy fo ·reduce 'the pop't.llation decline to any meaningful 

extent orto prevent the species frafn becorhing extinct. 
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191 . Pertinently, the're was -no· support 1)y .the Exp.ert Panel fot the applicants' 

proposition that the current Interim ·fishing closures are "grossly inappropriate 

and is -unable to me·et • their bbjecttves of-reducing resource competition 

between the African Penguf.'l-and /ridustr}' and thereby improving the African 

Penguin's prey avai/ability'J. 

192. To summarise, I highlight theJoilowing arising from the Report: 

192.1 Whilst island clQSt,Jfes are ,recognised as a beneficial conservation 

measure, the Experi: Panel found it was likely that the benefit is small. 

192.2 There is no condusive scientific evidence that island closures alone 

will prevent the decline and/or extinction of the A{rican Penguin. 

192.3 There are other material dn'-iEfrS of Africah Penguin population decline 

\Nhich the Expert Panel had identified (noted by Minister Creecy as 

early as 17 December 2.020;" and· which is also acknowledged in the 

Expert Panel Rep<.irt). 

192.4 Further investigations ·and ~.ci~nt!fic studies ~re required befon:3 ~ 

more long~term solution can -be achieved. One such investigation is 

the socio-economic .in1°pacf of.more extensive island closures on the 

fishing in&istry and coastal communities who rely on the fishing 

industry to earn a living. and to feed their familiE1s. .. ' ' ~ , 

-- ~ •~ 

7 Para 21, supplementary founding affi~avit, Record: p 89_6. 
' .... ~ :· . . : : : ~ '. 
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G. THE DECISIOt.l.:.9E 23 JULY 2023 n~e IMPUGNED DECISION} 

193. Following receipt of the.Expert P~n~l's Report in July 2023, Dr Ashley Naidoo 
. ' ', .- . . ,; . - ' ·, . 

("Dr Naidoo") prepared his -D?~~~'?l:IQ\Jm to formally place ~.he Report before 

Minister Creecy for her acc.eptanc~ a!1d noting. Dr Naidoo~s memorandum 

together with annexures are.attached for ease of reference marked "0FFE18". 
- . . ·. . . - • 

194. Attached to Dr Naidoo's memorandum were the following annexures: 

194.1 The Expert Panel'$ Execu1ive Summary (annexure "A""). 

194.2 The Expert Panel Report (annexure "2';). 

194.3 NationiU_:,Treasury~pproyal (a'il\hext,ire .. '~"). , 

194.4 National Treasury_ .remun~.rati.o.n ~ates. for the Panel 2022-2023 
. . . : ' .. · ' 

(annexure "A.''); aoo.. 

.. 
194.5 The Interim Clostires. Maps (annexure ••s"). 

195. Although Dr Naidoo's memo refers to the draft Expert Panel Report, it was the 

final report that was attached-to the memo and presented :to Minister Creecy. 

The reason wtiy Dr Naido_o had ref erred to th.e draft report, is because the 
, . -·~ . . . . . 

report was submitted for editing and lay-out design in preparation for 

publication : and · the final • 1teratiori ·o'f • the report was expected the week 

following the Minister's df;cision. There is no diff.erence, in substance. 
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between the draft report which i:Jas attached to Dr Naidoo's memo and the 

final report which was published .. 

196. The rnrector-Geheral of ·the DFFE approved the R~port and the 

recommendations on 21 July 2023~ 

197. As her handwritten note-o.ri the memorandum illustrates, Mrhister Creecy had 

discussed the Report with br Naidoo on 22 July 2023. 

198. Minister Creecy approved the Report on 23 July 2023 and the policy 

recommendations ,in paragraphs 5.2.1 ai,d 5.2-.2 of the· memorandum: 

"5.2.1 That the limitation of small pelagic fishing adjacent to penguin 
, ·. , • • • • , -!'!~ • : :, •. r .' , . :._ ·, , 

colonies will henceforth be used by the Department as an 

appropriateihtiJr;ention in- the conserva,tion and managemetlf 

of the African Penguin. ·Whilst it is acknowledged that sma//. 

pelagic fishery iirrJftations do have a benefit to penguins, but it 

should be noted that these benefits are smaf/ rel~tive to the. 

observed decreases in (he penguin populations over recent 

decades. 

5. 2. 2 Furthermore\ tha.t fishing limitations around selected penguin 

colonies ate established for the following penguin colonies: 

Dassen Island, Robben island, Stony Point, Dyer Island, sr 
Crois lslan_d_ and Bird Island. The fishing limitations are to ~ 

implemented for a minimum ofte_n (10) years with a review after 
' six (6) years 'ct' /mpiementaiion and data collection. The 

transition to implementing tishihg limitations is des'Oribed in 

paragraph 2. 10: :· Howiiv_ef, in the absence of penguin colony 

specific agreemeri'fs ~cross the fish.eiy and conservation 

stakeholders. cin ' )imiting small pelagic fishing, consideration 

rv 4/j 
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should b&: given on thi1 current. fnterim limitations or closures 

that must continue from, 1 Augqst 2023, as the interim 

limitations a,-e due to end on the 31st of July 2033." 

199. Minister Creecy had conSi<le_reg_Jhe Expert Panel's Report. in full before she 

made her decision. 

200. The decision was conv~yed . to. the media in the media. statement 

announcement on- 4 August 20.SZ3 ("AM15-"). 

201. Minister Creecy's decision to extend the .island closures around the penguin 

colonies was made pursuant to section 13 of the MLRA and was endorsed as 

a permit condition in the small pelagic fishing permits i~sued to Right Holders. 

Section 13 (2)(b)' of'the MlRA provides that pem{its ·m~y be issued-subject to 

conditions determineq by the Min!ster in the permit. The island closures were . • • ' . :;, :- ; - • .. ..... .. • . ~ 

implemented as an interim coi,servation measure to allow for the further work, 

as contemplated· ln the· Ex·pert -Pane1's Report. to be conducted anq until a 

more long.term scientifically defensible and economically balanced solution 

could be achieved. 

202. The Minister also decided that,'if no altemati've fishing limitation proposals are 

concluded by the start of the 2024 small pelagic fishing season, which 

commenced on 15 January 2024, tt,le.n the current interim fishing limitations 

will continue until the end of the 2033 'fishing season, with a review in 2030 

after 6 years of lmplementaUdri from the start of the 2024 fishing s.eason after 

further data collection. The· Minister's ·-decision was consistent with the 

International Review. Panets "c\~commendations who recommended in 
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paragraph 7.3 of the Report' t:nder Issues perlinent to evaluating trade-offs 

that a period of between 6 and 1 0 years was required for analyses needed to 

determine Inter alia adult penguin survjval, if adequate responses are to be 
. ...... . . : .:: : . . .: - .• .. . • . - -

determu,ect The Panel further recommended in paragraph 7.6 of the Report 
• • - · J • '' 

that, if designated, closed areas to protect penguins shoulc:f be reviewed' at a 
' \ . .· . ,. 

time when results are ayai!able to investigate penguin life-history processes 
.. • ; • 1 ,, • . • ' 

and adult growth rates whifh. may be at ~ time between 6 and 10 years after 

designation. 

203. The decision also required the -DFfE Branches Fisheries Managemeht, and 

Oceans & Coast to report annually on the implementation of these closures, 

the expanded science plan and to report 011 the progress of other non-fishery 

interventions i~ the African ·Penguin Blodiveroity . Management Plan. Her 

decision expressly acknowledged ·that fishing· limitations alone will not be 

sufficient to help the penguins recover. 

204·. Minister Creecy's decision was reasonable given that it continued to provide 

for a reasonable beneficial crinse1vation measure to slow the decline of the 

African Penguin, and at the sar:ne time balanced the·rights of Industry. 

205. The Minister did not immediately implement all of the Expert Panel's 

recommendations. She adopted a ·cautious approach and was mindful that 

the Expert Panel's recommendations were not.without qualification and that it 

had recommended further investigations and scientific studies. 
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206. The Minister was mindful that the ::;~3-\~nd closures which had been ,In place 

since September 2022 were .about fo expire and· that a decision had to be 

made expeditiously. Not having island closures in place and leaving the 

breeding colonies exposed, was not an option. 

207. The Minister did not apply_ajr~dfr.<?.ff._ The alternative would have been to wait 

until the neceS$ary analysE3s.had been conducted before imposing additional 

closures. The Expert Panel e,wisaged timeframes of between 1-~2 yea~ and 

2~s years for completlng Task 2: $-...,pporting.evaluatlon of trade-offs, lncludin9 

refining estimates of foraging areas (Paragraph 7 .1 of the Report). These time 

frames Indicate that the Expert Panel clearly understands the complexity and 

scaie of the work required if this is going to be done properly and where all 

relevant stakehoicieni are µJt-t' of th~}itocess {ai ·envisaged under item 5 of 

the table). It was acc.ordingly 'unr;enlistic.' to lhink . that the DFFE could 

detennine a set of alternative· c!osi!l"'.a options in line with the suggested trade­

off mechanism in.the spaceof~fto 4 months . • 

208. The reasons for ·me'. Minis~er\s decision appear from Dr Nakloo's 

memorandum read toge.therwiththEfExpert Panel Report 

209. There were a n\Jmber of'.critlcal findings ·in· the P~ru~rs Report which 

underpinned tire Minister's,i:lei;isionto extend the island closures. 

209.1 The imp~ct of the closures on .the net revenue of fishery as well as 

changes in catches· to l:nderstand both the • short-run impacls and: 
• ' :,~ i ,-.- !' •• .. 

•• ' . i.,,.' . ': · ' • .::-
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long-run impactr; due to changes in ·neet composition, shore-side 

infrastructure and coastal community dyflatnics had to be determined. 

209.2 The Expert Panel recommended further investigations were required 

on the socio-ecanon:iic impact of the island closures and that the costs 
; ' , ;_ ' 

to fishery associated with the closures needed to be quantified which 

the Expert Panel its~lf dicf no.t do. . . • ' ~- .. ' 

,;. ; • ' r • 

209-.3 Cost to the fishery ·industry had to be quantified. The Expert Panel 

cautioned against the use of th-e OBM and SAM models. The Expert 

Panel noted that c-.are shouid be taken when interpreting the estimated. 

impacts to the fishing industry given the OBM is likely to provide an 

overestimate of uncertal~ mc39nitude of the loss in catch so-the OBM 
, ' . , ,.;: , f ~' • • • ,: :• • : r • •'. • 

and SAM models should be considered primarily in a relative sense 
~ . .· •.• . •' . . ' •' ' . ~ ' 

and that the relative ranking of closures may be sensitive to how 

catches are allocated 1o .. loc8 I· communities. 

209A The Expert· Panel found· that further validation of the mlBA-ARS 

delineated areas sho~ld occur, in particular, using d1ve data that 

provides objective identification of foraging rather than commuting 

locations: 

209.5 The Expert Panel had identified that further work should consider 

broader·social consequences of reduced catches such as community 
• . :.' ·,.,: , 

wellbeing. 

r--
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209.6 The Report made clear that there was. llO conclusive scientific support 

that isiand closures would stop the decline of the African Penguin as 

there were several factors which were acknowledged to contribute to 

the decline. The Expert Panel had Identified other drivers· of the 

African Penguin populf;ition decline_ which also had to be investigated. 
'·•.. . ·', 

• ' . . 

210. The Minister's decision sought to achieve a balance between the competing 

interests and rights of Conservation and Industry, which was not easy to 

achieve given the strong divergent interests. 

211. A compelling factor for Minister Creecy was that the Expert Panel Report is 

not conclusive in its findings and had to this end, recommended that further 

investigations, analysis and· science :was reqJJired before the DFFE decides 

on a framework to assist with the selection of closed fishing areas, if any. 

212_ It is against the backdrop of the Expert Panei Report and the reasons for the 

Minister's deci$ionsthat ! deai,with_ the grounds of review, 

H. THE GROUNDS OF REX!&W 

213. The applicants have bro;Jdly i~entified two grounds of review upon which they 
,·.' ·., .. :• . . 

refy for their review challenge. The first ground is that the decision is irrational, 

and the second, is that •it i~,-unlawfui aod unconstitutional. The alleged 

irrationality is set ol/t in pa_ragraph~:.;204 - 209_ of the rnain founding affidavit 

read together with paragr~phs. 75 -:- 84 .of the supplementary affidavit. The 
•. ' . . . . . , .• ~ 

second ground of review.of alleged~.u.nlawfulness is set out in paragraphs210 
, •. ,.. . . . ' .... 

- . . 
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- 216 of the main founding affidt;;vit read together with paragraphs 85 - 90 of 

the supplementary founding affidavit "fhe grounds of review contained in the 

supplementary founding affidavit are largely a duplication of the grounds in 

the main founding affictayi_t 
•' ~ ~ •' . 

First ground of review-: the decision is irrational 
: • ~ • . • _4 . · . • • • 

214, The applicants allege th'At the decision bears no .connection to the purpose 

for which it was ostensibly taken ·or the power to order fishing no-take zones. 

They allege in this regard tbat: 

214.1 the Minister appointed the Expert Panel to provide recommendations, 

inter a/la; regarding a trad~•off mechanism as a basis for setting 
• r . ., _ • . l • : : "?!: t• _ ' ._•; &" • • • 

fishing li~ita~io~t and, rp<,1.ppipg .. __ T~e. Minister appointed the Expert 

Panel for the qi~titict purpos~ .of assessing the available scientific . ,-- . . . . . 

evidence to est~blish whether island closures are an appropriate . ' . 

conservation measure and for recommending an appropriate trade-off 

mechanism to, ident\fy . ~hich of. the various potential closure· 

delineations around each breeding colony struck an optimal trade-off 

between African Penguir,s_and minimising impact to Industry. 

214.2 the ~rt Panel had concluded that the best: available science 

indicated that the recommended approach to implementing island 

closures, an appropria*eC~:mservation.measure, was.the scientifically 

defensibl·e trade-off mechani~m tMt incorporates {1) the mlBA-ARS 

method as the. best· availa_pl~ rneth.od for purposes of identifying the 
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African Penguins' prefen~d foraging areas; and (2) using the OBM 

model to compare the impact of the different delineations on Industry 

in light of the existi~g, avail~ble "casts" data. 

214.3 It is clear from the record that neither Or Naidoo, nor any other official 

in DFFE, • nor the :Minister applied or otherwise catered for the 

application of_the ExpertPanel-recommended trade-off mechanism in 

determining island· -closures, despite that' the Naidoo· Memo had 

recognised the trado~off mechanism• in its summation of the Expert 

Panel outcomes recorded in paragraph 2.8 of the Memo. 

214.4 hist~d. "DrNaidoo invoked the trade...c>ff m(;}chani.sm as an interim tool 

for proposing fishing !irnitation~ where there was no agreement, and 
. ~ , . • : !:1·~.: • ·-• .. 'r "•:-,". • •• • - • • 

not as a tool for finally d~terinining fishing limitations in circumstances . '. . . . ' ... . •·. -· 

where disagreement was inevitable; and the Minister did not refy on it 

at all. 

214.5 Having recognised the Expert Panel's findings that island closures are 

an effective conservation measure, the Minister and Dr Naidoo 

ignored the recommended trade-off mechanism for delineating 

appropriate island closures. 

214.6 Based on the Naidoo Memo's erroneous recommenda1ions, the 

Minister then decided, in the absence of an agreement between . . 

Industry and Conservation, the inte~im closures must be implemented 

for a period of ten years., 
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214 . .7 The Expert Panel P..eport Workflow indicat~ that there was no 

consideration glvan as to whether the interim closures were 

appropriate as long-term Conservation measures, while confirming 

that their tempora·ry nature was known to the Minister. 

214.8 The decision to implement these interim closures are not informed by 

the ·best available science" and a.re accordingly, incapable of 

achieving the objective of science-based conservation measures to 

reduce competition bHtween Industry and the African. Penguins and, 

accordingly, failed to serve as a mitigation measure to address the 

adequacy· of African Penguins' access to prey - ultimately - to serve 

as a measure to mitigate and to prevent further population decline. 

215. They .allege for these reasQ~s that the decision accordingfy is not rationally 
. . . . 

connected: 

215.1 to the purpose for which it was taken; and 

21:5.2 bears no connection to the purpose sought to be achieved; and 

215.3 bears no connection to the 'powers granted to the Minister to take 

necessary conservatroA rheasures·to protect the SUNival eha·nc~s and 

well-being of the· African Penguin as -a ·threatened species, and the 

Minister's· corresporkui1~t,legalduty' to do so. 
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216. This ground of review is prem1-sed on at1 incorrect understan~ing and 

interpretation of the Exoett Panel's· findings and recommendations, and a 

misconception of the Minister's legal:.d_4ty in.relation to conservation. 

217. At the outset I say that the_ Mint5te(~ c;f_eci1,ion was properly authorised in terms 

of Section 13 of the MLRA~ .. There ca11 accordingly be no dispute that the· ... . •, . .. · . . ·.• . . . . 

Minister had the power and authority to implement island clqsures as a 

conservation measure to mitigate the decline of the A.frican Penguin 

population. 

218. The Expert Panel was establii,hed to, inter a/la, review the interpretation of 

the ICE; lo explore the value of island closures in providing meaningful 

benefits to ·penguins;. to· rti-ak._e, ·retommendalibns on the implementation .of 

island clo~ures including spal:lal:dellneation and-timeframas; and to advise on 

furthe( science and monitorfn:g·methodi.. 

219. One· of the obje9tives of: the- Expert Panel was to recommend a trade,-off 

mechanism as a basis fo.r setting:fishing limitations ana mapping, if-closures 

or fishing limltaf:jons are vlewecfto·coritribute· positively to the support of the 

African ··Penguin population: It was· contemplated that this mechanism must 

consider a potential positive return to penguins and the impact on fisheries, 

and that the Expert Panel was tequired to consider the current state of 

observations, data and ahafysll aria tb tnake 'recommendations on these in 

relation to any future sdence ··,,-0iisiderations. ·'The Expert Panel was also 

tasked to make recomn1encfaitioils· on· the scientific· work that is required to 

evaluate the effectiveness 'o'fst1ch no--take. fishing areas. :It is important to 
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note that the Expert Panel wa.s tasked to make recommendations on, inter 

alia, whether island closures are likely to benefit penguins; to recommend 

whether to implement pr. notto. irnplem~nt fishin.g limitations aroµnct pengLJin 
. . ' . . '' . . . 

colonies and to make sp~ciflc r.ec.ornmepdations on a trad~-off m~chanism for. 
• • • • •: • l ~ • • • • • 

island closures in the e.v~nt ~-~:9t th~ ~xpert Panel finds that the results of ICE 

and other evidence dem9n_st~le~ . ttici)t 1~.t~nd clQstJres are likely to benefit . . ,•. . ~-· ; . . . . -

penguins. including specific a~as and durations. 
' . - ·. • ,, .. 

220. The Expert Pane.I did not re.commend that island closures were an ar;mropriate 
' : I • ' • • • 

conser.vation measure. 

221. The Expert Panel did not recommend specific delineations for island closures . 

.. .. 

222. The Expert Panel found;· qased on the· results of ICE for Da~s,en Island and 

Robben Island, that excludinQ fishiqg around the colonies are likely to have a 

positive effect qn penguin growthbutthatthe impact will be small in the range 

of 0.71 ~ 1.51 %. The Expert_Panel found that-excllJding fishing around island 

breeding_ colonles is likely to i;educe {he rate of decline in the population to a 

small .extent and that the. 9to.sure o.f .purse-seine fisheries around penguin 

colonies will only provide part of the measures required to slow or reverse the 

population decline· of the African PehgUin, • • 

223. The Expert Panel expressly recognised that there were other drivers which 

contributed to the African Penguin population decline-and that access to prey 

was only one of them. 
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224. While the Expe:1 Pan~~/ reconitnended the employment of a trade-off 

mechanism incorporating the miBA·ARS method and using the OBM model, 

this recommendation wa~ notu_nqualifled. . . ... . - •. ·~ ' 

. ' _. .... ! ' ►• .. . 

225. The Expert Panel found that there is a trade-off amongst maximising benefits 

to penguins, rr,inimisrng th~ cost to the fishing industry, and having a reliable 
" " , , • • : • • '• I • " • 

basis to quaotlfy t_he effects of clos_ures (including no Glosures) on the penguin 
' . . ' . -~ •. •. ' ~ ' . ' • 

recovery rate. The. Expert Panel pertinently acknowl.edged that the trade-off 

among closure options is a policy decision related to conservation, economic 

and social goals and objectives for South Africa. While it recommended the 

application of a trade-off mechanism using the mH3A-A_RS method, it 

remained concerned about 

(i) the tack of information on how the Qlosures impact fishing costs and 
• • .4~,. • •• • ' I • • • 

fishing behaviour; 

(ii) the ability of the OBM and SAM models to adequately ~ttribute 

impacts at the scaie of fishing communities·; and 

(iii) that there are social ic11µacts that are not ~stimated using the SAM, 
• • t. '.' ! • • _.·, ••. > '· 

but are important to consider in any trade-off analysis. . . .. _.-

226. The Minister did not ignor~ the findlAgs in relation to the trade-off mechanism., 

She chose not to apply it immediately in determining the isla.nd closures 

because the application of the method, at that stage, was cle.arly premature 

given the concerns that were expressed by the Panel and that the Panel itself 
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had recommended further investigations and analysis to ascertain the trade­

offs between cost to fishe,y and benefits to penguins. 

227. The Impact of the social effects of the clost,iies in tenns of job losses, reduced 

catches and the broader socio:.ecohomic consequences of island closures is 

a critlcalconsider.ation tor.th'e State·aoo directly impacts the Minister's legal 

duties and statutory obligations· 'provided fot in the MLRA 

228. The Minister atso considered that although the Expert Panel had 

recommended a trade-off analyses usihg the mlBA-ARS method, this 

recommendation must be seen in the context that island closures was only 

likety to reduce the rate of declit1f2 in the population to a ... sma!Lext(}nt and 
' .. • .. .•• , . . :· .:· .·:--·:- . • . • ::-·--.11..-. • - . 

further that island closur~s arocrnd the penguin colotties will ,only provide part 

of the measures required·to .slow.·or reverse the population decline. 

229. Thus, the benefits to the Afriban Penguin versus the· costs to the· fishing 

industry and the· socio-economic impact .of island closures is a necessary 

analysis that must be performed:on both a quantitative and qualitative lever 

before any long-term decision can be made on the most appropriate penguin 

conservation measures. 

230. The Minister concluded, based on the Report; that the application of a tra.de­

off mechanism was premature given the concerns of the Expert Panel, and 

that it would be irresponsible to:~pply the trade0off mechanism in the absence 

of the further work th~t was required. : "· 
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231 . There is according.ly no :-nartt in :the alregation that the Minister had 

disregarded and/or ignoi'ed the recommendation relating to the trade-off 

mechanism. She decided not to apply the trade-off mechanism for good 

reason. 

232. There is also no m~rit to. the,~Uegation that the island closures were not 

informed by the best available. science. 

233. The Expert Panel found that excluding fishing around island breeding colonies 

is: (i) only likely to reduce the rate of decline in the population to-a small extent, 

and (ii) that the closure of-purse-seine fisheries around the penguin colonies 

will provide only a part of tha measures required to slow or reverse .the 

po_pulation decline'of the Afrfc":an Pen~uh This·. suggEIB,ts that there is no 

c-onclusive scientific evide"nce that :'.applying the trade.:off mechanism to 

delineate island closures·: and that island closures itself, will achieve the 

objective of preventing the dacline and, extinction of the African P~ng!,lin. 

234. The applicants have also riot demonsJrated that their proposed island closure 

delineations wiil achievethis objective, or to what extent atJeast, the proposed 

delineations will contribute to slowing the decline in the penguin population. 

235. Given that island- closures have .· been recognised as a reasonable 

conservation measure that is .likely to mitigate·the decline of the population 

albeit to a small .extent.· the . dBcision to ·extend· the island cJo·sures was 

reasonable and rational. The··dec~sion was clearly directed at implementing 
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island closures as a reasonabfa .conservation measure and was rationally 

connected to the purpose for which it was taken. 

236. This application is aimed at avoiding the extinction .of the,African Penguin. 

Island closures atone will . n~t achieve this objective as there are other 

Important drivers of penguin population decline . 
• p ••• ·- • • 

237. The extension of the island closures on 23 July 2023 was implemented as a 

legitimate. and meaningful conservation measure to slow down the rate of 

decline in the African Penguin population. The decision taken, is plainly 

rationally connected to the purpose for which it was taken. The decision was 

not taken - and could not have been taken - to prevent the extinction of the 

African Penguin:· This· is not possible;. 

238. Sec.ond, the applicants allege that the impugned decision is not supported by 

the evidence and information· procured by the Minister for purposes of 

rendering her decision. They-allege that the Ministers decision bears no 

relation to .the expert recommendations from the Panel because: 

(I) the decision reflects .ce.rtain· of the Expert Pane.l's r-ecommendations 

regarding the need and ~uration of island closures, not the basis for 

determining their delineation. There is no point in adopting the former 

recommendation without adopting the latter, nor is there any basis for 

doing so; 
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(ii) there are indications that the Department and the Minister may Mt 

have considered accurate and complete information prior to taking the 

decision; and 

(iii) in the result,·· the • decision ls • inconsistent with the evidence and 

information that served- before -the Minister; suffers from ~ fgilure to 

consider a relevant material factor; and is both irrational and 

potentially unreasonable. 

239. In support of this, the applicants allege hi the supplementary foundir,g affidavit 

that the Minister's decision appears to be based on material factual _errors 

regarding the scope, content ;,3_nd import of the Expert Panel's 

recommendations. 

240. The crux of this complaint is essentially thatthe Minister ought to have applied 

and implemented the Expert Panel's recomr:nendations relating to the. trade-­

off mechanism as a ,basts .for' detei:mining ·the dellneatlon of the island 

ctosures. • .. ,. 

241. I have already explained w_lly the-Minister did not lmmediately apply the trade~ 

off mechanism that was recommended by the Expert Panel. She. clearly had 

fegitimate and rational reasons for. i'rot doing. so. -

242. The applicahts allege th_at key ~nsid.erations .regarding the appropriateness 

of particular island closure deline.ations were not considered while there is 

evidence of information and recominendations regarding future 

,. • I , • • •• 

•. '' ~- . .. . ' . 

' • 
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determinatior1s offish blornass that reflect no clear origin io the Expert Panel's 

Report. 

243. Nowhere ln the findings· of the Expert Panel, did the Panel unequivocally 

recommend that closures' should be implemented. 

244. The Ex.pert Panel recomthended under paragraph 7 .1. of the Report, that 

futt1re closures of forag~~fishlng around penguin colonies would likely benefit 
• ~··· . •.•• . 

penguin conservation but wi!I need to be part of a larger package of 

conservation measures as closures alone would be unlikely to .reverse the 

current decline fn penguin:pop-utation numbers. 

245. t have alre~<;l-~-: dcalt-with:·,1f:\e·.tt-aade-:<:>ff~ mechanism ¥lnd why the Minister 

elected not to accept and apply the mechani.sm now. The fact that Dr Naidoo's 

Memo did not in detail deal with the trade-off mechanism or did not 

recommend the application •of the,tradfi~off mechanism,. does not detra.ct from 

the fact that the : Minister.· had. independently consioer~d the trade,-off 

mechanism. This was not a material error and/or key omission the Naidoo 

Memorandum. ··Even if'it-was'. tlie. Minister had'int!ependently consklered the 

need for a trade-off'. mechanism: Wilich was· addressed in the Expert Panel's 

Report and decided: for go6d ·roa$dn/ that if was premature·to apply it at this 

stage. However, the Naidoo·Merno did ·neit reject the trade-off mechanism, 

nor did the Minister. Dr Naidoo's Memo proposed a process to allow for the 

further work as recommended by the Panel to proceed while maintaining the 

interim closu~es·so-that ·a~y ·b~hefit°tb the penguins which IS achieved may 

continue. Any immediate·., materiai. 'ctiange or restructuring of fishing 

r- ~fl;-
--·-.···· 
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restrictions would also ha•;e had seri(ius implications for the DFFE and the 

small pelagic fishing sector. 

246. Whilst it is correct that t~e-:Minister, ha~ regard to the Naidoo Memo in taking 

her decision, she consiciered:the full Expert Panel Report and exercised her 

independent judgement vyh~n s,he ,made the decision to impose island 
' • ' 

closures on 23 July 2023. She_ ~id.not rubberstamp the recommendations in 

the Naidoo Memo. It was in at1y event not the purpose of the memo to provide 

a detailed scientific .applicatlo!1 _of the trade-off mechani==lm. The trade~off 

mechanism was dealt With in the Report. 

247; There is accordingly no mer.tin the allegation that the Minister could not have 

considered the accurate ana eomptete, i."lfotniatio n • regarding the closures to 

be imposed prior to taklng· the decision. This complaint is speculative and 

devoid of fact. 

248. I am informed that the ·relevant departmental officials and scientists had 

considered the Expert Panet's.Report by the time that Dr Naidoo's Memo·was 

approved by the Minister. Thls is confirmed by both Dr Naidoo and Ms Janet 

Coetzee. 

249. Both Conservation and lndustr; had_. f~tly participated in the Expert Panel 

process and their respective positions were referenced in the Report. This 

was also noted in paragrapli2.6 of Dr. Naidoo:s Memo that the Expert Panel 

had requested information'from both.the fisheries and conservation sectors 

before, during and after engagements in March and June 2023, and that these 
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requests were made based on a substantial amount of pre-reading and 

preparation before each engagement. Dr Naidoo's Memo also noted that the 

Expert Panel had engag~d with analysts from the Department, Fish.eries and 

the Conservation sectors to clarify, ~nalysls that were needed. 

250. The Naidoo Memo doe~ ·~~t' cxlntain . a material error · in terms of how fish 
• • •• • I 

stocks are currently managed . • Even if it did, it had no bearing on the 

Minister's decision as the ~a,~ iss~~ w~s the imposition of:island closures as 
. ' • ~t :, • 

a beneficial and· reasonable conservation measure; while affording the 

Department and the relevant stakeholders the opportunity, in line with the 

recommendations made by the Expert Panel, to condijct the further work that 

was required. 

251 ... Third, the applicants ·.allege--:that tti1flmpu·gned decision is· not capable of 

advancing the purpose·foi• Which it Was.taken. The applicants allege in this 

regard that it is ENident from the ExpeIt Panel's TOR :that it was specifically 

contemplated by the Minister that the Expert Panel's recommendations were 

sought to advise the Minister on ·t1ow to resolve the impasse between penguin 

scientists and. conservation.is.ts on the one· hand, and fisheries scientists and 

Industry on the other. They illlege thafthe Expert Panel was required to do 

so by presenting a clear sel ·of rei6cimmendations to enable the Minister to 

make a. final decision r-egardir19 'the imposition of island closures which 

benefitted African Per.gliins·affh~ least·cos.ttci Industry. They allege that to 

leave the decision regarding island closures • to an agreement between 

Conservation and Industry is irrational ·given the longstanding debate and 
. , . . . 

.. ,· .. . :· . 
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dichotomous views which have persisted for a long period of time between 

Conservation and Industry. 

252. The Expert Panel w~s Bot .only-, est_ablished to m~ke recommendations to 

advise the Minister on ho~ tp r~O.I\'.~ tne impasse between Conservation and 

Industry. The Expe.i:t ._F:1an?J hap a-numoer of opjectives including that it-was 

required to .evaluat~ t~.e eyi~ence .. supporting the benefits of fishery 

·restrictions around the Afri.c~n Penguin colonies, -and ff closures or fishing 

limitations are viewed to contribute positively 10 support the African Penguin 

population, then to recomITiend a trade~off.mechanism as a basis for setting 

fishing limitations and mapping. The Expert Panet was required to make 

recommendations on inter alia island closures .and whether they ara likely to 

benefit penguins} • 
t. ·,.-t,·. 

253. The Minister considered the Expert Panel's. Report and recommendations in 

full and decided to implement i~;lcind closures for a period of 10 years with a 

review after 6 years. She· did not apply the trade-off mechanism, fur reasons 

already explained. 

254. The Minister did not subordITTate this decision to an agreement between 

Conservation and lndustl"J; She made·ttie· decision to impose the ·island 

closures as a beneficial cons·ervation·meastJre. 

255, The decision is therefore not.irrational .for this reason. 
• ' • .• •. • 1 · - · 
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256. The Minister imposed fishing limitations around Dassen Island, Robben 

Island, $tony Poiht, Dyer Island; St Croix Island and Bird lsland and; at th_e 

same time made provision for island closure delineations to be implemented 

by agreement between Conservation and industry. Thi$ approach aligned 

with the recommendations of the Expert Panel, who strongly encouraged 

continued communication, collaboration and transparency of r.es~arch data 

and analyses to bulid trust ahd to strengthen progress towards ·seeking 

acceptable solutions. Paragr~ph 7. 7 of the Repor:t notes that wor1(ing 

collaboratively will further enhance the effectiveness and social acceptability 

of management measures arid decisions aimed at mitigating the decllhe of 

the African Penguin. The Expert Panel itself h_ad identified further att~mpts 

that were made to identify consensus closure options among the fish1ng and 

conservation sectors during the Expert Panel meetings and that ongoing 

attempts to identify such options are encouraged, particularly as closures may 

need to be adjusted given the results of future monitoring. 

257. There was accordingly nothing untoward, irregular, unfair or irrational about 

the approach adopted by the Minister to encourage the parties to continue to 

find· a consensus position on the future of island closures. 

258. Fourth, the applicants allege that 'the record con~;:iins no reasons for the 

Ministers decision, and that the Minister's failure to provide reasons for the 

decision, despite having been called upon to do so, itself renders her decision 

irrational: I deny this. 
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2S9. The reasons for the Minister's decision appear fro.in Or Naidoo's Memo and 

the Expert Panel Report. 

260. I have explained in detail the reasons. for the,Minister's decision. 

261. The reasons demonstrate that the , Minister's decision was manifestly 

reasonable and rationaH~nd th~t she had extended the :island closures :a5·,a 

meaningful· conservation ·measure. The appUcants :tiave not at all 

demonstrated why the is!~nd closures are i~~deqy~te, and why their 

proposed delineations are adequate. 

262. The applicants have not demonstrated that their proposed delineations will 

prevent the decline and extinction, of the African Penguin; Ms Weideman's 

applloation of the trade-off mechanism is .unreliable- ~d does not ,assist the 

applicants. 

263: I deny that the decision is both su.bst~{itively and ptocedura.Uy irrational. J 

have pointed out that the Mi1-1ister did ,not disregard the advice and 

recommendati'ons of the Expert Panel, but instead,. adopted a cautious 

approac.h to implement island closures as a continued'conserv~tlon benefit to 

allow for the further work contemplated by the Expert Panel. 

264. The Minister's d.ecision expressly conte,:nplated that the decision ~ould be 

reviewed and that a further decision in respect of isf and closures could be 

made sooner than the six-year review period. 
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265. The applicants have provided no basis to ·challenge the dec.ision in tertns of 

principle of legality on the basis tha1 the decision • is substantively and 

procedurally irrational. 

266. I maintain that the Minis.ter's decision was. in all respects, raasonable aiid 

rational. 

Second ground of review: unlawfijlness and unconstlt1,1tionality 

267. If I am to understand the applicants' correctly, they contend that the Minister 

has breached her constitutional, statutory and internationat obligations 

because she failed to prevent the ffirtinction of the African Penguin. 

Undertying this contention is that the Minister did no( implement adequate 

conservation measures to protect the African Penguin population. 

268. This challenge is premised on a misconception of the Minister's. statutory 

duties. 

269: The State's constitutional obligations in respect of the environment and 

conservation is contained in Section 24-of the Constitution: 

"Everyone has the right-

:(a) fo an environment thati$ not harmful to their hec1lth or .well-being; 

(b) to have 'the environment protected, for the benefit of present and 

'futtire generations, through reasonable legislative and other 

measures that-

r--
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(i) prevent pollution and ecological degradation; 

(ii) promote conservation; 

(iii) secure ecologically sustainable development and use of natural 

resources while promoting justifiable eCOhdtnlc and social 

development." 

270. Section 2 of NEMBA, sets out the objectives of the Act which prdvides inter 

alia for the management and conservation of biological diversify wiihin -the 

Republic and the components of such biological diversity; to give effect to 

ratified international agreem~nts relating: to biodiversity, which are binding on 

the Republic; and to provide for cooperative governance in biodiversity 

management and Conservation. 

271 . Section 3 of NEMBA provides that in tulfilt.ing the rights contained in Section 

24 of the Constitution: 

"The. State through its organs that implement legislation applicable to 

biodiversity, must-

(a) manage, conserve and sustain South Africa's biodiversity and Us 

components and genetic resources; and 

.(b) implement this Act to achieve the progressive realisation of those 

rights,~ 

272. Sectlon 2 of the MLRA sets out th~ Qbiectiv.es and principles -of the Act. =It 

provides that the Minister and any organ of State shall in exercising any power 

under this Act, have regard to inter alia: 
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272.1 the need to conserve marine living resources for both present and 

Mure generations; 

272.2 the need to apply precautionary approaches in respect of the 

management and devefopmEiht of marine living resources; 

272.3 the need to utilise marine, living resources to achieve economic 

growth, human resource development, capacity building within 

fisheries and mariculture branches, employment creati9n and a sound 

ecological balancec consistent with the development oQjectives of the 

nationai government; 

272.4 the need to protect the ecosystem as a whole, including species which 

are not targeted,for exploitation; 

272.5 the need to preseive marine biodiversity; 

272.6 any relevant obligation of the national government or the Republic In 

terms .of any inter.national agreement or applicable rule of international 

law; and 

272. 7 the need to restructure the Fishing Industry to address historical 

imbalances and to achieve equity within all brc;tncties of the Fishing 

Industry. 

273. ihe Constitution and tne suite of .environmental legislation do not prescribe to 

the Minister what steps should be taken and what measures 'Should be 

implemented in the fulfilment of the State's obligations relating to ·biodiversity 

and conservatiort 
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.27 4. There is no legal obligation on the Minister to do more than what is reasonably 

necessary given the balance·of rights and interests. 

275. Insofar as the Minister's international law obligations are concerned, tne 

applicants ·provide no basis upon which to impugn the •decision based on the 

Minister's alleged breach of South Africa's •international conservation law 

obligations. 

276. South Africa is a signatory to a nllrnoer of fnternL¾IIQnal. :conventions and 

treaties incfuding the Convention on the Conservation of Migratory Species of 

Wild Animals nhe Bonn Convention"). An obligation under the Bonn 

Convention, is that the parties shall endeavour to conserve and, where 

feasible and appropriate, restore those habitats of the species which are of 

importance in removing the species from danger of extinction. 

277. The Agreement on the Conservation of Afrlcan-f=urasian Migratory Water 

Birds ("AEWA") ls an intergovemmental treafy d~(:licated to the Cons_ervation 

of migratory water birds and their habitats across the world. The African 

Penguin is one of the species of birds which is covered by AEWA. Article Ill 

of AEWA sets out the general conservation- measures which the State parties 

are obliged' to take and which includes, inter alia, the implementation of 

remedial measures, for habitat rehabilitation and restoration. 

278. The United Nations Convention on the Law of the Sea ("UNCLOS") is an 

international agreement that regulates various aspects of ocean use and, 

conservation. UNCLOS provides the legal framework for all activities in the 
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oceans and seas, including the conservation and sustainable us.e of marine 

biodiversity. UNCLOS obliges States to protect and preserve the marine 

environment and recognises that the creation of marine protected areas 

("MPAs"), in particular, areas closed to fishing acti\tities coufd constitute 

valuable means to reduce the impact of fishing on vulnerable marine habitats 

and species. State parties to UNCLOS h~ve an obligation to protect arid 

preserve the marine environment and to protect and preserve rar-e and fragile 

species as well as the habitat of depleted, threatened or endangered species 

and other forms of marine life. UNCLOS acknowledges the precautionary 

approach: where there are threats of serious or irreversible damag.e, lack of 

full scientific certainty shall not be used as a reason for postponing cost­

effective measures to prevent environmental degradation. Part XII of 

UNCLOS outlrnes provisions for the protection and preservation of marine 

ecosystems, which are broad and applicable to fishery on· a global scale. 

UNCLOS states that all States have the right for their nationals to engage in 

fishing provided that States do not contravene the UNCLOS objecttves. 

279; The Convention on. Biological Diversity (~CBD") is an international framework 

for the conservation and ecologically sustainable development and use of 

biodiversity. Measures for conserving biodiversity ihclud~. in situ arid ex ~it_µ 

conservation measures. Parties are obliged to regulate and :manage 

threatening processes affecting or likely to affect biodiversity •in an adverse 

manner. 

280. Island Closures were first tempora_rily implemented in September 202_2. 

Following the work of the Expert Panel and the release of the Expert Panel 

~ fl> 
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Report, the Minister extended, these Island closures as a conserv.ation 

measure to mitigate the decline in the African Penguin population. This was 

corisiste·nt with her constitutional obligations in Section 24 of the Constitution 

and her statutory obli'gations containecUn NEMi;:3Aand the MLRA. 

281. rn implementing the Island closures as a conservation measure, the Minister 

acted in accordance With her statutory and constitutional obligations and 

duties. 

282. The Minister also actecf in accordance with South Africa's international law 

obligations. 

283. The Minister did not abdicate her responsibility to an agreement between 

Conservation and Industry. 

284. The applicants allege .that it was incumbent on the Minister to implement 

timeous island cibsures that are biofogically meaningful to African Penguins 

and that such an approach would be consistent with the precautio·nary 

principle. The Minister's decision wa~ consistent with the -precautionary 

principle when she extended th.e island closures. 

285. The biological meaningfuiness of the applicant's proposed closures has not 

been scientifically demonstrated. 

286. The only conclusive quantitative assessments conducted to date indicate that 

closure of a .20 km radius around Dassen and Robben Islands (as 



110 

implemented during the ICE) result in biologically meaningful {>1 %) change 

in pengu(n population growth rate. No other closure options have been 

evaluated as there is no data available to do such evaluations. 

287. There is accordingly no merit-in the contention that the Minister's decision was 

unlawful and unconstitutional for the reasons alleged. 

F. THE REMEDYSOUGHT 

288. If the appli~tion fails, then no question of remedy arises. 

289. But if the Court finds that the appllcants have established a basis for this Court 

to review and set aside the impugned decision; I submit th~t it would bejust­

and equitable for this Cou.rt to remit the matter to the Minister for a decision. 

290. This Court is not in as good a position as the Minister and the Department to 

make a decision about what would be best to protect the endangered African 

Penguin. It simply does not have the expertise to do so. What would be 

reasonabie, appropriate or effective is not a foregone conclusion given the 

different scientific studies and different expert positions: on the efficacy of 

island closures and whether they will achieve what the applicants allege they 

Wilt achievet 

291. There is longstanding authorfty that courts should be slow to deprive 

administrators of the opport-unity to determine matters within their area of. 

statutorily ordained expertise. 
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292. This is clearly a matter fn which a remittal is justified. Th~, applicants have not 

fulfilled any of the requirements for exceptional circumstances that justify a 

substitution. 

293. I mention that the Department has pr()posed the establishment cif a. Working 

Croup to deal with the outstanding issues and further work which is required 

as cotitertiplaJed by the Expert:PaneL r remain hopeful that both Conservation. 

and Industry will participate in this process so tt,~t they are part of:the solution. 

294, ro the extent necessary, I shalt now address the allegations in the main 

founding affidavit ·ad seriafim. 

G. AD SERIATIM REPLY TO THE MAIN FOUNDING AFFiPAYIT 

2~5. I have set out the basis of the ~partment's case and It'.$ .opposition to the. 

application. For the sake of brevity, I shall not address each and every 

allegation with a full response, except where it is warranted. io the extent that 

any allegation is not addressed specifically or is inconsistent with what i have 

stated in the preceding sections of this affidavit it must be taken as denied. 

296. I deaf with the allegations in the main founding affidavit below. 

297, Ad paragraphs 1 - 3: 

The content hereof is admitted. 



112 

298. Ad paragraphs 4 & 5: 

The content hereof is noted. 

299. Ad -paragraph 6: 

The content hereof is noted. 

300. Ad paragraphs 7 - 9: 

The cont_ent hereof is admitted, 

301. Ad paragraph 10: 

The content-hereof is noted. 

302. Ad paragraphs 11 - 13: 

The content hereof is admitted: 

303. Ad paragraphs 14-15;4: 

The content hereof is noted in respect of the fourth and the fifth respondents. 

304. Ad paragraph 16: 

304.1 I note that the application is brought oh an expedited-basis. 

304.2 However, as the facts and scientific data will demonstrate. the relief 

sought in the application is unlikely to prevent the imminent extinction 

of the African Penguin. I -have addressed .the issue of island closures 
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fully in my affidavit. Suffice it to state, t-hat ·is1and closures,, Which Is 

sought as a solution by the applicants, is a recognised beneficial 

conservation measure, but wm· not on its own, prevent the decline 

and/or possible extincilon:of the Africa!',) Penguin. 

304.3 Accordingly, the- expedition in respect of Wllich the appiication has 

been brought; wilt not seek to secure the solution which the applicants 

seek. 

305. Ad paragraphs 17 - 20: 

305.1 I note th~ concession that populatioA declines may only be IJBtfly 

arrested by optimising the availability of the African Penguins' 

preferred prey of sardine and anchovy around the largest breeding 

colonies. 

305.2 Despite the appiicants' motivation for the immediate need for long­

term closures of the African Pengµiri's preferred foraging areas, to 

commercial sardine and anchovy small pelagic purse-seine fishing, it 

is not clear then on what basis they choose to criticise the 

Department's declsioo to implement inteFim, fishing closures in 

September 2022, and the extension of these closures on 23 July 2023 

when they themselves motivate for long-term closures. 

305.3 The science which the applicants refer to i.s highly contested (section 

2.2 of the Expert Paners Repert). Any implementation of the 

precautionary approach also requires consideration of trade-offs. 
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305.4 I deny that the Minister has ~-consistently failer:l to -implement 

appropriate and effective measures". Closures with aradius of 20 km 

hav-e already been !n place for 50% of the ~i.me around 4 breedfng 

colonies since 2008 as part of the ICE. 

305.5 The rounds of scientific review were necessary, as the facts will show, 

given the complexitt of the problem, the different interests betw~~n 

Conservation and Industry, and the competing rights and interests 

which must be balanced to enable the Mlnister and the Department to 

fulfil their constitutional and international environmental protection 

obligations, which I maintain, has been fulfitJed. 

305.6 Save as aforesaid, the content hereof is admitted, 

306. Ad paragraphs 21 N 24: 

306.1 It was not specifically contemplated that the International Review 

Expert Panel's main purpose wafl. to break the deadlock between 

Conservation and Industry. The Expert Panel, as the TOR will 

confirm, was established inter alia to review the in~erpretation of the 

ICE, explore tt,e value of Island Closures in providing meaningful 

benefits to penguins, to review the processes and o.utcomes 

contemplated through the GF and the CAFMLR process, to make 

recommendations on the implementation of Island Closures, including 

spatial del!neation and tir'neframes: and to advise on further science 

and monitoring methods. 
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306.2 The findings and recommendation·s of the Expert Panel would have 

enabled' the Minister to make an informed decision regard_lng 

appropriate conservation measures and methods to protect the 

African Penguin. 

306.3 The island closures which .were implemented from September 2022, 

were intended at the time to be temporary until a longer term, e.ffective 

solution could be investigated. 

306.4 I deny that the:se temporary clo~~n:e~ were highly compromised and 

largely ineffective in stemming the decline of the African Penguin 

population. 

306.5 At the time, both CoRservation and Industry were unhappy with the 

temporary island closures for their own respective reasons_, given their 

conflicting interests. However, there was sufficient scientific Qata· 

which suggested that island closures presented some benefit to the 

protectton. of the African Penguin. 

306.6 I deny that the Expert Panel e:ndorsed the need for fishing closures. 

The Expert Panel did not recommend island closures, nor did they 

propose specific closure delineations. 

306.7 The Expert Panel expressly found that a recommendation of a specific 

outcome lies outside of the scope· of the Panel. 

306.8 Whereas the Expert Panel expressly concluded -that the results of the 

ICE for Dassen and: Robben Islands indicate that fishing closures 

around the breeding colonies are likefy 1o have a,p.ositive impa.ct on 
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population growth rates, they noted that those impacts may be small 

in the range of 0;71-1 .51% and, that future closures of forage--ftshing 

around _penguin co1onies would likely benent penguin conservation, 

but will need to be part of a larger package of conservation measures 

as such closures alone would be unlikely to reverse the, current 

decline in penguin population numbers. 

306.9 I have addressed the trade-off mechanism, on which the applicants 

rely for the delineation of the island closures. 

306.10 Save as aforesaid, the content hereof is noted. 

307. Ad paragraphs 25 - 28: 

307 .1 Whilst the media statement records that the interim -closures (which 

had already been iii existence since September 2022) would become 

"permanent'. this must obviously be seen in its proper context where 

the closures were implemented-fora period of 10 years, with a review 

after 6 years. This is clearly not pennanent. The Minister had- clearly 

contemplated and made provision for an earlier revision of the period 

should circumstances require a change in the decision or should the 

parties reach agreement on the closures. 

307.2 I note the map which illustrates interim closures based on certain 

trade-off curves and the proposed foraging range for African Penguins 

but deny that the maps apply the Expert Panel's recommendations for 

determining·closure delineations (as before, the closure delineatlons 
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mapped by the applicants pertain to their interpretation of the Expert 

Panel suggestions for evaluating trade-offs). 

307.3 The existing interim closures already cover a total area that is 

approXimatety 65%- of what the applicants propose the delineation for 

the Interim closures should be. Simply put, the applicants seek the 

application of the trade-off mech~nisrn to cover a greater extent of the 

area used by the African Penguin for foraging in circumstances When 

this trade-off mechanism {according to the applicants) and the greater 

extent of coverage has not conclusively been found on its own to 

prevent the decline in the African Penguin population. 

307 .4 Although the decision was that the interim island closures will remain 

in place until 31 December 2033; ·a review is to take place after 6 years 

from the start of the 10-year period. This does not mean that the 

Minister is precluded from revisiting the decision sooner. 

308. Ad paragraphs 29 -30.6: 

308.1 I have deatt with the: grounds of review to Which !"refer the Court. 

308.2 I deny that the decision was irrational, unlawful and unconstitutional 

on the grounds relied upon by the applicants. 

308.3 I deny that the decision is rev.iewable in tem,s of PAJA. alternatively 

the principle of l"egality. 

308.4 I deny that the decision ~as unconstitutional. 
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308~5 Whilst the interim closures were intended at first to be of a temporary 

nature, it was not unlikely that they could have been extended. 

308.6 I note that these closure delineations were at no time ·accepted as frt­

for:-purpose by the conservation sector. This view ls not shared by the 

DepartfT}ent. 

308. 7 The applicants must surely accept that a decision cannot be made­

based, only,on the views of the conservation sector, as the decision to 

impose interim closures involves the rights of the small pelagic f1Shing 

industry. I also have other statutory obligations i"n terms of the MLRA 

which impact the issuing of fishing permits and the imposition of permit 

conditions. 

308.8 As I have previously stated, whilstisland closures havebe~n ~,c;cepted­

as-a beneficial conservation measure which provides some protection 

to the,African Penguin, it is not the only solution. 

308.9 The decision to implement island closures is a balanced potycentric 

decision to a complex problem, where there are legitimate cornpeting 

interests and rights at play. 

308.10 I have dealt with the trade-off mechanism and the mlBA-ARS method· 

at some length. The Expert Panel recommended the mlBA-ARS 

method tb define the preferred foragfng habitats of the African 

Penguin for the implementation of a trade-off mechanism to select 
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between different closure area options.8 However, the application of 

the method. results, conclusions and the proposed closed areas which 

the applicants propose (and motivated for by Ms Eleanor Weideman), 

do not accord with the guidelines suggested by the Expert Panel for 

evalµating different closure options. Additionally, both the 

"assessmenr • and the proposal contained in the founding affidavit 

have not beeff subjected fo thorough peer review and it is therefore 

not appropriate to expect the Department to put in prace closures 

based on untested $C{e.ntific-worl<. 

308.11 Added to this, by using the mtBA-ARS method does not suggest that 

the results obtained by the applicants is the only possible solution. 

The Expert Panel alsQ recommended that "further validation of m/BAs 

should occur, in particular usin~ dive data that provide ,objectJv.e 

identifica(ion of foraging locations, rather than commuting (or 

travelling) locations". 9 

308.12 I deny that the interim closures lack a clec1r re:iationshfp with the 

objective of improving African Penguins' $Cces.s to prey, through 

reduction in competition over satdine and anchovy between the 

African Penguins and Industry. 

-.......,.,...,.,-.,-....... ~ :~-

8 IRP Report, section 7.3; Record, p 47. 

9 IRP Report, section-4,3& ~:ctJoo 5.9. 
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308, 13 It was not the objective- of the decision that agreement should be 

reached between Industry and Conservation in res·pect of the island 

closure delineat10.ns. The conflicting views -and fD.e impa~se which 

has prevailed between the stakeholders Is well documented and 

remains unresolved. However, ·the Minister's appr-oach was that the 

parties sh<,:>ufd be able to find common ground as a compromised or 

consensus-based solution is naturally more credible and would avoid 

further conflict and unnecessary lttig~~on .. This approach was a}so 

consistent with the Expert Paners recommendations. 

308.14 Notwithstanding this approach, the Minister certainly did no.t shy away 

from robust decision•making nor did she "defer' her statutory 

obligation to any one stakeholder. . 

309. Ad paragraphs 31 - 33: 

309.1 I deny that the decision was unlawful ahd unconstitutional on the 

grounds set out herein. 

309;2 I deny that the Minister failed to take the'necess·ary ~gticm to protect 

the African Penguin species. 

309.3 The deci$ion was taken pursuant -to section 13 of the MLRA by 

imposing fishing restrictions around the penguin col.onies. 

309.4 The applicants qid. not chatlenge the decision to impose island 

olosures in September 2022 .. 
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309.5 There is no basis upon which to review the decision and there certainly 

is no basis for substitution. 

309.6 I have dealt with the remedy of substitution.lo which I refer the Court. 

309.7 Save as aforesaid,_ the content hereof is denied. 

310. Ad paragraphs 30 - 34.7: 

The content hereof is noted. 

311 . Ad paragraphs 35- 56: 

311.1 The~e allE~gatiqns address the decline in the number of African 

Penguin breeding. pairs, the conservation status of the African 

Penguin In South Africa. and globally in terms of the relevant 

international instruments. 

311.2 It is not disputed that the African Penguin is in need-of protection and 

that it is an endangered species. Legal protection, however, requires 

that all factors contributing to the decline are identified and 

ameliorated, 

311 .3 I admit that the African Penguin is listed as an endangered species in 

terms of Section 56{ 1) of NEMBA and the Marine Threatened or 

Protected Species Regulations, listed, in May ~017, 

311 .4 I note the as.sessmelit which was prepa~ed by Dr Richard Sherley 

which is a1so attached to his expert affidavit. l admit that penguin 

scientists indicated in 201 B ·that small pelag.ic purse~seine fishir1g 

r- eft> 
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closures around breeding colonies may ·have positive impacts on 

arresting African Penguin population declines. Those scientists, 

however, also noted that the impacts are "subtle", and that the 

penguin population would continue to decltne. I note too that those 

2018 findings were contest~. 

311.5 I deny that the Minister has failed to implem~nt adequate fishing 

closures. 

311 :6 The re.lief sought by the :,appli.cant$ on an urgent basis will not alone 

prevent the decline of the African Penguin population, nor will it 

singularly prevent its possible extinction. 

312. Ad paragraphs 51-- 59.3: 

Save to deny the alleged irrationality of the interim closures and the 

application of the Expert Panel's recommendations, the content ttereof is 

admitted. 

313. Ad.paragraphs 60 & 61: • -· 

313.1 I' was \,lnable :to ascertain why It is that there was no response by the 

Department to the--~pplicants' letters attached as "AM19ft. 

. . ~-.. . 
313.2 Save as aforesaid, 'the content hereof is admitted. 



123 

314. Ad paragraph 62: 

314.1 I deny that the Minister had, "persistently' fatted to take decisive action. 

Island closures were imposed in September 2022 shortly after the lCE 

had completed its experimental closures to small pe/_agic fishing. 

314.2 Minister Creecy ctid not ignore the precautionary principle. The 

decision to impose temporary istand closures in September 2022 was 

taken as a . precautionary l'nE!asure in accordance with the 

precautionary principle, 

314.3 There are scientific Indications that the biomass of: sardine has 

increased markedly in recent years. 

314.4 Save as aforesaid, the content hereof is denied. 

315. Ad paragraphs 63 - 71 (the Joint Government Forum): 

315.1 I admit the correspondence. which BLSA had addressed to the 

Minister's office on 1 O February 2021. The co·rrespondence also 

motivated a decision to impose island closure·s, which was 

subsequently imposed from September 2022. 

315.2 The applicants <::Orrectly note that the minutes of the meeting on 19 

April 2021 records that the MiniSti,r had highlighted the importance of 

having the scientific evidence to back up decisions and thus to resolve 
.. 

differences in scientific outputs to motivate for a management decision 

on island closures. 

"'~-·-•••• I ': • 

. r----- ' t ' 
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315.3 It is correct that Minister Cr.eecy harl in correspondence dated 22 July 

2021 to BLSA indicated that although the African Penguin population 

is exposed to a multitude of stressors, the technical task team had 

identified ·food ·availability, and ·habitat degraclation as a -result of 

increased· anthropogenic activity around ·breeding colonies and oH 

pollution as the mai'n reasons for the continuing decline of the species. 

315.4 It rs correct - and a point which I must emphasise - that the Synthesis 

Report had recognised that there was disagreement between seabird 

scientists and marine ecologjsts on the one hand, and fisheries' 

scientists on the other, as to whether prey availability was the primarv 

driver of African Penguin population declines, 

315.5 I deny that the Mfnister·'had'failed 't<rtake a decision regarding island 

closures. 

315.6 S.ave as aforesaid, the content ~ereof is admitted. 

316. Ad paragraphs 72- 74 (the Extended Task Team):. 

316.1 Toe Extended Task Team (ETT) involved SAPFIA (the fourth 

respondent) who was (and remains) an important stakeholder in the 

conservatlon .efforts relating to the Af~ic~n Penguin. The proce·ss also 

impacts the rights of their members. 

316.2 It would not have. been responsible and fair of the Minister to 

implement a review agreed between Conservation and the DFFE in 
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April 2021 , wh~n Co11setvatif.1,,-, Is not th~ only affected party for Afr1can 

Penguin conse.rvation. 

316.3 This process highlighted the difference of opinion between 

Conservation and Industry relating to the impact of Island closures 

around the African Penguin colonies. As the appli'cants themselves 

acknowledge, the .DFFE hfld , contemplated and proposed island 

closures as ear1y as 2021',~ • 

316.4 It Is correct that on 1 September 20-22, the OFFE imposed int1=rim 

island closures around Dassen Island, Robben Island and Dyer 

Island, with a modification around Oyer Island. 

316.5 Save as aforesaid, the content hereof is admitted. 
• ,, _.,I •• 1 • ' • - • •• ~~; ! ; ' • 

317. Ad paragraphs 75- 77: 

317.1 Despite the DFFE's good intentions in relation to the CAF, it only 
,.· 

served to highlight the conflicting views between Industry and 

Conservation. 

317.2 I deny that the GAF stood as an "avoidance'' of decisive mlni$te.rral 

action. 

317.3 Save as aforesaid,. ~he ~onte.nt hereof is.admitted. 
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318. Ad paragraphs 78-88 {March-A~ust 2022): 

318.1 I admit that there w,a.s ~ontinued engagem~n.t between th'=3 DFFE, 

Conservation and h1dustry to explore solutions to the Afrrcan Penguin 

population declin~. 

318.2 It is correct that Conservation 'had motivated island closures. which 

the DFFE imposed In September 2022. 

318.3 Although Minister Creecy strongly encouraged a consensus-dliVeh 

appfoach to the delineations for the propo~d island .closures, she:did 

not insist upon it. 

318.4 I do not view the interim closures as inadequate. I deny this . 

• : ~ :~ ·· ... -. }·,..· 
318.5 The International Review Panel was not established to "finally bre9k 

the impasse~ between·1m'.i"ustry and Conservation. I have addressed 

the TOR of the Expert Panel at some length and refer the Court 

thereto. 

318.6 Save as afores·aid; ~e ·content hereof is admitted. 

319: Ad paragraphs 80 -88: 

319.1 These allegations .must be ·:seen in the light of the fact that 

Conservation (including the ap.plicants), were very unhappy with the 

CAF process and the fat.t that Industry had. presented their strong 

' 
opposing view on the irnpact and efficacy of island closures. 
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Conservation was very critical of the process a·nd the Minister's 

involvement therein. 

319.2 Further engagement and meetings took place between the 

Department, Conservation and Industry, including a meeting on 

28 March 2022. 

319.3 I have no per59nal ·knowJedge of t_he meeting which took _place 0'ti 5 
• ' • 

and 13 April 2022 between Messrs Anderson, Copeland and de 

Maine. 

319.4 I have no personal knowledge of th.e meetings which fuok place in the 

course of May 2022 beti.veen Industry and· Conservation, although I 

admit the subsequent correspondence supporting the need for an 
; •• l' ,.. ' • ,J ~ 

International ~eview Panel. 

319.5 Save as aforesaid, the content hereof is admitted. 

320. Ad paragraphs 89 - 92 {proposing an International Review to break the 

stalemate): 

320.1 Both Conservation and Industry, including the fourth respondent, had 

addressed correspondence to Minister Creecy in support of the 

I nternationaJ Review Pane!. 

320.2 l note that Minister Cre$CY had a meeting With MrAnd~r$.Ol'.l on 6 July 

2022. 

,, . 
, . 
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320.3 I note the series of n'leetings and exchange of emails between 

Conservation and indust1y in the period 12 July 2022 to 

12 August 2022 and that these engagements focused on compiling 

terms of reference and the com~$ition of the proposed expert review 

panel. 

320.4 It is correct that Dr Naidoo circulated the final. version of the TOR of 

the proposed Expert Panel to the relevant stakeholders. 

321. Ad paragraphs 93 -101 (a!lege_d "arbi'trarylnterim Closures -to facilitate 

the Panel process): 

321 . 1 It is correct that Conservafibn was prepared at this stage to accept 

temporary clos·ures; ar'0uh(1 ·fhe. six.-major African Penguin colonies 

based ·on· delineations ptesented at the·end of the JGF process. 

321.2 I admit that Industry was ur,happy with the proposed island closure 

delineations. 

321 .3 As previously stated; the DFFE had imposed interim island closu~es 

as of 1 September 2022 based on a -combinc;1tion of the delineations 

-presented at the 1:>nd of the .. JGF process, the CAF in -2022 and from 

negotiations betw~en Industry and Conservation sector 

representatives. Dr Naidoo facilitated the discussions between the 

relevant stakeholders on the proposed temporar/ closur€s tn August 

2022. 
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321.4 Given that no oonsensus and'i:Gf compromise could be reached­

between Conservation arid Industry, the Department decided to 

impose temporary • clrisure:. delineations as. a precautionary interim 

conservation • measure whiie the furthet work contemplated by the 

Expert Panel Is performed. 

321.5 There was engagement. between Industry and Conservation, 

facilitated- by Dr Naidoo, as to the proposed island closure 

delineations. There was a deep divide on the issue 'between 

Conservation and Industry. 

321.6 It is correct that on 18 August 2022, following the ongoing debate 0and 

difference of opinion between the stakeholders, :that Dr Fikizolo (the 

Chief Director: Speciallst·'Moriitori~g Services: OFFE: Oceans and 

Coasts), circuliltecfan email c;tnnouncing the temporary closures. 

321 . 7 I do not agree tha~ the interim closures acceded to Industry in relation 

to four of the six breed.ing colonies. It was clear from the outset that 
• ·· . : 

Industry was fully opposed to any island closures. Ultimately, the 

decision to· impose • islarid closures was more favourable to 

Conservation than 1ndustry. 

321.8 From 1 September 2022_to 31 July 202·3, the·OFFE declared certain . ~ .. 

areas around the six major African Penguin colonies closed' to 

commercial fishing for anchovy and sardine and the fishing. pe,mit 

condtti·ons were amended ·accordingly,. 

I'-
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321.9 Whilst it is correctthat the island closures were ettvis.aged at the time 

to be temporary, it was not unlikely or unexpected that they would be 

extended. 

321,10 I deny that the -interim closures were determined fr,. a haphazard 

manner because they do· not align with the preferred foraging range 

of African Penguins. 

321,11 As previously noted, the interim closures resulted from negotiations 

between Conservation and Industry. This required modification, in 

some respects, of the lnterirn closures proposed by D.FFE in 2021. 

Whereas the Expert Panel since- recommended a basis for optimising 

the selection of closed areas, they also ,f:$cornmended further 

investigation and analysis befo're such ·optimi$ation can be done. The 

OFFE has shared • with the ·app)lca·nts their intention to form a 

dedicated· penguin scientific working group where these Expert Panel 

recommendations ~n qe progressed. 

321.12 Save as aforesaid, the content hereof is noted. 

322: Ad paragraphs 1·02-1oa (October 2022: the Minister formally convenes 

the Panel): 

3~2.1 rhave deaU with the .establishment of the lnterht3tional Revi~"V P~nel,. 

the Expert Panel's TOR; its findings and recommendations. 

f_ f I . ,. 

322.2 I emphasise that the Expert Pan~I was -established to make 

recommendations to the Minister to enable the Minister to make -an 
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informed decision on island closures. It was not the purpose of the 

Expert Panel to make the decision for the Minister nor would this have 

been permissible. 

322.3 It is admitted that the Expert Panel determined that island closures 

were likely to benefit Aflican Penguins and that it endorsed the mlBA­

ARS method, in principle, as appropriate for delineating penguin 

foraging habitat. I, however, disagree tha:t the Expert Panel provided 

a cleartrade-of{mechanism which would have enabled the Minister 

to determine biologically meaningful African Penguin habitat for 

fishery limitations per island. 

322.4 The Expert Panel had recommended further improvements to the 

mlBA-ARS method. -Thus, it is not correct, that the Expert Panel had 

without more, recommended definitively the use of the mlBA-ARS 

method as implemented by the applicant In future (so it found), 

additional analyses woyl9 \urther improve understs,1ndjng, especially 

with respect to how ths ~patial scale of any given mlBA migh1 vary by 

year. 

322.5 The Expert Panel concluded thatsuch between~yearvariation is likely 

to be important, as the years of the ICE ( during which most of the 

telemetry data was collected), have been years of relatively low prey 

resource abunda·nce. The Expert Panel recommended that further 

validation of mlBAs s~ould oc;:cur, in particular, using dive data that 

provide objective iden~ifk'.:ati9n of fori:lging locations (see paragraph 

4.3 and 5.9 of the R~port). 
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322.6 It was for this reason, that the Mfnister declined to include in her 

decision·the use of the rnlBA-ARS statistical method because further 

scientific consideration and analysis was required. This approach was 

perfectly reasonable and rafionaL 

322.7 Save as aforesaid, the content hereof is noted, 

323. Ad paragraphs 109 - 112 (March~July 2023: the Panel Process and 

attempted Eastern Cape Agreement): 

323.1 I have already dealt with the Minister's efforts to encourage the 

stakeholders to reach consensus, and if not consensus, at least an 

acceptable and reasonable compromise. 

323.2 It is unsurprising that the Expert Panel process also sought to find 

common ground. 

323.3 Save as aforesaid, thB content hereof is noted. 

324. Ad paragraphs 113 

Recommendations): 

113.5~3 {July~August 2023, the Panel's 

324.1 Minister Creecy was. proviqed . with the Expert Panel's draft Report 

before the final Report was released. 

324.2 I have dealt at lengthwlt.h th_e_ Expert.Panel's TOR, its findings and the 

recommendations made therein., and shall not repeat them. . ' . . . -

324.3 I admit the summary provided of the key findings and 

recommendations set out herein to the extent that they are 
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paraphrased directty from the Report. However, I note the following 

key omissions from the paraphrased text of the Report: "The Panel 

recommended that,. l! de~gnated, closed areas to protect penguins 

during breeding, should be year-round., . " and "The Panel further 
• . .· • . . 

recommended that, if ~sifJ,JJ.atJ1d, closed areas to protect penguins 

should be reviewed at a :time~ .. ". The Expert Panel did not recommend 

the implementation ~f closures. 

324.4 I have addresse·d the n1IBA-ARS method and the trade-off 

mechanism. 

324.5 The decision to ext~nd the interim closures for a 10-year period, aligns 

with the Expert Panel's recommendations that closures, if designated, 

should be yea~~round and r'vie~ed after a period corresponding with 

African Penguin • life ·-ti1stories, Le. between 6 and to years after 

designation of closures. 

324.6 Save as aforesaid, the content hereof is noted. 

325. Ad paragraphs 114 & 115: 

325.1 The Expert Panel did not recommend that island closures were an 

appropriate conservation intervention. 

325.2 The Department implemented island closures in September 2022 

which Minister Creecy extended on 23 July 2023. 

325.3 Whether or not clos_ures should. be implemented is very much the 

subject of the disput~. 

0-eft> 
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325.4 As noted prevlously, the Expert Panel explicitly stated that a 

recommendation of a specific outcome lies outside the scope of the 

Panel. 

325.5 Although the Expert Panel recommended the mlBA-ARS method for 

delineating important penguin .foraging habitat, this recommendation 

was not made without qualification. Minister Creecy had considered 

the Expert Panel's recommendations in relation to the mlBA-ARS and 

decide<:! not to implement the method immediately, given the Expert 

Panel's recommendations that further science was required. This was 

not omitted from the Ministers considerations when she made her 

decision on 23 July 2023. 

325.6 I have ex:plained Why the Minister did. riot implement the trade-off 

mechanism. 

325.7 The extension of the closures was a reasonable and meaningful 

conservation measure. 

325.8 l emphasise that the current i$1and closures already cover 

approximately 65% of the applicants' proposed island closure 

delineation. I again note that the "biological meaningfulness" of neither 

the applicant's proposed clo$ure delineation nor the interim closures 

has yet been estab!lsheci. Thus, the applicants seek more extended 
, . . 

coverage based on inconclusive scientific· data and where further 

science is required, as proposed by the Expert Panel. 
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325.9 Accordingly, the allegation in para,graph 115 must be seen ih its 

proper context. 

32 5.1 0 The Expert Panel Report contains no support for "the immediate 

imposition'' of closures . 

• . •I, - .i -~ 

325.11 Save as aforesaid, the content hereof is noted. 

326. Ad paragraphs 116 ._ 121 (4August 2023: the Impugned Decision): 

326.1 That the decision was made ''in light of the reporf', does not suggest 

that the Rep011 was approved in the manner suggested by the 

applicants. 

326.2 The Minister had approved the work:of the Expert Panel and in tenns 

of Dr Naida.o's memo, noted the Report. Apparent from Dr Naidoo's 

memo, Minister Creecy approved: 

326.2.1 

326.2.2 

the implementation of the recommendations for future 

science, which will be implemented in a phased clpproach; 

that DFFE branches Fisheries Management and Oceans 

and Coasts develop a communications and stakeholder 

engagement plan to report to stakeholders on an annual 

basis on the implementation of fishing limitations and 

other measures, and other actions in the African Penguin 

Biodiversity M.:1nagement Plan; 
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326.2.3 approved thEt the Expert Panel work is now. concluded 

326.2.4 

and approved the remuneration; and 

approved the dis1ribution -of the Report to all stakeholders 

and that it is made publicly available. 

326.3 Minister Creecy n:iade her decision on 23 July 2023 when she 
• ... ''• 

approved Dr Na_idoo_'~. _memo. Th~ media statement (''Al\.415") 

conveyed the decision to the media and the pubfic. 

326.4 I deny that Minister Creeyy had imposed delineations at odds with the 

Expert Panel's recommendations regarding its recommended trade­

off mechanism and the application of the mlBA,,ARS method. 

326.5 Minister Creecy'did-riof-ig:nore the Expert Panel's recommendations, 

and had considered the full Report;. tt1e Expert Panel's findings and 

their recommendations as the record will show. Her decision wc:1s 

based on the findings of the Report. 

326.6 1 am surprised by the applicants' stance giventhatthe existing interim 

closures already cove~ approximately 65% of the total area which the 

applicants seek to delineate. 

326.7 The only disagreement is the range or boundaries of the fishing 

limitations and island closures: the applicants seek by way of this 

app Ii cation to adjust the boundaries of the fishing closures to align with 
,• 

their proposed closure delineations. They seek this adjustment, in 

circumstances where the scientific data-does not conclusively support 
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such closures as a solution to prevent the decline of the African 

Penguin population. 

326.8 The interim closures ar:e not permanent. Although it was implemented 

for 10 years with a review after the first 6 years, nothing precludes the 

Minister from reviewfl'IQ the_ decision sooner. 

326.9 There is no basis to allege that the interim closures would sound the 

"death knelf' of the African Penguin, in circumstances when the Expert 

Panel itself had highlighted the limited benefit of closures to the 

penguin population and identifi1:3d other contributing factors to the 

penguin decline. 

327. Ad paragraph 121: 

There was no need for the applicants to "mitigate" the decision. I deny that 

there were fundamental·· flaws in· the decision and that the decision had 

disregarded the Expert Panel's recommendations and its central rationale. 

328. Ad paragraphs 12~ -1Z5 (the Eastern Cape Non~Agreement): 

328 .1 As Dr Naidoo wi U confirm,. I admit thatdiscussions took place between 

the respective .Parties regarding the Eastern.Cape closures with the 

focus on St Croix. 

328.2 As Dr Naidoo will confirm, agreement was reached between 

Conservation, Industry and the DFFE regarding the delineation island 

closure map for St Crorx. 
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328.3 However, subsequently fotr. de Maine had called Dr Naidoo and Prof 

Pichegru and indicated that there was an error in the amended permit 

conditions based onthe fact, according to Mr de Maine, that the island 

delineation for St Croix was incorrectly determined. Dr Naidoo viewed 

this as one of th'e parties now resiling from what he accepted was an 

agreement on St Croix. 

328.4 Pursuant to the agreement· r~a·ched,the Department ha.ci .adjusted the 

permit condttions • with the Branch: Fisheries Management for 

immediate implementation and distribution. DrNaidoo had discussed 

the issue of the error within the Branch: Oceans & Coast, the Deputy 

Director-General and the relevant management team. 

328.5 The Department accepteti"Mr d~·Maihe's submission that a bona fide 

error was made on thciir part when the agreement was concluded. 

328.6 The result was that the agreement fell away, and the interim closures 

continued. 

328.7 Save as aforesaid, the content hereof is noted. 

329. Ad paragraphs 126 - 133 (the DFFE fails to appreciate the Panel's 

recommendations): 

329.1 I refer to Or Naidoo's,· confirm.atory affidavit, filed herewith, who 

confirms the allegatiqnscontaioe.d below. 

329.2 The correspondence. . .eixch~ng.ed. between 13 September 2023 and 

22 September 2023 .is admitted, .. 
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329.3 I deny the allegation in _paragraph ·126 which alleges that Dr Naidoo 

had facilitated a process which had ignored and/or which bore little 

relationship·with the· Expert Panel's work and outcomes. 

329.4 I deny that Dr Naidoo had not properly appreciated the Expert Panel's 

recommendations· 'regarding· closure delineations, the trade-off 

mechanism and the ·t:•se of inlBA-ARS. 

329.5 Dr Naidoo did not • ·at all misinterpret the Expert Panel's 

recommendations·. • 

329.6 I deny that Minister Creecy had subordinated her duty to intervene 

and the Panel's scientifically informed recommendations to the 

"negotiating foibles" of-Industry and Conservation. 
,. : : .• • • ., =. ~- '.' ~ :· • :. ~. : • •••• ' 

329.7 There was no need for 'the a·ppJic·ants to bring. thes.e issues to the 

Departmerit's attention:. The Department was fully aware of the issues. 

329.8 The Minister had considered the issues independently and made a 

balanced decision within the parameters of her statutory powers. 

329.9 Save as aforesaid, the content hereof is noted. 

330. Ad paragraphs 134 '- 136 (attempting to persuade Oceana): 

330.1 I have no personal. knowledg~ of the_ engagement between 

Consetvation and the:C~9 of.the Oceana Group and note the content 

thereof. 

330.2 Save as aforesaid,..the co~tent hereof is noted. 
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331. Ad paragraphs 137 -142 (atternµts to eng~ge smaller Industry players): 

331.1 The DFFE was aware of the attempts by the applicants to engage the 

smaller Industry players. 

331.2 According to the DFFE's records, the applicants dld not submit a 

formal PAIA request for this information. 

331.3 I denythe allegation in paragraph 142, that the Minister's insistence 

on agreement was a continued unlawful abrogation of her 

responsibilities. This criticism is without foundation given that interim 

island closures were in place since September 2022 which the 

applicants accepted. 

331.4 Save as aforesaid, the contt:~nt l"iereof-is noted. 

332. Ad paragraphs 143 - 150 (the Conservation sector applies the Panel's 

recommended trade-off mechanism while the OFFE and Minister fail to 

do so): 

332 .1 I note the independent assessment conducted by the appllcants and 

the conservation sector.:·• 

332.2 I note the position in relation to St Croix and Bird Islands. It is correct 

that these islands were subject to island closures which had been 
. . 

agreed with ECSPA, the fifth re$pondent. I deal with Ms Weideman's 

expert affidavit further on herein. 
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332.3 It is correct that at this time, in October 2023, that the DFFE hi:!d not 

completed its own analysis of the Expert Panel's recommendations. 

This is an ongoing exercise for the Department while there Is 

protection in place forthe African Penguin. 

332.4 The DFFE was not required to conduct a separate assessment of the 

Expert Panel's recommendations prior to Minister Creecy's decision. . .. 

Minister Creecy had sufficient information before her to make an 

informed and rational decision. 

332.5 Save as aforesaid, the content hereof is noted. 

333. Ad paragraphs 151 -157 {November 2023: SAPFIA rejects the. need for 

Island Closures): 

333. 1 Dr Naidoo recalls that there may have been one or two meetings with 

Industry regarding the Eastern Cape Closures following the error that 

was brought to the Department's attention by Mr de Maine. There was 

engagement on how to·rectify the island closure delineation in the 

maps. 

333.2 The position adopted by SAPFIA was unsurprislng, given Industry's 

views regarding island closures and their opposition thereto. 

333.3 I do not agree that this was contrary to the Expert Panel's 

recommendations. 

333.4 It is correct that Dr Naidoo had cancelled the meeting which was 

scheduledto take plareon 16 Novembe-r 2023. Dr Naidoo recalls that 

~cfo 
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the meeting was canceHeabecauseBirdlife indicated that it would nqt 

attend the meeting. 

333.5 Save as aforesaid,,the.oonte·nthereof is noted. 

334. Ad paragraphs 158-163 (December 2023: the end of the road): 

334.1 I admit that there was further correspondence from the Conservation 

sector on the implementation of island closures, in particular, relating 

to the Eastern Cape closures involving Bird and St Croix Island. 

334.2 The discord between Industry and Conservation on the issue of island 

closures is not new. Their coritinued disagreement on the issue is 

unsurprising given that they have different interests and seek to . . 

achieve different objectives. This is not a criticism, but merely seeks 

to state the reality of a complex situation where different stakeholders 

are involved with cornpeti'ng interests: 

334.3 Save as aforesaid, the content hereof is noted. 

335. Ad paragraph 164 (January 2024 - 31 December 2033): 

335.1 I deny that the decision to extend the island closures for a period of 

10 years is irregular .. 

. . 

335.2 The interim closures are an.appropriate conservation measure, given 

the small benefit of island closures in stemming the decline in the 

African Penguin population. 
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335.3 There is no conclusive scientific evidence o.r data, that the delineation 

of the island closures as proposed by the applicants will seek to 

prevent the decline a11d/or possible extinction of the species. 

335.4 I deal with Ms Weideman's expert affidavit further on herein. 

336. Ad paragraphs 165-168 (C>assen·lsland): 

336.1 It is correct that the· irite-rim closures were based on the DFFE's 2021 

proposal presented in August 2021 . 

336.2 There is clearly a difference ih opinion as to whether the closures 

adequately represent the preferred foraging areas of African 

Penguins. 

336.3 The importance of the northern area has not been established. 

336.4 It is correct that the DFFE2021 delineation was based on trade-off 

considerations u~ing the 50% and 75% fo~ging kernel. That was the 

only penguin foraging data made available to the DFFE GF by Mr 

Mcinnes at that tlme.· However, during the Extended Task Te.am 

discussions, the trade-off calculations were updated to reflect the 

percentage coverage of the rnlBA areas. These rnlBAs were again 

revised by the applicarits to mlBA .. ARS, which are smaller than the 

original mlBAs and her1cl:l· the DFFE trade-off evaluations remain 

appropriate. Furthermore, ·the applicants themselves now advocat~ 

for the DFFE2021 closure delineations for Dyer and St Croix Islands, 

which were based on the _same "b1::st available science" at thattime. 
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337. Ad paragraphs 169 - 171 (Rot'Joen Island): 

337.1 The applicants argue that only 43 % of the m!BA.ARS area is 

contained within the DFFE202t interim closure area. They further 

argue that because the interim ·closure area overlaps entirely with the 

existing no•take·fish zone of the existing Robben Island MPA, this 

interim closure is not ·a· closure at all. 

337.2 The applicants have overlooked the fact that the port of Cape Town, 

one of the busiest porn. alon9 South Africa's coastline, is in close 

proximity to Robben Island. !n fact, ·17.7% of1he port limits fall within 

the mlBA·ARS area and whereas this is not strictly a no•tak-e area, it 

encompasses two traffic separation zones arid a large anchorage 
. I "-I i . : . • , , •• ' 

area that hampers any 'fishing. Only one purse-seine set has been 

made within this area. since ~~1. 1 .. Effectively therefore 61 % of the 

mlBA-ARS delineated.area is closed to fishing. 

337.3 Furthermore, the·no;.take fishing zone of the Robben Island MPA, 

while not declared an MPA exclusively to benefit African Penguins, 

did consider African Penguin foraging data ih it$ design and includes 

in its purpose "fo con.tribute to the Conservation and protection of - ., . . ... . -

threatened seabird and shorebird species including African penguin, 

Bank and Cape cormorants;" (Government Gazette 23 May 2019, 

No.42478]. 

337.4 Despite being aware of other threats to the African Penguin, including 

noise generated ·by vessels,• predation on penguins, oiling (both 

catastrophic and ·chronic), severe weather events (flooding/heat 

l'-11> 
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stress), etc., th~ applicants fail to ncta the small d~ferential benefit to 

penguins that would be derived by closing the ml.BA-ARS determined 

area relative to the current interim closure area. 

337.5 There ls a critical ne~d t? assess the importance of other factors 

contributing to the decline in penguin numbers. 

338. Ad paragraphs 172-174 (Oyer Island): 

338.1 This is the closure that resulted from extensive discussions between 

the conservation sector and the local Gans Bay Fishing lndm;try 

whereby vessels with a length of less than 26 m are permitted to 

continue fishing in the offshore area bf the DFFE2021 proposed area. 

The applicants •faii lo recognise that of the 45 vessels that caught 

anchovy or sardine in the vicinity of Gans. Bay in 2020 16 had a length 

> 26 m. In recent ya~rs (2011-2020), vessels with a length > 26 m, 

accounted for 35% of the total anchovy and sardine catch ta ken in this 

area. 

338.2 Effectively therefore any competition that may have existed between 

African Penguins and the fishery in the Gans Bay area has been 

reduced by 35~~- C~lc~la~ons p~rfo~ed by th_e GF indicated that 33% 

of the regional s,ardi~e catch an~ 12 % of t~e regional anchovy catch 

were caught on_avej-age within the rnlBA delineation. 

338.3 The applican~s ignore the Expart Panel's recommendations that ''ft is 

possible to design closures within the overall foraging area to minimise 

f ost catch for any given &hbice of percentage of penguin foraging area 
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to be protected'' and. that ~ It is desirable to identify a solution that 

minimizes societal costs and maximizes benefits to penguins". 

338.4 In any event, as previously noted, more work is required to validate 

the mlBA-ARS dellneated·areas. 

339. Ad paragraphs 175-176 (Stony Point): 

339.1 The applicants argue, that-the-interim closure around the Stony Point 

penguin colony has no scientific basis and represents only 30% of the 

penguin's preferred foraging area. I disagree that this closure ~cannot 

possibly help conserve these Afri_can Penguins". Any existing 

competition for resources Will be reduced to some extent. 

339.2 In the time available, between the International Review Panel process 

and the end ot 2023, it was not possible for DFFE to carry out all the 

required· analyses for-implementing a closure in line with the Expert 

Panel's recommet1datio:is. - The Expert Panel made • specific 

recommendations, which they prioritised in table 7.1 [Expert Panel 

Report p.45). -These included 'the need to refine the estimates of 

effects of closures ori catches, GDP, and jobs and the evaluation of 

trade-offs including refini0g_ estimates of foraging areas. For these 

tasks they s1:1gge~t~ ti~e fram_es for ~ompletion ranging from short­

term (1-2 years) to rr,e~iu1!1 term (2-5 years). It is obvious that the 

Expert Panel recognised the complexity of the tasks that needed to be 

completed before a rigorous trade-off evaluation could be applled to 

determine new ctoJure ar~~s. thflt ~et their criteria. 
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339.3 The DFFE_, having previous!y recommended that onty the existing 

MPA at Stony Point b~ closed to fishing (DFFE2021 

recommendation), intemaily discussed the option of extending the 

closure area slightly to that proposed by lndu.stry during the CAF 

process_ This is the closure area currently implemented. 

339,4 Given that Stony ~oint was not included in the ICE, it is impossible to 

estimat~ the relative benefits of any closure for this colony, but by 

inference from results at Dassen and Robben Islands, closures are 

likely to have a small benefit relative to other factors.that negatively 

impact African penguins. 

340, Ad paragraphs 177 -178 (St Croix Island): 
- r'·--· ' • • lo __ . - . -

~M • • ~ 

340.1 The applicants questicrrttie s't:ientific basis for selection of the interim 

closure area and note that.only 50% of the mlBA-ARS area is included 

in the interim closure. The. interim closure is indeed smaller than the 

area originally ·proposed by DFF.E in 2021. 

340.2 The reduction in the sizo- of' the interim closure resulted from 

discussions between Conservation and the local Industry and aimed 

to reduce the costs to industry. Whereas 33% of the average regional 

catch of sardine was previously' taken in the DFFE 2021 area, the 

interim closure area overlaps with 24% of the regional sardine catch. 

340.3 Again, the Expert_ Pa~ef's re<'.ommen1ations regarding the selection of 

closure areas needs to be implemented once validation of the mfBA­

ARS has been completed and a trade-off framework has been 
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developed. 1. refer specifically :to the statements of the I RP that: "It is 

possible to design closures within the overall foraging area to minimise 

lost catch for any given choice ofpercentage of penguin foraging area 

to be protected' [IRP report Section 7.3 p.46] and, "It is desirable to 

identify a solution that minimizes societal c;osts and maximizes 

benefits to penguins" [IRP report Section 4.4 first bullet p.36]. 

340.4 Given the importance of this area to sardine fishing, it is necessary to 

evaluate the costs and benents of different closure options as 

recommended by the Expert Panel. 

340.5 The applicants note that the interim closure is smaller than the 20 km 

closure area implemented during the ICE and which was, according 

to them, shown ·to be inadequate. Hence, they argue that it is "entirely 

questionable whether-this "closure" can possibly achieve its objective 

of conserving St • Croix's' African Penguins by reducing their 

com petition with Industry and taking account of their valuable foraging 

areas." 

340.6 With regard to St Croix, the Expert Panel noted that it will be difficult 

to replace lost catches from within this closure area, but that lost catch 

can be reduced if closures are welt designed [IRP report executive 

summary on page Bf The·mlBA~ARS is nota well-designed area that 

takes account of t~e costs to the fisheryc. 

340.7 The Expert Pariel also suggested that other factors such as increased 

shipping traffic and assnciated noise as well as the increased number 

of bunkering operations in Algoa Bay since 2016 may have contributed 
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to the decline in penguin numbers at this colony [Section 1.3 .. 2.4. of 

the I RP Report, p .18] 

340.8 The Expert Panel questioned the reliability of foraging metrics as 

indicators of the impact_of fishing on the breeding success of penguins 

and did not consi(:Jer the _results from the ICE for the east co:lonles to 

be reUable [Section 2.3.1.2 of the IRP report, p.22/23]. This contrasts 

with the applicant's a~sertions. 

340.9 The Expert Panel noted that increased foraging distances, reported 

for the ICE, of penguins breeding during years when this Island was 

open to fishing were not reflected in estimated poorer chick condition. 

340.10 Clearly negative impacis of fishing on the penguin population at St 
~ ' • :_..~ . • • ~., I 

Croix have not been. demonstrated and the Expert Panel suggests that 

otherfactors are more important. These Include bunkering; ship noise, 

oiling, etc. 

340.11 The rate of decline in number of pairs of penguins breeding at St Croix 

in recent years (2013-2022), based on data presented tci the Expert 

Panel, is 18%. 

340.12 If by inference, one reduces that rate of decline by the Expert Panel-
~ . : ., 

calculated impact of fishing at Dassen and Robben Islands of 0.71-

1.5%, closure to fishing around St Croix will riot stem the decline. 
'. ~ . 

Other urgent interventlons are required. 
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341. Ad paragraphs 179 - 183 (Bird island): 

341.1 Given the distance frum Bird Island to the harbour at Gqeberha, very 

little fishing takes pt~ce ~round Bird Island and hence negative 

impacts from fishin_g h~ve not been observed and quantified. 

341.2 The applicants note--thaMhe interim closure is "arbitrary". Obviously, if 

no fishing takes place k1the vicinity ofBird Island, the implementation 

of a closed area is unnecessary, yet the applicants very arbitrarily 

propose closure of an area not based on the Expert Panel's 

recommended mlBA-ARS method. 

341.3 Despite very little fishing occurring in the vicinity of Bird Island, the 

p.enguin populatior:i _has more than halved since 1999, bringing into 
·.< ~ ! • ff ~-

question the impacts of fishing. 

342. Ad paragraphs· 184 - 195 {the applicable legal framework): 

342.1 The relevant provisions of the Constitution, NEMA and NEMBA, are 

admitted. 

343. Ad paragraphs 196 -197 .3 {relevant international obligations): 

343.1 I do not dispute South Africa's international obligations as a signatory 

State to the Convention. on Biological Diversity ("CBD"), the 

Convention .on Convel'.$atjon _of _Migratory Species of Wild Animals 

("the BONN Convention.").and the Agreement on the Conservation of 

Atrican~Eurasian Migr:at9ry:~ater Birds ("AEWA"). 
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344. Ad paragraphs 198.,,.. 20.2.4; 

344.1 I do not_ dispute the Nlinistf::!r's obligation to protect threatened species 

in terms of Section 24(b) . of thE:! Con$titution and the relevant 

provisions of NEMBAand NEMA. 

344.2 The .intemati<mal instruments t~ \Nhich.South Africa is a signatory are 

• not prescriptive as to the nature and form of the. conservatio11 •. 

. measures which signatory states are required to implement. 

344.3 I deny the allegation at the conclusion of paragraph 202 that the 

Minister was obliged to impose fishing closures to limit purse-seine 

sardine and anchovy fishing activities. 

344.4 In any eve'nt, fishifig -closures have been in place since September 

2022 (~nd before then during the ICE}and wi.11 continue to .remain in 
• "'' • . .. ' '• ' .. . ' ., .,. ~ 

place for a period of ten years if 1hey are no revised before then .. 
• ~· ·~ • ... J~ •• 

344.5 Save as ato·resald, ·the hiterpretr:ition of the domestic statutory laws 

and relevant international instruments, is a matter for legal argument 
'· . .•· ,, 

which will be dealt with at the hearing of this matter. 

345. Ad paragraphs 203 - 209 • (first ground of review: the decision is 

irrational): 

345.1 I refer the Court to the relevant paragraphs where I deal with the first 

ground of review. 
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345.2 I deny, for the reasons set QlJt hernin, th~tthe clecision was irrational 

and that it falls to be reviewed in terms of PAJA. 

345.3 I also deny thafthe. declsiort stands to be reviewed and set aside in 

terms of the principle of legality, 

346. Ad paragraphs 210 - 216 (seconcl ground of review: unlawfulness and 

unconstitutionality): 

346. 1 I refer the Court to the allegations where I deal w;ith thiis ground of 

review. 

346.2 I deny that Minister's Creecy's decision was -unlawful and 

unconstitutional tor the reasons set out herein; 

346. 3 I deny that the ded~ion falls _tG :be reviewed. and set aside in terms .of 

the relevant provisions of PAJA or in tenns of the prindple of legality. 

347. Ad paragraphs 217-219.4 (relief): 

347.1 I have dealt withthe relief.and the remedies sou~ht by the applicants. 

347 .2 I have explained why substitution is inappropriate in the 

circumsta_n~s of this cas,~. l qer:,Ythafthecircu_mstances of this case 

are sufficiently exceptionai to warrant substituted relief. 

34 7 .3 It is not for the Court to usurp the powers of the State and to impose 

the delineation of islanct .. closures in accordance with the Expert 

Panel's recommendations. 
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347.4 have explained why the trade-off mechanism was not applied. 

Importantly, there ar~ island closures in place for all the major penguh1 

colonies which is already oi some benefit to the African Penguin. 

347.5 The decline in the Afticah P;enguin population off the coast of 

Southern Africa is _not ~ue toJhe alleged delay on the part of the 

Minister and/or the Qepartment. The facts show that the Minister and 

the DFFE have taken the issue of the African Penguin population 

decline very seriou::;ly and have dedicated substantial resources to 

find a feasible solution. 

347.6 If the Court is of the view that the decision was irrational and unlawful, 

then the decision ought to be remitted to the Minister for 

reconsideration. ·,n this insta~C~/the Department would propose that 

the Minister reconsiders"the' decision whhin a certain period of time 

and which would a!lcrw for the c6rnpletion of further work identified by 

the Expert Panel. . . .,· . 

347.7 The Court is not well pia<,-ed fo take a decision on the matter. First, it 

is not for the Court to usurp the function of the State and to substitute 

a decision which the appiicarits,·· as part of the conservaJion sector, 

have advocated for a nµmber of years. This is a po1ycentric decision 

which is uhdj3rpinr1edt1y complex scientific data and competing rights 

and interests. Fishing p~rmits will ha_ve to be considered and adapted, 

if necessary, which should be done through engagement with the 

fishing lndustry. 
.. • ... ,!. 

:,,,. 
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347.8 Accordingly, substitution is a remedy which does not avail the 

applicants. 

347 .9 I note that the proposed t ... nms of a possible remittal to the Minister, 

set out in paragraphs 219.1 to 219.4 requires the terms of the remittal 

to be based soiely onthe:.applica,:its analysis and that the Minister 

shall be required to implement fishing closures around the breeding 

colonies in accor9am;e with-the maps as attached as "AM16", which 

is the delineation .. of toe fi$hing closures advocated by the applicants 

and the Conservation sector. This excludes the input from Industry. 

The Oi=FE does not support a remitta1 on these terms. 

347.10 A referral of the specific closure delineations for each island to the 

lnternatibnal Revie~ Panel 'to confirm the accuracy of the applicatjon 

of the frade-off mechanism would not be possible, as the work of the 

Expert Panel js ~rnpl~tev ,ar:id the. Panel has been dissolved. Any 
• ' :·· ' ~ ,' : '. \ : ' . . . . .• 

further or addittpna_l work by th~ Expert Panel, would have to be 

fiscally approved 1nte~nal,y and would, needless to say, also be 

subject to the avai,_ability of~e Expert Panel members. For obvious 

reasons, this is not a feasible and realistic option. 
, ·. ·~ . . ' .. 

348. Ad paragraphs 220-227 (extension or condonation): 

348.1 I do not take ·issue· .with an application for extension and/or 

condonation for the. late filing of the review application, 
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3482 However, i point outthatthe decision was made on23 July 2023 and 

the application was launched on 20 March 2024, approximately eight 

months after the decision was taken, 

348.3 The concession in paragraph 224 that it was not "at all times apparent 

to us that this translated into a re viewable irregularity' is of course not 

a basis for the delay in reviewing the decision. 

348.4 I do however respectfully request the Court to take into consideration 

the fact that the del~y in the lau.nch of the application impacted the 

DF:FE's ability to prepare its answering papers .within the required 

timeframes. 

348.5 •I· do not dispute that the protection and survival of ttie African Pengutn, 

is a matter of public interest. 

349. Ad paragraphs 228-230 (costs): 

349.1 The content hereof is noted. 

H. . THE EXPERT AFFIDAVIT: DR RICHARD BRIAN SHERLEY: 

350. I admit th.e qualifications, experience and credentials of Mr Sherley. 

351. I admit that Mr Sherley has previously advised the South African Government 

as a member of the Seabird Technical Tec:1r.n of the Top Predator Working 

Group convened by the DFFE since 4020, 
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352. I note the uplisting submission, authored by Mr Sherley where he concludes 

that the African Penguin faces an extremely high risk of extinction in the wild 

by 2035. I also note that the uplisting submission and that the• method and 

calculations contained therein will be incorporated in a subrniss.ion to the 

International Union for Conservation of Nature e1UCN") to motivate why the 

African Penguin should be listed as Kcritically endangered" and placed on the 

IUCN Red List of Threatened Species. 

353. I dC> not dJsplite, for rElasons th~f are well-documented and for reasons 

addressed herein, thclt the Afric~n Penguin population ha$ experienced a 

rapid decline; regrettably so, over the last 30 years. However, as I have 

repeatedly stated,. there .are a uumber of factors Which impact the African 

Penguin· population decline. 

354. The uplisting submission, and the contents of Mr Sherley's affidavit; is his 

opinion as a marine biologist. As he points out, his submission is subject to 

review by Bird Life International on behalf of the International Union for 

Conservation of Nature (lUCN). 

I. THE EXPERT AFFIDAVIT: MS ELEANOR ASHLEY WEIDEMAN; 

355. I admit Ms Weideman's qualifications, experience and credentials. 

356. Ms Weideman's affidavit was carefully considered by Ms Janet Coetzee, an 

ex.pert Fisheries Scientist, in the DFFE's Branch: Fisheries Management: I 
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refer to Ms Coetzee's confirmatory affidavit filed herewith where she confirms 

the allegations in response to Ms Weideman's affidavit set out hereunder .. 

357,. The central focus of Ms Weideman's affidavit is the application of 1he trade­

off mechanism. Ms Weideman;s affidavit seeks to place. the applicants' 

results of their application of the trade,-off mechanism before Court, illustrated 

in "EW2", to demonstrate the a!l~ed inadequacy of the current island 

closures. 

358. The DFFE did not conduct a statistical exercise for the reason that more 

science is required, including a further investigation on the socro-economic 

impacts of more extensive island closures and the costs to fishery. These are 

critical issues without which a decision on further island closures cannot be 

made. 

359. Before I deal more fully with Ms Weideman's affidavit, I observe the following: 

359.1 Ms Weideman's application of the mlBA-ARS method was applied to 

indlcatethe preferred foraging areas around the six breeding colonies. 

359.2 The results. which ~he has provided are not the results of the Expert 

Panel's application of the method. 

359.3 Whilst the Expert Panel recommended the development of a trad~ff 

mechanism, it also identified several issues pertinent to evaluating 

trade~offs which they deal with in section '7 .3 of their Report. One such 

issue, was that there are three primary trade'-off axes to consider 
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when selecting closures: (a) the benefit to penguins; (b) the cost 

{economic and social) to the fishing industry and the communities 

where fishing and processing operations are based: and (c) the ability 

to evaluate the effectiveness of the closures. 

359 .4 The Expert Panel identified that penguin foraging areas $hould be 

quantified for trade-off analyses delineating m!BA using the ARS 

method but qualified this statement. 

359.5 The Expert Panel identified certain considerationswhich are relevant 

to designing a framework to help decision-makers select closed areas. 

One such consideration was that an optimal solution or acceptable 

"balance'' between competing objectives is not simply obtained by 

closing 50% of any given area and, another, is that one approach Is 

to find the point at which the change in benefit to penguins (by 

increasing closures) matches the change in costs. In addition; 

expressing costs and job losses by sector ( example small scale 

operators) would also seem appropriate. Pertinently, the Expert Panel 

pointed out that future work should consider broader social 

consequences of reduced catches, such as measures of well-being. 

359.6 The Expert Panel recorded that one way to explore trade-off between 

expected benefits to penguins andimpacts on fishing is via trade-off 

plots, and that a trade-off curve could demonstrate, for example, that 

the benefits to penguins (as quantified by the proportion of the 

foraging area that is protected) likely increases rapidly when small 

areas most used are closed, with relative benefits to penguins 
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declining as an increasecfpr:oportion of the foraging area is closed to 

fishing. 

359.7 The Expert Panel remained concerned about (i} the lack of infoITJ1ation 

on how the closures impact fishing costs and fishing behaviour an:d 

that there are social impacts that are not estimated using the SAM 

model, butwhich are important to consider in any trade-off analysis. 

359.8 The Expert Panel ultimately noted that the decision to impose/not 

impose .island closures is a trade-off policy decision and did not 

undertake a_ny trade---off ane,1lyses themselves. 

359.9 The fact that the Expert Panel concluded that island closures may 

contribute in some small way to slowing the decline in the penguin 

population does not -lead to the conclusion that closures must be 

imposed. This is a trade-off decision for which the costs must be 

justified. 

360. Ms Weideman applied the trade-off mechanism which, according to her, was 

the trade-off mechanism recommended by the Expert Panel. 

361. Ms Weideman's application of the mlBA-ARS method and her trade-off 

evaluation is flawed. 

362. Although the Expert Panel recommended a trade-off framework be developed 

"to help decision makers select closed areas (if any)", they recommended that 

penguin foraging areas should be quantified for trade-off analyses delineating 
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mlBAs using ARS methods. 10 This was not done. Ms Weideman developed 

a trade-off framework but evaluated only one mlBA-ARS delineated closure 

option against closure optlons that were not delineated using the ml.BA-ARS 

method. 

363. The application of the method, results, conclusions and the proposed closed 

areas illustrated in "AM5" and "EW3" do therefore not accord with the 

guidelines suggested by the Expert Panel for avallJating different closure 

options. 

364. Even if the closure options that Ms Weideman evaluates are accepted, the 

ultimate preferred selection cif some closure options proposed by her are 

clearly subjective. 

365. Furthermore, both the "assessment referred to and the prope>s~! contc:1inedin 

the founding affidavit have not been subjected to thorough peer review, let 

alone discussed in appropriate departmental Scientific Working Groups, and 

it is therefore not appropriate to expect the Department to put in place 

closures based on untested scientific wori<. of only one stakeholder. 

366. It is important to note that using the rnlBA-ARS method as a statistical tool 

does not suggest that there is only one possible solution. The estimation of 

mlBA..;ARS can be very sensitive to the choice of the scale at which the 

1
0 Report, section 7.3. 
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analyses are perforrned a11d the sm9othing parameter used, and Ms 

Weideman fail!> to sp~ify how thi$ p,3.rameter was objectively chosen, nor 

does she demonstrate any sensitivity to this choice or to the choice of any of 

the other metrics used in defining the mlBAs. 

367. Application of the ml,BA-ARS method involves several steps, including initial 

data inspection and cleanlng (e.g., removal of tracking positions on land, 

interpolation of positions between GPS fixes, removal of erroneous data, the 

setting up of buffer zones around Islands where data are ignored etc). Apart 

from choices made during this initial cleaning of data and the smoothing 

parameter, further choices involve the selection of an optimum percentage of 

the forage area (or kernel utilization distribution, referred to as UD) to be used 

as the Core Usage Area, and the setting of thresholds to identify high intensity 

use areas. 

368. Finally, the delineation of the mlBAs requires the aggregation of such high 

intensity usage areas in some way to form a continuous area that can be 

implemented in a -management context. None of these steps were pre­

specified by the Expert Panel and thus require independent choices. It is 

therefore conceivable that another group of scientists might have selected 

different mlBA-ARS delineations. 

369. The application of the method known as mfBA using Area Restricted Search 

is therefore in no way simply an application of what the Expert Panel 

recommended. Neither can it be claimed to be the only reasonable outcome. 
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The robustness of the applicants' mlBA-ARS delineations to alternative 

choices require proper demonstration. 

370. Furthermore, the Expert Panel specifically recommended that interannual 

variability in the size I spatial scale of preferred foraging habitats are 

investigated .11 

371 . Put differently, during periods of increased prey abundance the currently 

estimated preferred foraging habitats may be smaller. Ms Weideman does 

not make mention of whether interannual variability in her application of the 

mlBA-ARS delineation has been considered nor presents any findings in that 

372. The Expert Panel recommended that further validation of mlBAs should occur, 

in particular, using dive data that provide objective identiflcauon of foraging 

locations, rather than commuting locations. This issue has not at all been 

addressed by Ms Weideman. 

373. Unfortunately, it has not been possible for the Department to independently 

verlfy the mlBA-ARS delineations inthe available time, given the further work 

that is required; 

11 Report, section 4.3. 
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37 4. Attempts to verify the ml BA delineations by Dr Mike Bergh failed as reqlJ~sts 

for access to the penguin tracking data were denied. It should be noted that 

Dr Bergh, an independent scientist Who also does work for Industry, is an 

observer to the Small Pelagic Scientific Working Group (SWG-PEL) of the 

DFFE Branch: Fisheries Management The work that he conducts on behalf 

of Industry, or on request of the SWG-PEL, is often used after careful 

consideration in the formulation of scientific advice provided by the SWG-PEL. 

The DFFE does not have sufficient capacity to undertake all required analyses 

and hence observers to the SWG-PEL play an important supporting role. t 

should hasten to add that Dr Mcinnes is also an observer to the SWG-PEL 

and has also made important contributions to the work of the SWG-PEL. 

375. Denying Dr Bergh access to the data and computer code underlying these 

calculations has therefore also scuppered the work of the DFFE. This was 

regrettable ahd is inconsistent with accepted scientific principles which 

requires reproducibility of scientific results. It is also inconsistent with 

accepted practice in scientific working groups of the Department that data on 

which recommendations are based, must be made available to the scientific 

working group, I refer, in this regard, to the SWG's Code of Conduct. 

376. I also refer to email correspondence dated 5 February 2023 from Dr Mcinnes 

to Dr Makhado, a DFFE scientist from the Branch: Oceans & Coasts, and to 

whom Dr Bergh had sent the request for access to the data and computer 

code. I attach a copy of the email correspondence marked "DFFE19". In this 

correspondence Dr Mcinnes informed the Department that they (the 

applicants) are not in a position to provide the data outside of a formal review 

0--1~ 
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process which includes seabird biologists. He also recorded that the purpose 

of the data request was not clear fo them and that they are reluctant to share 

data which is currently the subject of imminent peer review and publication. 

377. I attach a copy of the Code of Conduct for Scientific Working Groups marked 

"D FFE20". I point otJt that the terms of reference of the SWG makes provisron 

for temporary confidentiality of data. 

378. The applicants have proposed new delineations that they argue must be 

implemented immediately to save the African Penguin. They argue that these 

mlBA-ARS delineated areas are superior to those of the currently 

implemented interim closures, yet they provide no justification for their 

arguments. No quantification of the alleged additionai: benefits, over and 

above those of the interim closures, have been placed before the Court. 

379. As I will demonstrate, the total percentage overlap between the interim 

closures and the appticants' proposed inlBA-ARS delineations is in the order 

of 65%. By extension of the impact of fishing on penguin population growth 

rate, calculated by the Expert Panel of between 0. 71 and 1.5% for Robben 

and Dassen Islands to the other four penguin colonies, the additional benefit 

of the mlBA-ARS is only 35% of 0.71 and 1.5%. In otherwotds, the additional 

benefit is in the order of 0.25% to 0.5%. Unfortunately, the estimated benefits 

apply only to the Robben and Dasseh Island closures that were implemented 

during the ICE and no estimates ~r~ ayailc;tple for the other 4 colonies of Stony 

Point, Dyer Island, St Croix Island and Bird Island. Estimates for these Islands 
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must be approximated and assumed to be similar to those of Robben· and 

Dassen Islands. 

380. I have already pointed Qut that the Expert Panel was not prescriptive on the 

use of a particular trade-off mechanism but rather provided guidelines for 

designing a framework for evaluating trade-offs.12 

381. Hence, the applicant's application of a trade-off is not necessarily the only, or 

even the most appropriate method, for selecting the optimal closure area. The 

Expert Panel certainly did not recommend a trade-off mechanism that can 

simply be implemented, without more. 

382. Ms Weideman also failed to discuss any alternatives to the mlBA-ARS 

selections and has not attempted to miryimise lost catch through modification 

of their rnlBA-ARS selected closure delineations, Clearly, In recommending 

the use of rnlBA-ARS for delineating closure options that can be used in a 

trade~off analyses, the Expert Panel contemplated that several iterations of 

mlBA-ARS delineations should be produced. The Expert Panel specifically 

mentioned that software tools such as Marxan could be consldered.13 Ms 

Weideman is therefore incorrect when she states that "the panel 

~---~ 
12 Pariel Report, section 7.3: 

. 

13 Panel Report, p 34. ('-
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recommended a clear mechanism for identifying optim,3/ no-take zqn~ 

delineaUons ... ". 

383. Ms Weideman identifies·two areas for the purpose of discussing delineations, 

namely, (i) the full foraging range (which she refers to as UD90) and, (ii) the 

"core" or "preferred' foraging area (which she refers to as mlBA-ARS). 

However, she fails to mention what percentage of the UD this is based on. 

384. Ms Weideman applied the following closure delineations in her trade-off 

analysis: the UD90, mlBA-ARS, 20km, the CAF, DFFE 2021 and Industry. 

However, as previously explained, she failed to prQduce mlBA-ARS variants 

and failed to consider the interim closures currently in place. The inclusion of 

only these few delineations has a bearing on any trade-off selection. The 

nature of the trade-off curve, and hence the so-called balance point, will 

depend an which data are included/excludecf In the trade-off plots. Again, I re­

iierate, the Expert Panel identified that "penguin foraging areas should be 

quantified for trade-off analyses delineating mlBAs using the ARS method" 

and hot the various closure options that Ms Weideman has used. 

385. Her statement that "in the case of each colony, the balance point is 

determined by having regard to all these closure options and theirpositions 

once plotted on the graphs~, ls vague. The most scientifically defensibly 

option would have been to fit various functional curves to the data (the closure 

options) and to select the curve that best fits the data. The position of the 

balance point could then have been mathematically determined. 
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386. The curves fitted to the closure options for the various penguin colonies, as 

illustrc1ted by Ms Weideman, appear to be an arbitrary selection of lines that 

join the points depicting closure options - sometimes straight lines, 

sometimes convex lines and sometimes the lines completely ignore some of 

the points. For each of these graphs, several different curves could feasibly 

be fitted ubyeye" or mathematically, and each of these curves would result in 

a different ''balance poinf' or position of the yellow dot on her maps. No 

information on the curve-fitting procedure is provided, making it impossible to 

judge the appropriateness of the fitted curves. Similarly, no statistics related 

to how well the curves fit the data have beeh provided. Accordingly, it is 

uncertain whether this moclelling is scientifically as defensible as Ms 

Weideman proposes it to be. 

387.. Had Ms Weideman followed the recommendations of the Expert Panel, she 

would have produced many variants of the mlBA-ARS delineations, where 

different grid cells are incorporated to fulfil the core foraging UD requirement 

(whatever that may be}, possibly using a tool such as Marx.an (suggested by 

the Expert Panel). This would have resulted in closure options based on the 

mlBA-ARS method, that varied in size and shape and each with their own 

Penguin Utility Score (UR) and cost to Industry. Orie would then typically fit 

a function that intercepts each UR when-its cost is smallest. That fitted curve 

could then be used to estimate the point on the curve where increases in 

penguin utility score matches the change in cost (as suggested by the Expert 

Panel). I note that other methods of choosing the optimal trade-off point could 

also be considered. 

( .' ·,, .•. 
.. ' ---f;)"_···. 

-~·-· .... • 



168 

388. As regards penguin benefits and fishing costs, she alleges "our graphs plotted 

penguin benefits using a penguin utility index on the x-axis and fishery costs 

on the y-axis". Further, that .,.the penguin utility index (UR) is a measure of 

the estimated number of individual penguins that regularly forage in a 

parlicuJar cell on a grid which we overlay onto penguin foraging tra~ks. One 

cell measures 0.5km2 in extent and the grid system allows us to more 

accurately identify the use of space by African Penguins around a particular 

colony". Ms Weideman does not indicate how the estimated number is 

derived. Is it simply the number of tracks thaHntersect a cell or a ratio of that 

number to tracks intercepting a larger area? A number of other questions 

arise from this vague statement. How does one interpref"regu/ar/y"? Is there 

a threshold value to differentiate between "regularly'' and "irregularly"? How 

was the extent of the cell chosen and how does the choice of its arial extent 

influence results? How is the UR aggregated over the mlBA? Given the same 

data and the explanation which Ms Weideman provides, an independent 

scientist is unlikely to arrive afthe same result. Furthermore, the extent to 

which this index captures the true benefit to penguins is unknown. 

389. The "assessmenf' referred to. in paragraph 21.1 of Ms Weideman's founding 

affidavit uses a different metric for the "benefit to penguins" axis of proportion 

foraging range (UD90) whereas Ms Weideman uses a penguin utility score. 

Both methods claim to have used the "panel recommended tfcJcJe-off 

mechanism". Both the "assessrnenr and Ms Weideman's affidavit claim to 

have evaluated the cost to Industry and the benefits to penguins based on the 

Expert Panel's "recommended trade-off mechanism", yet the curves fitted to 
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the various closure options and the metrics used as proxies for costs to 

lndustry and benefit to penguins are different between the two applications 

(by the same scientists). This clear1y demonstrates that the "recommended 

trade-off mechanfsm" is open to interpretati9n and does not, as claimed by 

Ms Weideman, represent a clear mechanism to be applied. She alleges that 

''the panel recommended a clear mechanism for identifying optimal no-take 

zone delineations". 

390. Other trade-off metrics could be considered such as number of penguins. or 

lost revenue or lost jobs. These are discussie>ns that need to t)e had within a 

structured SWG process and in consultation with all relevant stakeholders. 

The Expert Panel clearly did not anticipate that one group of stakeholders 

would attempt to dictate the terms of further work when they advised that 

"Continued communication, collaboration, and transparency of research data 

and analyses, are strongly encouraged to build trust and strengthen progress 

towards seeking acceptable solutions.''[section7.7 of the IRP report]. 

391. I also point out that the resultant ucurves" fitted by simply joining closure option 

points have different characteristics. While the relative position of closure 

options is maintained, the slopes that join the points of the closure options 

clearly differ markedly between the two applications, and it is this slope that 

has a bearing on the Expert Panel;s suggested approach for optimising the 

choice of a closure delineation. The Expert Panel concluded .that uone 

approach is to find the point at which the change in benefits to penguins (by 

increasing closures) matches the change in costs''. Clearly, the slopes of 

these two applications will give different answers. Whereas the "assessment' 
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also claimed to have been based on the recommended trade-off mechanism, 

it does not even consider a so-called "balance point' and appears to disregard 

the Expert Panel's one suggested approach to select closure options where 

"the change in benefits to penguins matches the change in costs", and offers 

no alternative method for objective selection of a trade-off point. This is 

therefore not aligned with the trade-off framework which the Expert Panel 

suggested to help decision-makers select closed areas, if any. 

392. Despite the DFFE (2021) closure option coinciding with the balance point for 

all three species, Ms Weideman selects the • mlBA-ARS closure as the best 

closure option for Dassen Island, rather than the DFFE 2021 option. The 

applicants are not adopting a consistent approach for the selection of the 

optimal closure options and disregard "the balance poinr, this despite having 

a so-called "mechanism" to optimise selection. 

393. Ms Weideman also argues that it is necessary "to have regard to the purpose 

of the closures in having real life impacts on reducing competition between 

African Penguins and industry'. She goes on to say that when matching the 

various closure options to their location on the map around Dassen Island,!! 

soon becomes clear that DFFE 2021 will not In fact meet these purposes. She 

alleges that this is because 8 % of the northern portion of the preferred foraging 

area is omitted from fhe DFFE 2021 closure. She alleges that the preferred 

foraging area is shown in dark green while the DFFE 2021 closure (and Interim 

Closure) is shown using a dark blue and orange dashed line. She asserts that 

the density of the grey foraging, tracks reflects the importance of this area for 

African Penguins, relative to the areas covered by DFFE 2021 where the grey 
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lines appear uthinner'' or less dense. This is hardly a clear and evidence-based 

argument for not selecting the DFFE 2021 option as it has a higher peng_uin 

utility score ("Ur"), It includes no scientific evaluation of the frequency of use 

in this northern 8% of the mlBA-ARS area and relies on the qualitative 

evaluation of the· colour and thickness of tr~cks plotted on a map. 

394. Ms Weideman also disregards the fact that the metric for rneasuring benefit to 

penguins, Le, the penguin utiHty score is higher for the DFFE 2021 option than 

the for the ml.BA-ARS option. Frqm this it must be concluded that th.ere are 

doubts as to whether this metric is a robust measure of benefitto penguins uor 

real life impacts", 

395. Ms Weideman claims that there is a clear ecological explanation for the 

importance of the northern area of the mlBA-ARS for African Penguins. In this 

regard, she alleges anchovy recruits migrate southward during the autumn/ 

winter months and become available to African Penguins who are engaged in 

breeding during this time. She alleges that continued fishing iil these northern 

areas is likely to result in fisheries-African Penguin .competition over important 

anchovy biomass which will have downstream effects on prey availability in 

the preferred foraging· areas of African Penguins south of this area. This is 

speculative and appears to contradict the applicants' findings as DFFE 2021 

has a higher penguin utility score. Dr Mcinnes and colleagues have repeatedly 

made these claims, but have failed to demonstrate, based on available 

scientiflc data, that fishing to the north of Dassen Island significantly reduces 

prey availability to African Penguins breeding at Dassen Island. 
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396. There is no doubt that fishing does decrease the total amount of prey, but what 

is important is the relative size ofthe catch and relative reduction in amount of 

prey available. 

3.97. If catches to the north of Dassen Island were having such a large impact on 

availability of anchovy within the foraging range of penguins breeding at 

Dassen Island, then why are most of the penguins foraging to the east and 

south-east of the island? Similarly, if catches to the north of Dassen Island 

were depleting anchovy btomass to any great extent, there would be no viable 

fishery around Dassen Island, Robben Island orfurther south. 

398. There is no evidence to suggest that the number of anchovy schools, their size 

or their density decreases from north to south along the west co~st in response 

to fishery catches further to the north. This argument ht:1$ no scientific merit 

until such claims can be substantiated. 

399. Ms Weideman then defends the choice of the mlBA-ARS closure option by 

stating that this option has a relatively low cost to Industry. She alleges "given 

the above importance of the northern region of the m/BA-ARS and given that 

the mlBA-ARS had relative! y high penguin utility scores and relatively low cost 

to industry, this is the preferred ·c1osure delin~ation for this colony. The 

preferred closure reflected in Figure A of EW2 thus corresponds with the 

mlBA-ARS delineation". This is a misrepresentation of the 1mportance of this 

northern part of the ml BA to the anchovy fishery. 
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400. The OFFE Governance Forum in 2021 had already recognised the importance 

of this area to the small pelagic fishery in selecting the DFFE 2021 option. The 

"trade~off curve" presented in the Dassen Island graph (Figure 5 of AM5), 

shows a two,-fold increase in lost catchJoranchovy between the DFFE 2021 

and ml.BA-ARS option and a de9rease in ?9nguin utility score. This has to be 

seen in light of the high volume, low profit nature of the anchovy fishery, 

401. Having chosen the mlBA-ARS closure option instead of the DFFE 2021 option 

as the preferred closure option, despite it having a smaller benefit to penguins, 

Ms Weideman disregards the suggestion by the Expert Panel in their 

guidelines for developing a trade-off mechanism where they record that it is 

possible to design closures within the overall foraging area to minimise lost 

catch for any given choice of percentage of penguin foraging area to be 

protected and that software tools such as Marxan "may provide a way to select 

areas given constraints on either the desired amount of closure by Island or 

the cost to ;ndustry'. This suggests that some form of manipulation of the 

mlBA~ARS closure delineation should be conducted so that the final closure 

option is closer to the balance .polnt.(otherwise you would not be selecting a 

closure option aligned with the suggested trade-off considerations 

recommended by the Expert P~nel), and there is no utility in having a balance 

point. 

402. t also point out that the approach followed by Ms Weideman completely 

disregards the differential value of tost anchovy and sardine catch. Directed 

sardine is at !east five times more valuable compared to anchovy/ Red Eye, 

yet trade-off curves are all scaied to a maximum of one. An alternative and 
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simpler evaluation would have b.een to estlmate the total relative lost revenue 

(rather than lost catch) between closure options where lost catch for each 

species is multiplied by .its economic value and then. summed across the sector 

to derive a total cost for each closure option. These can then be evaluated in 

a relative sense across the closure options. So, for example, when one 

considers Figure 9 of Ms Weideman's proposal for Dyer Island (an area 

important for both anchovy and sardine fishing), the relative cost (in terms of 

lost catch) is similar between anchovy :1nd directed sardinef<)r the DFFE 2021 

option and the balance point, yet had the y•axis Instead been scaled to lost 

revenue, the shape of the curves would have been very different. 

403. As pointed out earlier, the applicants fail to quantify the additional benefits for 

penguins of their preferred closure delineation over the interim closure (DFFE 

2021} currently implemented. This can readily be quantified for Das$en and 

Robben Islands. 

404. For Dasseh Island, the interim closure area already covers 92% of the mlBA· 

ARS. A further 0.9% of the mlBA-ARS falls within the permanently closed 16 

mile beach MPA and hence effectively 93% of the mlBA is closed to fishing. !f 

one assumes that the benefits calculated for the 20 km closure around Dassen 

Island apply to the mlBA-ARS, then the difference in benefits between the 

mlBA-ARS and Interim closure ranges between 0.05 and 0.1 %. This should 

be seen in the context of the Expert Panel calculated rate of decline for □assen 

Island of 13°/o over the period 2005 to 2022. 
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405. If, however, one assumes that the benefits to penguins of the mlBA-ARS and 

interim closures around Dassen Island are scaled according to the area of 

each relative to the 20 km closure area (49% overlap between mtBA-ARS and 

20km closure, 60% overlap between interim closure and 20 km closure), then 

the interim closure actually provides between 0.08 and 0.17% more benefit 

than the mlBA-ARS. Whereas this scaling is likely questionable, it offers some 

support for preferring the interim closure, which covers a larger area {and has 

a higher penguin utility score and lower cost to industry}. 

406. As previously mentioned, 61 % of the proposed Robben Island mlBA-ARS is 

already effectively closed to fishing. This includes the interim closure plus an 

additional area of 80 km2 that falls within the port limits, wherein apart from 

one set, no small pelagic catches • have occurred since 2011. A similar 

quantification of the increased benefit provided by themlBA-ARS delineation 

vs the interim closure around Robben Island will show that by extending the 

calculations of benefit. obtained by the Expert Panel, the mlBA-ARS can be 

expected to benefit penguins by between 0.71 and 1.51 % if one assumes that 

the mlBA-ARS is equivalent to that of the 20 km closure imposed during the 

ICE. The interim closure is expected to achieve 61 °I<, of that benefit or O .43 to 

0.92%. The increased benefitof the rolBA-ARS deJineajjon is therefore only 

betwe~ 0.~8 @ad 0.59%, 

407. If, however, one assumes that the benefits to penguins of the mlBA-ARS and 

interim closures around Robben Island are scaled according to the area of 

each relative to the 20. km closure area ( 55% overlap between m IBA-ARS and 

20 km closure, 41 % overjap between interim closure and 20 km closure), then 
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the mlBA-ARS provtdes a benefit of between 0.4 to 0.8% and the Interim 

closure provides a benefit of between 0.3 and 0.6%. ,The, increased benefit 

attributable to the mlBA-ARS .• i~ therefore ·only between 0.1% and 0.2%. 

Again, this should be considered in the light of the estimated 10% decline rate 

for this colony. 

408. In her assessment of the "trade-off curve" for Robben Island depicted in Figure 

7, Ms Weideman again indicates a relatively small cost to Industry when 

selecting the mlBA-ARS Option rather than the DFFE 2021 option, She alleges 

that the additional cost to Industry between the DFFE 2021 closure and a 

delineation based on mlBA-ARS indicated an increase in costs that was 

relatively small when measured against the significant increase in African 

Penguin Benefits. And further, she alleges the balance point for sardine was, 

similarly, aligned with m1BA-ARS while it lay in th.e space between DFFE 2021 

and mlBA-ARS in the case· of Red Eye. Based on her metric for cost to 

Industry, Figure 7 suggests a threefold increase for anchovy and a sevenfold 

increase tor Red Eye. The~e are clearly not "relatively tow' increases. These 

increases should also be seen in the light of the very small additlonal increase 

in benefit to penguins calculated above (between 0.1% and 0.2%). 

409. However, once again, if the metric for cost to Industry had been scaled to lost 

revenue instead, it would have become apparent that these losses are far less 

than, for example, Dyer Island and would have allowed for more objective 

evaluation in the context ofthe entire fishery;· Such a metric where al!species 

are combined would have aiso helped to deal with the differences evident in 
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Figure 7 where the position of the balance point varies substantially between 

anchoVy, directed sardine and Red Eye. 

410. Based on Ms Weideman's implementation of a trade-off, the DFFE 2021 

closure area is indeed the preferred option for Dyer Island. This despite Mr 

Mclnnes's earlier allegations {paragraph 101 of the founding affidavit) that the 

interim closures were delineated using a "confusing mix of different delineation 

methods". Apparently in selecting this preferred closure option it now passes 

the test even though it is not "based on the Jatest scientific data and methods 

for determining African Penguins' p~ferred foraging ranges". 

411. The interim closure at Dyer includes an inshore area that is closed to all 

vessels and an offshore are·a, where only vessels with a length < 26 m may 

fish. Given that 35 % ofthe tcital catch in the vicinity of Oyer Island in recent 

years has been taken by vessels 2 26 m, one. can further assume that 35% of 

the larger offshore area, is also effectively closed to fishing. Ms Weideman 

ignores the additional benefits to· penguins of the further 35% reduction in 

potential competition for resources. Having considered that 100% of the 

inshore area and 35% of the offshore area is effectively closed to fishing, the 

interim closure of both the· inshore ahd offshore areas around Dyer Island 

already provides 48% of the· benefits·(in terms of the total area closed} of the 

DFFE2021 area· proposed by the Applic'ants. 

412. The applicants argue for the ·complete closure of the offshore zone as wen but 

have not assessed the cost to industry of their proposal, and incorrectly 

assume the increased cost to • be • negligible, Had the costs associated with 

/'-., ~15 



178 

complete closure of the off1:;hore zone been considered, the position of the 

DFFE2021 point on the trade~(1ff curve would have been far above its current 

location 

413. The interim closure around St Croix Island overlaps with 72.8% of the 

Applicant's proposed closure delineation {DFFE2021).. As before, one can 

therefore assume th~t the interim .closure prov.ides 72.8% of the benefit 

provided by the Applicant'~ proposed closure delineation. Furthermore, if 

one assumed th~ same benefit for the Applicant's proposed closure 

delineation as that calculated for the .20 km closure around Dassen and 

Robben Islands of 0.71 to 1.51 %, then the additional benefit is only 

between 0.2 and 0.4%. The rfite of decline in number of pairs of penguins 

breeding at St Croix in recer-1tyears(2013-2022); based on data presented 

to the Expert Panel, is ·18%~·The penguin-population will therefore continue 

declining at an alarming rate, which is only marginally lower for the 

Applicant's proposed closure area. 

414. The applicant's do not include the.interim closure option on the trade-off 

curve for St Croix· arid • hence the increased cost of imposing the 

DFFE2021 closure reiative to. the interim closure has not been considered 

at all. 

415. Again, inconsistencies jn th~. appJication _of t:he trade~off mechanism and 

subjectivity in the choice of .,q!osµ_re a.reas. is apparent in Ms Weideman's 
' •. . • - . . 

preferred optio11 for .clQs.ures, arour:,d _Bird Island; which is depicted in Figure 
' ' ; ' ~ . • 

13 of AM5, l n this graph,. there is ~n ,arbitrary, convex curve which conneots 
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the Industry point to the 20km closure option, giving absolutely no 

consideration to the three other points, namely, DFFE 2021, mlBA-ARS and 

CAF, in the fitting of the curve.·· This is unlikely to pass any scientific scrutiny 

and reflects the subjectivity of the results and conclusions presented by Ms 

Weideman. TI1e estimated smaller costs for the 20 km closure area relative 

to the other delineations (that ar~- sma Iler than the 20 km closure area) is al$0 

questionable. 

416. Despite the choice of cios'lire option for Bird Island not really having any 

consequence, I refer to this example to emphasise the subjectivity of Ms 

Weideman's approach and proposal, which will not withstand scientific 

scrutiny. 

417. In conclusion, whilst the .OFFE i~:not dl~missive of the efforts made by the 

applicants to statistically model their. interpretation of the trade-off mechanism 

through Ms Weideman's nffida·,iit, her opinion and conclusions are unreliable 

especially in relation to the arbitrary application of the metrics modelled on the 

various penguin colonies. 

418. Notably, some of the results of Ms Weideman's modelling suggests that the 

various balance points are often aligned with the DFFE 2021 delineation (Dyer 

Island and St Croix) and in respect of Bird Island, the balance point aligned 

with the 20km closure previously imposed by the Department. 
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419. For the reasons contained herein, Ms Weidman's application of the trade.off 

mechanism and application of the miBA-ARS method is unreliable and 

inconclusive. 

I. THE SUPPLEMENTARY FOUNDING AFFIDAVIT, DATED 27 JUN.I;, 2024 

420. I reply to the allegijtions in the .supplementary foundjng affidavit only to the 

extent that. it is necessary to do so. 

421. Ad paragraph 7 

421.1 Appropriate action has been taken to mitigate the decline of the 

African Penguin population. 

421.2 There is no scientific proof t~at the relief sought in the application will 

prevent the imminent extinction of the African Penguin as the species 

regrettably continues to decline. 

422. Ad paragraphs 8 to 8.3 

422.1 t not'3 the content ofparagraph8. 

422.2 Access to prey and foraging grounds are not the only causes of the 

decline of the African Penguin. This is acknowledged by the 

applicants who allege that the submission makes clear that access 

to prey and foraging grounds remains a driver of such decline. There 

are a number of factors that have contributed to the clecline, including 

a high pathogenic avian innuenza ("HPAI") strain, oil spills, climate 
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change, altered distribution of prey and reduced food availability due 

to fisheries as set out in the various scientific studies including the 

African Penguin Biqdiversity M?inagement Plans and the Report of 

the International Review Panel'. 

422.3 The Expert Panel has recognised that closure of purse-seine 

fisheries around penguin. colonies will provide only a part of the 

measures required to slow/reverse the population decline of African 

penguins. 

422.4 It is correct that there is a need to address all impacts on the ability 

of the African Penguin to access prey, but this cannot be done by a 

mechanical application of the trade0 off mechanism. The Expert Panel 

recommended that:· further ·analysis and science was required to 

design an acceptable framework in which to assess the efficacy of 

island closures and an approprlatetrade-off mechanism. 

423. Ad paragraph 9 

423.1 The ICE results· did not conflnn that island closures had a positive 

impact on the African Pel"!guin population. 

423.2 Although it was identified as an example of best practice, the Expert 

Panel itself· recognised the weakness of the design and 

implementation> · , . 

423.3 The Expert Panel found that overall the results of the ICE on. Dassen 

and Robben Islands indicate that fishing closures around the 
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breeding colonies are likely to have a positive impact on population 

growth rates. but that the impact may be small, in the range of 0. 71 

to 1.51%(Report: paragraph 7.1, bullet point4). 

424; Ad paragraphs 10 and 11 

I have addressed the establishment, role and objectives of the Expert Panel 

to which I refer the Court. 

425. Ad .paragraph 12 

425.1 While the Minister accepted the Panel's finding that island closures 

are an appropriate conservation measure, this is qualified by the fact 

that the efficacy .of the· isli;ind closures in relation to an appropriate 

trade-off mechanism still had to ·be established. 

425.2 While the Expert Panel proposed a method for a trade.:.off mechanism 

(it also addressed other methods}, this proposal was qualified. 

425.3 The Expert Panel did not propose any island closure delineations. 

425.4 I deny that the Minister accepted the premise but ignored the 

conclusion. I have addressed the basis for the Minister's decision. 

425.5 The Expert Pariel had a number of tasks and objectives fo'fulfil. One 

such objective was to consider: 

If closures or fifhing _ limitations are vievve.d to contribute 

positively to th_e support ofthe.African Penguin population, 
' ' ' • 

recommend a trade-off mechanism as a ba~is for setting 
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fishing limitations and mapping. This mechanism must 

consider ? potential positive retµm to penguins and the 

impact on fisheries. (As a basis for discussion the 

Governance Forum Approach·and the.GAF approach can 

be considered.) Consideration must also be given . to the 

current state· of observations, data and analyses (Penguin, 

EnVironmental and Fisheries Economic data). 

Recommendations on these can be included under future 

science considerations."· 

425.6 It is therefore denied that the Expert Panel was, only appointed to 

consider the issue of the trade .. off mechanism. 

426. Ad paragraph 13 

426.1 The Expert Panel did not recommend a specific trade-off mechanism. 

426.2 The criticism of the ,Ministe_rfor encouraging stakeholder engagement 

is misplaced. The Expert Panel itself highlighted the importance of 

stakeholder engageml:3nt and a comprised position between 

Conservation and_lndl,lstry: 

"The Panel strongly encouraged continued communication, 

and cqllaborati~n, _ with transparency of research data and 

analyses, as me~ns to build trust and strengthen th~se 

discussions.· Working collaboratively will further enhance 

the effectiveness and social acceptability of management 

measures and decisions aimed at mitigating the decline of 

the Afrlcan penguin.'' (Annexure "SFA4") 

,. 

426.3 Paragraph 7.7 of the Expert Panel's Report recommended: 



184 

"Continued communication, collaboration, and 

transparency of research data and analyses, are strongly 

encouraged to build trust and strengthen progress towards 

seek;ng acceptable so/uffons. Working collaboratively will 

further efJhance. the effectiveness and social acceptability 

of management measures and decisions aimed at 

mitigating the decline of the African penguin. 

Clear, fair and objective communication around this 

controversl~J issue is important_ to ensure the bast possible 

outcomes for penguins whilst respecting that conservation 

decisions may impact to varying extents on livelihoods and 

community we/J:--being." 

426.4 I have addressed the Minister's reasons. 

426.2 I deny that the 'Minister's decision is irrational and unlawful on the 

basis alleged. 

427. Ad paragraph 14 

I have dealt with the Minister's.decision and the reasons for the decision. 

The Min\ster did not ignore the recommendations made by the Expert Panel 

in relation to the trade-offmec~anism. 

428. Ad paragraphs 15 and 16' •• 

428.1 The Expert Par;iet qid not recommend a specific trade-off 

mechanism. 

r-- ef:o ..,,, 
·1J···.· /J;'B: <\ ;• ·' 
l:. •· 

/. 
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428.2 The Minister did not ignor~ the recommendations made by the 

Expert Panel in relation to a trade~off mechanism. 

428-.3 There is nothing irr·dtional abouf extending t~e island closures for 1 0 

years. As I hav~ previously stated, the decision can be revisited 
• . ~ • ·. . . ' 

should further fnvestigation and scientific study require variation of 

the decision. 

428.4 I have addressed the issue of seeking a compromised or consensus 

position. 

429. Ad paragraph 18 

429.1 The first sentence of this paragraph is not clear. 

429.2 The island closures. wer~ extended as a beneficial conservation 

measure to mitigate the decline in the African Penguin population. 

The island closures were extended until a long-term considered 

solution ls found or agreed to. 

429.3 I deny that the island closures were implemented without sufficient 

scientific input and that it was detennined through an unscientific 

process. Island closures were first conducted as part of ICE which 

included a feasibility study and an experimental phase. Island 

closures were then implemented around the 6 breeding colonies for 

the first time in September 2022 (which the applicants did not legally 

challenge). The Expert Pariel found that overall the results for ICE 

at Dassen ahd Robben Islands indicate that fishing closures around 
• . . . ·' ,, "' '\ ... : . 
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the breeding coic.nies are likely to have a positive impact oil 

population growth rates, but that the impacts may be smalL 

429.4 Island closures are. thus considefed to be a beneficial conservation 

measure. 

429.5 The ap.plication itself is 'predicated on more extensive island 

closur~s which th~ applicants have endeavoured to motivate 

scientifically, 

430. Ad para9raph 19 

430.1 The Minister did not disregard the recommendations of the Expert 

PaneL 

430.2 Although island closures have been. implemented for 10 years with 

a review after 6 years, this can be reviewed sooner if circumstances 

so require; 

430.3 The Minister is not constitutionally obliged to implement specific 

conservation measures. It is the Minister's prerogative to determine 

which measures are appropriate and reasonable. 

430.4 There is no conclusive scientific proof that island closures as a 

conservation measure wilt prevent the decline or extinction of the 

African Penguin. Notably, this finding was not made by the Expert 
• -: f." • 

Panel. 

431 . Ad paragraph 20 
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This is denied. 

432. Ad paragraph 21 

432.1 It is not for this Court to determine whether the interim closures are 

appropdate or to determine the degree of the effectiveness of the 

closures. If" this Court -were· to do so it would be violating the 

constitutional principle of separation of powers. 

432.2 The island closures are not permanent. They are in place for 10 

years with a review after 6 years. 

432.3 This allows for the further fnvestjgations and scientific studies as 

recommended by the Expert Panel. 

432.4 This Minister's approach ~ and the decision - was clearly sensible. 

433. Ad paragraph 22 

There is no basis to grant the relief soughtin the amended notice of motion. 

434. Ad paragraph 25 

434.1 The Minister consi_dered thefuH Expert Panel Report which she had 

regard to. This was sufficient for the Minister to make a considered 

decision, given that she had already considered the first draft of the 

Panel's Report after· it was released to the Department on 6 July 

2023. 
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434.2 The workflows do not indicate anything other than the route flow of 

documents. The workflow certainly does not reflect all the internal 

departmental discussions. 

435. Ad paragraphs 26 .. 29 

435.1 I refer to what i have said above about the workflows which the 

applicants identify as playing a prominent role in the decision­

making process of the Minister. The workflows do not demonstrate 

any irrationality in the Minister's decisron. 

435.2 The Minister considered Dr Naicoo's memo and the full Expert Panel 

Report and exercised her independent judgment when she made 

the decision on 23 July 2023. The work.flows played no role in her 

decision, 

435.3 The reasons for the decision appear from Or Naidoo's memo and 

the Expert Panel Report. 

436. Ad paragraphs 30.;... 36 

436.1 As the applicants ·correctly point out, the work.flow details describe 

the sequence of events following the production of the first draft of 

the Expert Panel's Report on 6 July 20.23. The workflow details do 

not reflect the full extent of the internal departmental discussions. 

Rigorous discussions took· place internally between the 

departmental scientists on th·e coritentof the draft Report. 
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436.2 The draft Report was edited by the Editor-in-Chief of the African 

Journal of Marine Science and was prepared for publication by the 

DFFE Publications unit .. A~ .edit~ and proof version of the Draft 

Report was sent !a. the Panel on 18 July 2023 for their final 

comments. before thei Repqrt was finalised for publication. 

436.3 Dr Naidoo's Memo_ (which. Included a copy of the full Draft Expert 

Panel Report) was considered and approved by the Director­

General on 21'July2023. I deny that the Memo was given little to no 

consideration by the DG. The Draft Report which was annexed to Dr 

Naidoo's Memo did not differ in substance to the final Report wh.ich 

was published. 

436.4 Minister Creecy mgde 11:er <lecisia'n on 23 July 2023 after she had 

fully considered the Report, the findings and recommendations. The 

Minister had been • involved in the debate and stakeholder 

engagements on the African Penguin for several years prior. She 

was fully familiar with the contentious issues and the scientific 

studies [albeit at a high_ leyel] by the tlme that she made her decision. 

436.5 It is correct that Minister Creecy had a discussion with Dr Naidoo on 

22 July 2023 about the content of the Report before she made her 

decision on 23 July"2023. This discussion was not minuted. 

436.6 While the Minister had two days to consider the Report before she 

made the decision there is no basis to suggest that she did not have 

the time to properly apply her mind to the Report because of what 

the applicants 'refer 'fo • as "ari extremely tight tumaround". This 

1J 
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allegation is speculative and based on the misconception that the 

Minister lacked the time and ability to attend to the Report within a 

tight timeframe. 

436.7 I also point out that the :Pr~ft Report W8$ distributed and discussed 

internally. 

436.8 The Expert Panel als<? discussed their progress and work to date 

with the Minister in a short briefing in July 2023. Dr Naidoo attended . . ' 

this _meeting. 

436.9 The Court is also reminded that the island closures which were 

implemented at the time were about to expire which necessitated an 

expeditious decisicm _so that the penguin colonies were not left 
• ' :' ~,,;;. ·.·" , ~ • : ·: ,. •.: . .• 

vulnerable. 

436.1 O In relation to thi;,l allegation in paragraph 33, it was notnecessary for 

the Depart_ment tiJ conduct a detailed analysis of the Report given 

the findings and recommendations that further investigation and 

scientific studies were required which would influence the design for 

a framework for a more long•term conservation solution. 

436.11 The allegation lri paragraph 35 is clearly premised oh a 

misconception of Dr Naidoo's. role and the purpose of his submission 

to the Minister.· Tt,e purpose 6fthe Memo was not to discuss the 

scientific findings br:the merits and demerits of the Expert Panel's 

recommendations. r der\y·tftat his memo contains «key errors and 

omissions" which in tum led to material errors by the Minister. 
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436.12 I have explained the basis and reasons for the Minister's decision in 

full. to which I refer the Court. Even if there were errors or omissions 

(whlch ts denied); they were not in any way material where they had 

influenced the Minister to· make an irrational decision. 

436 .13 As regards the trape-off mechanism, no flrni decision had been 

made in relation to . the appropriate trade-off mechanism as a 
. . ...•.. ·. .. . ' . 

method/tool to determine island closures. The findings of the Expert 
• I. ' ••"; : ~ , ' 

Panel made it cfear that furt~er work was required in relation to an 

appropriate trade-off mechanism. It was not possible, nor would it 

have been responsible for the Minister, to mechanically implement 

a trade-off mechanism in complete disregard of the 

recornmendations,rnad~ by the. Expert panel that further work was 
; . • .... ' ; ., . . 

required. 

436.14 The allegations in paragraph 36 once again demonstrates the 

applicants' misu.nderstanding of the Expert P~nel's findings and 

recommendatiqns. 

437. Ad paragraphs 37 - 49 

437.1 These paragraphs attempt to demonstrate why Dr Naidoo's memo 

was flawed in relation to the content of the Expert Panel's Report. 

437 .2 The applicants allege that the M~n,o failed to acknowledge certain 

objectives that the Expert Panel was required to deliver upon and 

allege that the memo does not cover the totality of core issues With 

which the Expert Panel was tasked. They highlight these alleged 
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shortcomings with reference to the Expert Panel's TOR and key 

findings. 

437.3 They allege that the memo entirely ignored the fact that the TOR 

required the Expert Panel to recommend a trade-off mechanism; 
. . 

delineation of no-take fishing areas around the breeding colonies 

and the appropriate basis for determlning benefits to the African 

Penguin and areas qf important foraging habitat. 

437.4 It is Important to place fhe objectives, findings and recommendations 

of the Expert Panel in its proper context. 

437.5 The Expert Panel found, based on the outcome of ICE, that fishing 

closures are likely to have a positive impact on African Penguin 
• ' • J • .' ~ - • • 

growth rate but that the benefits may be small and that future 

closures of forage fish fishing around penguin colonies would likely 

benefit penguin conservation but that it will need to be part of a larger 

package of conservatio·n measures as such closures alone would be 

unlikely to reverse the current decline in penguin population 

numbers. 

437.6 Thus, the Expert Panel found that island closures may have very 

small benefits· as a coriservation measure. This is the important 

premise. 

437.7 The Expert Panel found that there· is a trade-off to be applied 

amongst betwe·en rriaxiin"ising benefits to penguins, minimising the 

costs to the fishing''industry··and having a reliable basis to. quantify 
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the effects of the closures (including no closures) on -the penguin 

recovery rate. The Expert Panel expressly acknowledged that the 

trade-off among, ciosu.re options_. Is a po/icy decision related to 

Conservation, economic. and sC!cia! goals and objectives for South 

Afric,;1. 

437.8 Thus, t~~ Expert PaneLexpressly recognised that an appropriate 

trade-off (being the "how"), i's a policy decision by the State, 

437 .9 While the Expert Pane! did recommend a trade-off mechanism, it did 

so with certain caveats when it recommended the design of an 

appropriate framework which could be used to decide on island 

closures. The concerns of the Expert Panel are set out in 

paragraphs 7.2' and i:'3 of Section 7 of the Expert Panel's Report 

(Summary, Conclusion 'and Recommendations). The diamond 

bullet points in paragraph 7.3 makes it clear that the application of a 

trade--off cannot be ·mechanical; the trade-offs wi It differ among the 

breeding colony islands and among sectors wtth • fishery; that Job 

losses by sector and fishery costs must be quantified; care should 

be taken when applying the OBM and SAM statistical models to the 

impact on the Fishing Industry and they should be considered in a 
. • ' ' 

relative sense and that future work should consider broader social 

consequences of reduced catches. such as measures of community 

wellbeing. 

437.10 The Expert Panel did, not reco~mend delineations for the individual 

breeding colonies. 
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437.11 The Minister carefully considered these findings which resonated 

with her that an appropriate trade-off mechanism had to be very 

carefully considered and could not be applieq mechanically as the 

applicants seem to suggest. 

437.12 Give this context, It i~ not correct that the Minister accepted the 

"premise" (that island closures were an appropriate conservation 

measure) but then ignored the "conclusion" (the application of a 

trade-off mechanism). This proposition is premised on an incorrect 

understanding and interpretation of the Expert Panel's Report. 

437.13 Dr Naidoo's memo must also be understood in this context. I point 

out that his Memo did not disregard the trade-off mechanism. He 

referred to 'the'tra"ci~-off mad,anism 'in his memo. 

437:14 The Minister had regard to Dr Naidoo's memo and the full Expert 

Panel Report (which was attached to the memo) and exercised her 
I • 

fndependent judgment when she made her decision to·extend the 

island closures. · • 

437J 5 Whether the Naidoo memo allegedly contained material omissions 

(which is denied). is ultimately irrelevant and had no bearing on the 

rationallty of the Minister's decision . . ' 

437.16 For the reasons set out above, I deny that the decision was irrational 

and unlawful as alleged. 

438. Ad paragraphs 50 to 57 



195 

438.1 The applicants allege that there appears to have been no 

consideration as to whether or not the interim island closures were 

appropriate, which they say is irrational. They refer to certain 

paragraphs in Dr Naidoo's memo which they say addresses the 

approach to island closures. 

438.2 I deny that the Minister's decision was irrational for this reason. 

438.3 First, there are no material inconsistencies in 1he Naidoo Memo 

relative to the Expert Panel's recommendations. 

438A Second, the content of Dr Naidoo's Memo and the 

recommendations made must be understood in relation to the 

Minister's decision and the reasons for her decision. 

438.5 The Report itself deaft extensively with the appropriateness of island 

closures as a conservation measure. 

438,6 The decision to implernent the island closures for a period of 1 O 

years effectively extended the existing island closures which had 

been in place since September 2022 -which the applicants did not 

challenge. 

438. 7 The further implementation and/or extension of the island closures 

were necessary until a more scientifically defensible and equitable 

closure solution could be achieved. The extension of the island 

closures is supported by the Expert Panel's findings that island 

closures would likely benefit penguin Conservation. 
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438.8 The Minister did not disregard the Expert Panel's recommendations 

regarding the approach to delineation of fishing closures. I have 

explained the Minister!s decision in detail. 

438.9 Dr Fikizolo's email dated 18 August 2022 does not say that the 

interim closures were unsatisfactory for conservation purposes. 

438.10 I deny the allegations in paragraph 55, 

438.11 I deny that the decision was flawed for the reason that it sought 

reliance on consensus. I have addressed why !t was important for 

the Minister to seek consensus and compromise between 

Conservation and Industry. This is also consistent with the Expert 

Panel's recommendation$. 

438 .12 The imposition' of·· fishing permit conditions is subject to the 

provisions of the ·MLRA.' ·. • If will be argued on behalf of the 

Department that the Court does not have the power to impose 

fishing permit conditions as a conservation measure in disregard of 

the provisions of the fv1l.RA and in the c}_bsence of the Right Holders 

who have· been granted fiihihg ·permits. 

438 .13 l respeclf uily si.Jbmit·that the Court should adopt a cautious approach 

should it be of the· v1ew that·the •imposition of permit conditions is a 

realistic and equitablE{remetly: 

439. Ad paragraphs 58 to 65.6' 
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439.1 These paragraphs deai wtlh historical events which preMdate the 

Expert Panel Report 

439.2 The divergent Interests and views on penguin conservation between . . ' , 

Cons~rvation and Industry is well known. 
, I. ' . .. . . , .. 

439.3 There is nothing Irrational or flawed in the approach adopted by the 

Minister in seeking . compromise and/or consensus between 

Conservation and Industry. This approach is also consistent with 

the approach recommended by 1he Expert Panel. 

440. Ad paragraphs 66 to 70 

440.1 The reasons for the Minister's decision appear from Dr Naidoo's 

Memo and the Expert Panel Report as extrapolated herein. 

440.2 l have explained the Mihister's decision, how she arrived at the 

decision and the reasons for the decision. 

440.3 I deny that there was no substantive engagement by the Minister on 

the content of the Expert Panel's Report and their 

recommendations. 

440.4 I have dealt with the ExpettPanel's.TOR and their recommendations 

and have highlighted that the Expert Panel was not able to complete 

all their objectives. By way of example, the Expert Panel did not 

recommend island closure delineations for the respective penguin 

breeding colonies. The Expert Panel acknowledged and 

recommended further investigations and scientific studies. , 

r4b 
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440.5 I deny that the Minister did not propei:ly apply her mind to the Report. 

440.6 I deny that the Minister rubber.stamped Dr Naidoo's Memo and that 

she failed to apply her mind to the Expert Panel's.recommendations. 
' • • • I ,. 

441 . Ad paragraphs 11 ·- 90 (Confirmation of Grounds of Revi&w) 

441.1 I have dealt with the grounds of review in my answer to the main 

founding affidavit to which I refer the Court. 

441.2 l emphasise·that it is important to first understand the findings and 

recommendations of the Expert Panel in order to deal with the 

grounds ofreview. 

441 .3 The ground~ ofrevievy are.predicated on -an incorrect understanding 

and interpretation of the findings and the recommendations of the 

Expert Panel. Secondly, the grounds of review are also predicated 

on a misinterpretation of Dr Naidoo's Memo relative to the Expert 

Panel's R~port. 

441,4 The Expert Panel did not recommend the "necessity'' of 

implementing island closures. 

441.5 Both Conservation and lndusny supported the need for the 

establishment of the Expert Panel and participated in the Expert 

Panel stakeholder engagement process. I do not dispute that 

significant public funds were spent on the establishment of the 

Expert Panel. This was necessary given the scale and complexity 

of the issues. 
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441.6 The Minister did.not ignon~ the findings and key recommendations 

made by the Expert Panel .. She could not simply rubberstamp the 

recommendations of the Expert Panel. 

441 , 7 The Minister· had the power to rriake the decision and Was duly 

authorised to do so in te·rms of the MLRA. 

441.8 Her d_ecision is supported by the findings of the Expert Panel and is 

reasonable and· ration~I. . 

441.9 The decision manifestly advances the purpose for which it was made 

- the decision was implemented as a beneficial conservation 

measure to mitigate the decline of the African Penguin population 

until a more long-term conservation solution. is achieved. The 
'··-· . '. • . .-. 

Minister adopted• a precautionary approach by implementing the . . . : .~ 

interim island closures. 

441,10 The Minister's reasons appear from Dr Naidoo's Memo and the 

Expert_ Panel Report as extrapolated herein. 

441 .11 The Minister's decision was both substantively and procedurally 

rational. 

441.121 deny that the decision falls to be reviewed and setaside in temis 

of the identified grounds of PAJA. 

442. Ad paragraphs 91 ~ 103 
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442.1 J refer the Court to the condonation application which is dealt with 

upfront in the affidavit. I address the challenges which the 

Department" had encountered in meeting its obligations tn terms of 

the Rules, the timeframes set out in the Notice of Motion and the 

terms of the d_irec.1ives issued by the DJP. 

442.2 The Department had great difficulty in collating the record given the 

history of the matter, the extensive. stakeholder engagement and the 

voluminous documentation and scientific studies which underpin the 

dispute. Several departmental officials across the various 

disciplines had to assist the State Attorney in collating the record 

which was a time-consuming task. It was impossible to collate and 

deliver the reco,rd within 10 day_s provided for in the Notice of Motion. .. ,··." •' 

442.3 Although the iniUal record was filed out~icie of the time period 

provided for in the Notice of Motion, the supplementary record 

(which was far rriore'extensive than the first record) was delivered 

on 14 June 2024 in . accordance with the DJP's Directive dated 

10 June 2024. 

442.4 I deny that the record bolsters the grounds of review. 

443. For the reasons set out· herein, the first to third respondents ask for a 

dismissal of the appiication_. 
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I hereby certify that the deponent knows and: understands the contents of this 
affidavit and that it is to the best of the deponent's knowledge both true and correct. 
This affi~vit was signed and sworn to before me at . . S Ip { C .ko 1.,Jry . on th is 
the. $day of_ SEPTEMBER 2024, and that the Regulations contained in 
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August 
1977, and as further amended by R1428 of 11 July 1989, having been complied 
with. 

Full names; 

Address: 

Capacity: 
NTUTHUKO MBOM! 
Commissioner cf Oaths 
Practi:oirg Attorney ~SA 

2 Oz.kdaie Roao 
Cnr of Oakdale 8' .. Kil.dars Road 

CLAREMONT 
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Oear Mad~m/Sir 

RE: BIRDLIFE SOUTH AFRICA & OTHERS I MINISTER OF FORESTRY, t=!.SHERIES 

AND THE .ENVIRONMENT ~ OTHERS 

CASE NO.: 029857/2024 

1. The above matter as well as the case-management meeting on 6 J,me 2024 

refer. 

- - - .. :·. 



2. The matter is hereby set down as a special motion on 

22 to 24 OCTOBER 2024. You are directed to file and upload unto CaseLines 

and send via email (Ao~J~_ywoudt@iygj,9j51Q:,Of9~?;?.).to my office a notice of set 

down with a copy of th is letter attached to it within 7 (seven} davs after receipt 

hereof, failing which the allocated date(s) of hearing will lapse and.the date may 

be aflocated to other litigants Who applied fora special motion date. 

3. You are directed to seive and file by uploading unto Caselines as follows: 

3.1 First respondents supplementary Rule 53 record by no later than 

14 JUNE 2024. 

3.2 Applicant's supplementary founding affidavit by no later than 

28 JUNE 2024. 

3.3 First, second and third respondent's answering affidavit by no later than 

26 JULY 2024. 

3.4 Fourth and Fifth respondent's answering affidavit by no later than 

5 AUGUST 2024. 

3.5 Applicant's replying affidavit by no later than 23 AUGUST 2024. 

3.6 Applicant's heads of argument by no later than 6 SEPTEMBER 2024. 

3.1 Respondent's h~El<is of argument by no later than 

20 SEPTEMBER 2024, 

4. The parties should file and upload unto Caselines and send via email 

(AnNiE=tJWQudJ@J\Jdiciary~QI~bza) to my office a Jojnt Practice Note, 

Chronology of events and Joint list of authorities by no later ~n 

27 SEPTEMBER 2024 containing the following: 

• Names of the parties and the case number 



• Names and telephone numbers of all counsel in the Motion 

• Nature of the Motion 

• Issues to be determined in the application 

• Relief sought at the hearing by the party on whose behalf counsel is 

appearing 

• An estimate of the probable duration of the application 

• Number of pages in the application and whether or not all papers need 

to be read and if not, which portion need not be read 

5. Should it, for any reason(s), transpire that this matter will not proceed on the 

allocated date/s1 you are. di~ted to inform the office of the Deputy Judge 

President via email to t-nNJ~4.i.y9y£!!:rru!4~Hciary.or_g,za immediately. 

6. None availability of counsel representing ahy of the parties shall simply not be 

allowed as a reason for the matter not to proceed on the date of hearing 

arranged with my office. 

7. Should the above dlrecUve not be complied with, the matter may not be 

allocated to a Judge and the allocated date(s) will be utilized for other 

deserving cases. 

Regards 

ELECTRONICALLY GENERATED (NOT SIGNED) 

ALEDWABA 
DEPUTY JUDGE PRESIDENT 
NORTH GAUTENG HIGH COURT 
CASE NUMBER 029857/2024 
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From: 
Sent 
To: 
Cc: 

St.ibjed: 
At:tadunents: 

OUR REP. 1122./1024/'152 
CASE NO: 2024-029857 

Good day, 

The above matt~i' refers. 

Mabhena Nthabiseng <NMabhena@justice.gov.za> 
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Attached hereto, please find a copy of our letter dated the 181hJuly 2024 for your urgent attention. 

Kind Regards 
l'llt D Molepo 
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Please advise immediately if you or your employer do. not consent to e-mail messages of this kl_n<I. Opinions, 
conclusions and other information in this message that do not relate to the official business of the Department of 
Justice and Constitutional Development shall te understooci a$ neither given nor endorsed IJy It. AJI views 
expressed herein are the vlews of the author and do not reflect the views of the Department of Justice unless 
spedfically stated otherwise. 
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8nqulres: Ml. D Molepo My Ref: 1121/2024/Zh 
Emall: QlMgleoo@fustice.gov.za YolR' Ref': CASE NO: 2024·oa857 

PER E-MAIL: AnNiewoudt@iudiciaf¼Judtdary.org.za 

CC: tlina.£~bto.d"~M~w.or_g; marius.diemont~qni,.co,.za; 
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renee@nleberattpmeys~co.za ; carotlne@nie11abertttt0rni;ys.92.za ; 
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MR JUSTICE LEDWABA DJP 

THE HONOURABLE DEPUTY JUDGE PRESIOENT 

GAUTENG DMSION Of THE HIGH COURT 

PRETORIA-

Dear Justice Ledwaba 

RE: BIRDUFE SOUTH AFRiq &. ANQJlfER l TH&: MINIS'lJIJ OF 
_ FORJ;O:RY,-FISHERIES AND JJ:IE ENVJR<>NMENT 

.. . ..... 

:(gSE NO~ 20M..0211$Zl 

Acc:ess flo Justice for All 
:.•-- -------- -~- l 

Atwtv• quote my ref.erenc. number 



1. We refer to the above-mentioned matter wherein we act on behalf of the 

First to the Third Respondents. 

2. The purpose of thi:i letter Is to bring to your Lordship's attention the latest 

developments regarding.this matter. 

3. 'nle parties have met and agreed on a ~riat!on of tile timetable for the filing of 

papers but the hearing for the app~n remains in pface for the 22nd to the 
241n October 2024. The agreement is as follows: 

- The 1st to 3rd Respondents shall flle their answering affidavit by 5 

August 2024~ 

- The 4th and 5th Respondents shall their answerlng affidavits by 9 

August 2024; 

- The Apphcants shall file their ~ds of ,argument by 13 September 

2024; 

• The Respondents shall file their heads of argument by 20 

September 2024 (this date remains unchanged) and 

- The hearing is set down for 22 -- 24 October 2024 as agreed and 

previously directed by the Office of the Office of the DJP on 10 

June 2024. 

4. Trust the Lordship finds the above to be In o~. 

Access to JusHce for All 
. . 2 
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1. We refer to the above-mentioned matter set down for hearing as a special 

motion on 22 - 24 October 2024. 

2. At a case . management meeting before the Honourable ·Deputy Judge 

President on 6 June 2024,. the parties agreed to a timellne for flfllng the 

supplemental)' Rule 53 Record, the subs~uent affidc1vlts and heads of 

argument; and the matter was allocated for hearfng on i2 - 24 October 

2024. The Deputy Judge President Issued a directive 111 thts regard. 

3. However, despite their best efforts, the state respondents and their legc!I 

representatives have not been abre to finalise the answering affidavit 

wiltlin the agreed tirneline. We regret this delay and understand the 

inconvenience it may cause. The delay Is a result of various fact.ors 

including that: 

a. The founding papers and the annexures are voluminous and 

cont:aln a significant amount of intricate scientific data, formulae 

and calculations and which includes expert evidence. The founding 

papers alone comprise approximately 1 000 pages and the 

Supplementary Record more than 4 000 pages. The extensive 

hlstorlc:al allegations and scient,ific d~ta in the application require 

meticulous consideration and . processing to ensure that the 

answering affidavit is cornpretienSive arid all the necessary 

information for the Court's determination is presented. 

b. There Is a need to consult with several departmental officials aaoss. , 
• . ' 

disciplines in order to understand and answer the applicant's EP(pert 

evidence, Which is ongoing, :but requires more time. 

4. Our ciients appreciate the interests of the parties involved but also point 

out that the decision which is the subject of the revie'N application was 

taken on 4 August 2023 already and there have been changes in the 
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Department slnce then including the appointment of a new Minister for 

Environmental Affairs, Forestry and Fisheries, 

5, In light of the difficulties which are set oufherein, the Department and its 

l~I representatives wiU not be able to complete and file the answering 

affidavit by Monday 5 August 2024 as. subsequently agreed between the 

parties. The Minister and the . Department require more time to place itS 

position a!l• the State before the Court so tlltlt tlie issues are properly and 

fully ventilated. 

6. Our clients do not wish t.o comprise the allocated hearing dates and will 

do their best to ensure that the matter is still capable of being heard on 
these dates. However, given that the State requires more time to file their 

papers, we will be guided by the DJP as to the suitability of the hearing 

date. 

7. We respectfully request that another case management meeting be 

convened for the state respondents to explain thelr position and for a date 

to be set for filing their answering papers and fi.Jrther management of the 

matter. 

ACC8!III to Justice for AU 
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From: 
Sent: 
To: 
Cc: 

subject 

Attachments: 

Importance: 

OUR REF: 1122/2024/ZSZ 
CASE NO: 2024--029857 

t;ood afternoon, 

Mo!epo Dikeledi <DiMolepo@justice.gov.za> 
Friday, 02 August 2024 16:16 
'Anna~Marie A. Nieuwoudt' 
Nina Braude; Marius Diemont Charlotte Ducommun; Kate Handley; 
office@schabortpotgieter.co.za; Pieter-HendrikWhite; Renee Nienaber; caroline 
Deyzel; reinhardt@schabortpotgieter.co;za; Tanya Golden; Mfundo Salukazana 
FW: BIRDLIFE SOUTH AFRICA & ANOTHERJ THE MINISTER OF FORESTRY, 
FISHERIES AND THE ENVIRONMENT(CASE NO: 2024-029857) 
SKM_750i24080216000.pdf 

High 

Attached hereto, please find a copy of our letter dated the 02 August 2024 for the kind attention of Honouta ble 
Deputy Judge President. 

Kind Regards, 
MsD Molepo 

Disclaimer 

PrivHeged/Confidential information may be c;ontaioed in this message. If you are notthe addressee Indicated iri 
this message (or responsible for delivery of the message to such person) you may not copy or deliver this 
message to anyone. In such case, you should destroy this message and kindly notify the sender by reply E-Mall. 
Please advise immediately if you or your employer do not consent to e-mail messages of this kind. Opinions, 
cohclusicns and other Information in th is message that do not relate to the official business of the Department of 
Justice and Constitutional Devefo_pm!!nt shQII be understood as nei_ther given nor endorsed by it. All views 
expressed herein are the views of the author and do not reflect the views of the Department of Justice unless 
,;;pecifica!ly stated otherwise. 
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Dear Honourable Judge Ledwaba 

Our Ref: B~C/Penguins2 

Your Ref: Case No: 2024-029857 

RE: BIRDLIFE SOUTH AFRICA & OTHERS-/ MINISTER OF FORESTRY, FISHERIES AND 
THE ENVIRONMENT & OTHERS (Case Number: 2024-029857} I AMENDED TIMELINE 

otRECTOR$ 
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law Ctieic re9t,1ered wi1h 1he Legal Practlc& Council 



! DIVERSITY 
W CENTRE 

·-· 

1. We refer to the letter addressed by the offices of the State Attorney to your office dated 
2 August 2024 indicating the inability of the first to third respondents to deliver their 
answering affidavit by 5 August 2024. 

2. Today, we have written to the State Attorney expressing our surpnse and concern at their 
request for further extensions of lime. We have enclosed this correspondence marked "1'; 
and draw your particular attention to 1h$ history of delays caused by the first to third 
reispondents which is sat out in paragraph 3 as well as our position with respect to their 
request for an amended directive Which: is set out in paragraphs 5 to 7. 

3. We humbly request that you take these factors into consideration in .relation to the first to 
lhird respondents' request 

4. We note the e-mail received from your offices this morning requesting that the State 
Attorney's 2 August 2024 let1$r i$ hanckielivered, we will make arrangements 1hat lhis 
letter Is delivered .by ~n<::I to your Q.fflc;e$ tQmorrow morning_ 

Yours faithfully, 

BIODIVERSITY LAW CENTRE NPC 

Per Kate Handley and Nina Braude 



TO: 

i BIODIVERSITY 
.•. LAW CENTRE 

·"tr~,.,,i ..,, __ . . . . 
LAW FOR JrilAYU!RE 

The State Attorney 

11111 

5 August 2024 

DiMolepo@iustice.gov.za 

Attomeys for the First, Secol'ld and Thitd 
Respondents per Ms D Molepo 

COPY TO: Dawson Edward& & Asaocialff 

Attorneys for the Fourth and Fifth 
Respondents per Mr M Diemont 

COPY TO: Webber Wentzel 

FROM: 

Tota! 
pages: 

Attomeys for the amicus curiae per 
Ms O Geldenhuys I Mr J Venter 
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Dear Ms Molepo 

M~rt1,1~Pl~fil90t)..f,t9'~W~!l~~. 

goo1Qtte~Q..l'.l!.R-9~i.§ 

.. ~~.t11~~~!;tb.~.rwenl?.!tJ,com. 

J1t~,\i'.ffl'~r~~e~~l.~i:lm. 
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Our ref: 

Your ref: 

K,t~~~i~~Qru 

nina@bi2diyersitvlaw.org 

BLC/Penguins2 

1122aCl24/Z52 

RE: BIRDLIFE SOUTH AFRICA & OTHERS I MINISTER OF FQRE:$TRY, FI$HERIES A,l\1O 
THE ENVIRONMENT & OTHERS (Case Number: 2024--029857) I AMENDED TIMETABLE 

1. We refer to your letter ad<iressed to the Honourable Deputy Judge President dated 
2 Aug1Jst 2024 indicating your clients1 in~l>ility to deliver their allSW(!ring affidavit on 
5 August 2024. 

2. II is with enormous concern that we-have read.this correspondence which falls to provide 
a firm deadline for cl&livery, which invokes queationabla reasons for non-delivery and 
which perpetuates the pattern of delay by your clients'. tliat Is becoming a feature of this 
case. 

DIIU,CTOIIS 
Kalli Handley (Executive) 
Cormat:.Cumna~ 
Nicol• l.oHr 
kn Littl• 
Ali~x.-.nder Plt\'r$on 

blo <llv&rsltylaw. o rg 
1M A$COI Road, Kenilworth 7708 

www. biodiversllylaw .o,g 

Biodrver$ity Law Contre NPC 
R •9 No. 2.0 2111!:l 1 ~41/C,g 

NPO No, 264 246 NPO 
PSO No. ~300728~2 

tll•~/.C rooic regis1,;,..,. With !he L,igel Pl;\t~C'II C()unci( 
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3. Before responding to the contents of your letter, we outline the history of this matter and 
your clients' persistent delays: 

3.1. The founding affidavit and notice .of motion (the aPPIICatlon) were served on your 
clients on 20 March 2024. Yoor clients have thus been In posse~sion of the 
application for more than fovr months. 

3.2. The notice of motion required the record to be dispatched within 10days of this date, 
namely by 8 April 2024. The notice of motion also made it ciear that the application 
had been brought on an expedited basis. 

3.3. Despite this, y.;ur client only delivered the record on 26 April 2024 (the purported 
record) .. \Mlat i& more, it did so with significant omissions, without any reasons for 
the impugned decision and only after our client had been requireti to deliver a 
rule 30A notice. More<>Ver, the purported recorg was delivered thr~e weel<s aj'ter 
the inllial deadline of 8 April 2024, 1 C days after an extended deadline agreed to by 
our clients and after the <!atG of 22 April 2024 initially mooted in your request for an 
indulgence. In other words, despite our clien1s' application liavin9 l)een brought on 
an expedited basis, your clients took longer to file the purported record than If the 
application had bean brought Ullder ordinary ti_me periods. 

3.4. Our clients were required to serve a further notice.iiUerms of rule 30A in view of 
your clients' failure to deliver a complete re-0ord. 

3 .. 5-. On 28 May 2024, the matter had oeen referred to case management, with the first 
case managemerit meeting scheduled for 6 June 2024. Accordingly, in our 
corre~ondertce dated 3 June 2024, we nrite<i. inter.alia, that your client had failed 
to supplement the record within the period required In 01.1r c!iel'l~' further rule 30A 
notice and indica1e<l that this default would be addressed during the first case 
management meeting, 

3.6. Ounng the meeting of 6 June 2024, your clients' legal· representative indicated that 
there was no in-principle objection to supplementing the record. Moreover, and 
critically. your clients· legal representative agreed to a timetable, confirmed by way 
of a Directive of th& Deputy Judge President, requiring supplementation of the 
record by no later than 14 June 2024, the filing of the applicants' supplementary 
affidavit by no later than 28 June 2024, and your clients' answering affidavit to be 
filed by no later than 28 July 2024. It was also lndlcate<l at the meeting that your 
clients had by that point retained the <:eunsel presently on brief for ttiem in this 
matter. 

3.7. .On 14 June. 2024, your clients eventuaRy deHvered the supplementary record 
including 203 printed items and five recordings. 
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3.8. On 28 June 2024, our client& duly supplemented their affidavit as required by trie 
Directive and the Rules of Court. 

3.9. Nolwithstanding your clients having agreed lo the time!ine; subsequently direcie<j 
by the. Deputy Judge President, on 15 July 2024, your clients' senior counsel 
engaged with the advocate teams representing our clJents as well as the fourth and 
fifth respondents to, infer afia, seek an exten~ion of the d~tf:'l fr)r thE! filing of the st;a.te 
parties' answering papers citing the scope.of the application and volume of the 
record. 

3.10. At the ret1uast of 1he state parties' legal team. a meeting of aJJ the partles was held 
on 17 Joly 2024. At thclt meeting, seniqr cqunsel for the f;!ate indlcated that the 
sta1e would not be ln a position It:> file its answering affidavit within the timeiine 
provided for in the Directive. She accordingly requested an exten&ionwlthin which 
to file. In response, the !inn stance taken by the applicants was that it would not 
oppo&e the extension requested. provided that this did not disrupt the date. for the 
hearing of the matter. On this basis, .. the parties agree.:t to a revi~aj timlltab~ to 
accommodate your clients. Your legal team undertook that your clients' answering 
affl<:lavit would be filed by no later than 5 August 2024. You confirmed this to the 
Deputy Judge President by way of correspondence dated 18 July 20Z4. 

3.11. On 19 July 2024, we noted that in yQ\lr corr:eJpondence, you had f.ailed to el<press 
the basis on which your clients sought an amf.!nded tirnet.lble and, also failed to 
correct certain omissions to the timetable you had provided. You, further, failed to 
seek the approval of 1he Deputy Judge President for the re11tsioi1$ conditionally 
agreed between the parties. We reminded you of this once again, via e-mail, on 29 
July 2024. Despite this., no correspondence addressing these issues has been 
forthcoming. 

4. It is against this background that, after the close of business on 2 August 2024, .you have 
once again sought an indulgence regarding your clients' non-compliance with the 
requirements of the Rules, our cl/ents' notlee of motion, a Directive of the Deputy Judge 
Presidant and subsequently an agi:eemient between the parties. 

5. The reasons provided for ~eking 6- int.tulgence, namely, the volume of the application 
and the supplementary affidavit are questionable: 

6.1. Your clients have been in possession of the application since 20 March 2024. It 
therefore does not avaU your clients to rely on the volume or complexity of the malter 
as a reason for their delay. Both your clients and their legal representt1tiVe$ have 
had months to co~ to grips with the application. 

5.2. The contents of the purported !11cord and supplementary record have been provided 
by your clientl> and are thus presumed to be within their (and your} knowledge by 
the time they were produced. If the applicants were able to digest these records in 
the limited time they had to complle their supplementary .affidavit, there can be no 
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reason why your clients should require ionger to do the same -especially wllen they 
ought already to be familiar with the documents and issues in question. 

5.3. Moreover, as we indicated in our letter of21 June 2024, the main contents of the 
supplementary record were likely entirely irrelevant. 

5.4. The. need for your clients to consult with several departmerit11, which wee do not 
concede. aJ$o otters no explanation for your clients' ongciing ~lay$. The need for 
any such consultation ou9ht to have been apparent frorn the very moment our 
clients' application was launched and was catered for in the timefine to which your 
clients agreed at the case management meeting. 

5.5. Your clients have been in possession of the supplementary record sine& 26 June 
2024. 

5.6. We note further that we were contacted during the week commencing 29 July 2024 
by representatives of your clients and !lag~! team :requesting. clear copies of certain 
of the maps and diagrams inclu®d ln the fc)Unding affidavit. It is concerning that 
clear copies of these documents were only being sought at this stage, montns after 
the application was $erve<l. It is cflfficult to resist the conclusion that the metier is 
only now being given proper attention. 

6. Moreover, you have not properly sought amendment of the time,,periocls (despite our 
having indicated that you should do so). 

7. Your clients' continued delays have frustrated the expeditious hearing of this matter and 
continue to cause prejudice to our clients, African penguins and all stakeholders who have 
an interest in having the matter in dispute re$o!ved as quickly as possible. We remind you 
that the courts have repeatedly emphasised the higher standafd to which your clients, as 
stale parties, should conduct themselves as litigants. Tht1ir hist<>rical and ongoing conduct 
in these proceedings falls woefully short of this standard. We have sought to accommodate 
your clients and your legal team as far as possible, however, the court's readil'lg lime 
cannot be prejudiced - nor can the time-period$ available for our clitnts' r-ply and the: 
preparatiQn of wntten and oral argument. 

s. We wlD place this correspondence before the Deputy Judge President as a direct response 
to your request for an amended directive. 

Yours sincerely, 

BIODIVERSITY LAW CENTRE NPC 

PerNii"ia Braude 
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41/ww~/iJfi,tlfr~ 
MARITIME COMMERCiAl& ENVIRONMENTAL ATTORNEYS 

TO: The Honourable Deputy Judge President, A Ledwaba 
High Court ofSouth Africa, Gauteng Division 
ATT: Ms Avela Mbelanl 
AMbel;3ni@jucliciary.org.za 
Ms Anna-Marie.Nieuwoudt 
AnNieuwoudt@judiciary.org.za 

COPY TO: The State Attorney 
Attorneys for the First, Second and Third 
Respondents per Ms D Molepo 
P iM o tepo@justrce.gov.za 

COPY TO: BIODIVERSITY LAW CENTRE NPC 
Kat~ Hanell~y and Nina Braude 
Handley and Nini:i Braude 
l<ate@biodivecis:tYia~g.za 
nlna@bioglyersitylaw.org.za 

COPY TO: Webber Wentzel 
Attorneys for.the amicus curiae 
Ms O Geldenhuys I Mr J Venter 
Odene.Geldenhuys@webberwentzel.com 
Jos.Venter@webberwentzet.com 
Nkosinathi.Thema@webberwenqel.com 
Dinendri.Pillay@webberwentzel.com 

DearHonourable Judge Ledwaba 

DFFE5 

Blrdlife South Africa and Others J The Minh1wr of Forestry, FisheriQs and the 

Environment and Others (Case Number 2024~02029857) 

1. We refer to the letter from the State Attorney dated 2 August 2024 addressed to 

the Hon.ourable Deputy Judge:-Presid1;mt requesting an urgent case management 

meeting to consider a request for an extension for the State (the first, second and 

third respondents) to file its answering affidavit. 
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DAWSON· EDWARDS & ASSOCIATES 
" t/w'li,,p, tt;,;k ~~ ,: : ' 

MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS 

2. I i1 terms of the directive following the case management meeting held on 17 July 

2024, the State was required to file its answering affidavit by 5August 2024 and 

the fourth and fifth respondent were required to file its answering ~ffidavit by a 
AvS:Yst 2024. The State has failed to_ file its answering affidavit 

3. The timetable set originally, which was then later revised to accommodate the 

State, (by agreement between the parties), always provided that the fourth and 

fifth responds nt would file its answering affidavit sfter the State. 

4. As a result of the fact that the State has not met the agreed deadline of 5 August 

2024 for filing its answering affidavit, we also request the convening of a case 

management meeting to tJnd~rstar:,d, inter alia (a) when the State will be required 

to file its a nswerl ng affidavit and (b) the date whe reatter the answering affidavit is 

required to be filed on behalf of the foort:h and fifth respondent. 

Marius Diemont 

Senior Consultant 

Dawson Edwards and Associates 
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Dawson Edward& & Associates 
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Respondents per Mr M Diemont 

The State Attorney 

DFFE6 

a August 2024 

Marius.Dlemont@;dawsons_co_za 

5<.b,!;!t/.9M@1Aaww11§,co.za 

DiMolepo@justice.gov.za COPY 
TO: 

Attorneys for the First, Second and Third 
Respondents per Ms D Molepo 

COPY 
TO: 

FROM: 

Webber Wentzel 

Attorneys for the amicus curiae per 
Ms O Geldenhuys / Mr J Venter 

BIODIVERSITY LAW CENTRE 

.. .. . . . . 
g~~~~!de.nhuts@w~p~o~~ 

~.ru;,Vent~.@y.-~tik~~~L&Qfll . 
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Attorneys for the Fil"$l and Second Applicants 

kate@biodiversitylaw.org 

.o,ina@biodiversilylaw.org 

Total 
pages: 

Dear Marius 

2 bur Ref: BLC/Penguins2 

Case No: 2024-029857 

RE: BIRDLIFE SOUTH AFRICA & OTHl:RS I MINISTER OF FORESTRY, FISHERIES AND 
THE ENVIRONMENT & OTH_ERS (Caa~ Number: 2024,;,0298~7) I AMl:NOeD TIMl;l,.INE 

1. We refer to the letter addressed by yourselves to the office of the Honourable Deputy 
Judge President and dated 7 August 2024 and which indicates. in conclusion fhal • As a 
result of the fact that the State has not met th& egreecJ t/etJ;:Jline or 5 August 2024 for filing 
its answering affidavit, we also request the convening of a case management meeting· to 
understand, inter alie (a) when lh9 State will bs req11ired to file ;ts answering affidavit and 
(b) the date whereafter the answering affidavit is required to be fifed on behalf of the fowth 
and fifth respondenr. 

DIRECTORS 
Kate Handl•~ (Execulivs) 
Cormac Cull!na n 
Nlcolo·L<>•t11 
Ian Llitl• 
Alaxander P~i.r6on 

biol!lversltyillw.0'11 
18A Ascot Road, Kenil'llllrth 7708 

www .biodl,:er.,llyiaw _;,,g 

Blo dlverslty L3W Centro N PC 
Reg No. 20211631341/0e 
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PBO NQ; 930072692 
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2. We note that during the case management meeting held on 6 June 2024;. your cliellts 
requested that they be permitted to file their .answering affidavit after th$ State Parties to 
avoid duplication of arguments. This request was indulged within the context of the 
timeline permitted by the hearin9 date of 22 October 2024 and confirmed in the Directive 
isf.ued by the DePl,lty Judge President on 10 June 2024. 

3. During the meeting called by the .. State Parti~s• fegal repres1:tntativ~ on t7 June 2024, 
your clients again sougtlt to maintain a staggered tiinelirie for the filing oftl'le respondents' 
answering affidavits. While we agreed to such indu)gence on behalf of our clients, we did 
so only insofar as it did not interfere with 'lhe n~ring dat~; the need to resolve the matter 
expeditiously; and the court's ab0lty to properly consider the parties' papers before the 
hearing date. 

4. Such indulgence at no time contemplated that the filing. of your clients' affidavit would be 
contingent on the filing of affidavits. by the first to third respondents. This is especiaHy so 
in• circumstances where our clienbi' application was brought on an expedited basis and 
where any such contemplation would have the effect of causing a stalemate in the 
progress of the matter, as it threatens to in the present instance. This would impermissibly 
defeat our clients' ability to have the dispute resolved fairiy and expeditiously, as 
contemplated by the Rules and as facilitated by the mechanism of case-management. and 
woulcl, moreover, be clearly contrary to the int~~t$ of jll~ice. 

5. Any conceivable benefit arising from the staggered filing of your clients' answelingaff.:!avit 
cannot trump the overriding imperative of ensuring the matter is ripe for hearing by the 
allocated hearing date, which mlJst inform the timeline ~$ a whole. The firat to third 
respondents' faUure to file their answering affidavit In time, and th~ position now adopted 
by your crients, lisk compromising this imperative. In the circumstanc;es, we will be 
forwarding this correspondence to ~he Deputy Judge President, calling for his urgent 
Intervention and tM necessary directives. 

s; In the interim, our clients maintain that your clients ate required to deliver their affidavit 
tomorrow, .9 August 2024, in accordance with the agreed timellne. 

Yours sincerely; 

BIODIVERSITY LAW CENTRE NPC 

Per Kate Handley and Nina Braude 
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8 August2024 

TO: The Honourable Deputy JlJdge Presldent, A Ledwaba 

High Court of South Africa, Gauten~ Division 

ATT: Ms Ave1a Mbelani / Ms Anria-Maiie Nleuwoudt AMbelani@iudicigry.org.:za 

AnNieywoudtt~ iydici~·sr~. 

The State Attorney COPY 
fO: Attorneys for the First, Second and Third 

Respondent$ perMs 0 Molepo 

COPY 
TO: 

COPY 
TO: 

FROM: 

Dawson Edwards & Associates 

Attorneys for the Fourth and Fifth 
Respondents perMr M Diemont 

Webber Wentzel 

Attorneys for ttie amlcus curiae per 
Ms 0 Geldenhuys I Mr J Venter 

BIODIVERSITY LAW CENTRE 
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Dear Honourable Judge Ledwaba 

Our Ref: BLC/Penguins2 

Your Ref: Case No: 2024-029857 

RE: BIRDLIFE SOUTH AFRICA & OTHERS I MINISTER OF FORESTRY, FISHERIES AND 
THE ENVIRONMENT & OTHERS (Case Number; 2024-029857) I AMENDED TIMELINE 

DIRECTORS 
Kale Handley !E~e~~Uve) 
Conriac Ciillin~n 
Nfool, Loser 
Ian Littk 
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1. We refer to the letters addressed to your office dated 2 August 2024 by the State Attorney 
Cin behalf of the first to third respondent$ and oti 7 August 2024 by Dawson. Edwards & 
Associates on behalf of the fourth and fifth respondents. 

2. We note with concern that following the indication from the State Attorney that the first to 
third respondents needed more time to file their answering affidavit, the fourth and frfth 
respondents have now indicated that tlleir cwn filing is contingent on.tl\e prior f~ing of the 
first to third respondents' answering affidavil 

3. We ciarlfied our position regarding the first to 1h ird resPQndents' request for additional lime 
in our correspondence addressed to the State Attorney and forwarded to yo1,Jr office on 5 
August 2024. We now enclose ourletter~cklressed to~e attorrieY$ forth~ fourth and fifth 
respondents, as $ent earlier today, concerning the position adopted by their clients 
(marked ''1"). 

4. We greatly regret the inconvenience caused to your Lordsllip's office by these 
developments, given the clear timeline that had been established to ensure the expeditious 
hearing of this matter. 

5. However, as a result of the position taken initially by the first to third respondents, and naw 
by the fourth to fifth respondents, it appears necessary for a further case management 
meeUng to be convened urgently. 

6. Accordingly, we request that you convene such meeting as soon as reasonably possible 
to ensure the matter is able to proceed to conclusion. 

7. We are indebted to your lordship for your consideration of this request 

Yours faithfully, 

BIODIVERSITY LAW CENTRE NPC 

Per Kate Handley and Nina Braude 

2 



To: 

BIODIVERSITY 
.LAW CENTRE 

LAW ro~ NA.TURE 

Dawson Edward& & Associate& 

Attorneys for the Fourth and Firth 
Respondents per Mr M Diemont 

The State Attorney 

"1 .. 

8 August 2024 
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Dear Marius 

2 Our Ref: BLC/Penguins2 

Case No: 2024-029857 

Fte: BIRD LIFE SOUTH AFRICA & OTHERS I MINISTER OF FORESTRY, FISHERIES AND 
THE ENVIR,ONMl=NT & OTHERS (Case Numb~r: 2024-029857} J AMENDED TIMELINE 

1. We refer to the letter addressed by yourselves to the office of the Honourable Deputy 
Judge President and dated 7 August 2024 and which Indicates, in conclusion that ~As a 
resun of the fact that the State hss not met the. agreed deadline of 5 Augvst 2024 for filing 
its answering affidavit, we also request the conl/6nin9. of a case management mSBting to 
understand, inter e/ia (a) when tha 'State will be required to file its answering affidavit and 
(b) the date whereafter the answering affidavit is required to be filed on behaff of the fourth 
and fifth respondent". 

DIRECTORS 
Kat& Haildley (Execu\i,.,) 
Cermac Ci,mnan 
Nie o le Lose, 
Ian !,.lltle 
Ah"""d&r Paterson 
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2. We note that during the case management meeting held on 6 June 2024, your clients 
requested that they be permitted to file their answering affidavit after the StatE1 Parties to 
avoid duplication of arguments. This request was indulged within .lhe context of the 
timeUne permitted by the hearing date of 22 October 2024 and confirmed in the Oirec1ive 
issued.by the Deputy Judge President on 10 June 2024. 

3. During the meeting carted by the State Parties' legal representatives.on.17 June 2024, 
your c!iimts ag-in sought lo maintt:tin ~ staiagered timeline for the filing of the respondent!:!' 
answering affidavits. \J\Jhile we agreed to such indulgence on behalf of our clients, we dfd 
so only Insofar as It dl.d not Interfere with the-hearing dates; the need to resolve the matter 
expeditiously; and the court's abmty to properiy consider the partiee' papers before the 
hearing date 

4. Such indulgence at rio time contemplated that the filing of your clients' affidavit would be 
contingent on the fillng cf.affidavits by the first to third' respondents. This is es!JeciaHy so 
in circumstances where our clients' application was broUght on an expedited basis and 
where any such contemplation would have the effect of causing a stalemate in the 
pn:igress of the matter, as it threatens to in the present instance. This would impermissibly 
defeat our clients' ability to have the dispute resolved fairly and expeditiously, as 
contemplated by the Rules and as facilitated by ihe mechanism of case--manageineni, and 
would, moreover, be clearly contrary to the interests of justice. 

5. Any conceivable benef It arising from tht1 staggered filing of your clients' answering affidavit 
cannot trump the overriding imperative of ensuring the matter is rlpe for healing by the 
allocated hearin9 date, which must inform the timeline as a whole. The first to third 
respondents' failure to fi!e their answering affidavit in time, and the position now adopted 
by your clients, risk compromising· this· imperative. 111 tt1e circumstances, We will be 
forwarding this correspondence 10 the Deputy Judge President. call!ng fer his .urgent 
intervention and the n8Cessary directives. • • • 

6. In the interim, our clients m.aint.ain that-your clients are required to deliver their affidavit 
tomorrow, 9 August 2024, in ac:c:or~ with the c1greed iimel ine. 

Yours sincerely, 

BIODIVERSITY LAW CENTRE NPC 

Per Kat& Handley and Nina Brau de 

2 
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Pretoria 
Email: An~ieuwoudt@iudiciarv.org.za, 
By hand AND emall • 

COPY TO: 

BIODIVERSITY LAW CENTRE 
Attorneys fu.r the applicants 
By .email: kate@blodjversnvlaw.org; 

nina@blo(jJversiMaw,cq.~ 

ST ATE ATTORNl;Y, PRETORIA 
Attorneys for the first to third. respondents 
By email: DiMolepo@iustice;gov.za; 

GSekatiftjustice,oov.za 

DAWSON EDWARDS & ASSOCIATES 
Attorneys for the fourth and fifth respondents 
By email: roaaus.dlemont@damoos,oo,za; 

charlotte@dawsons.co.za •••••• 

Your reference 
Case no: 2024 - 029857 

Our ngferenCl!l 
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Dear Oeputy Judge President Ledwaba, 

DFFE8 

l_Sth Floor, Convention Tower 
tiel!rt!flgracht, M>reshore 
Cape Town, 6001 

l'O 611x 3667, cape Town 
800 0, Sou th Africa 

Docex 34 cape Town 

T +27 21431 7000 
F +.27 21 431 8000 

www.webb~iwe~tnl.com 

Date 
5 August 2024 

BIRDLIFE SOUTH AFRICA & ANOTHER If THE MINISTER Of FORESTRY FISHERIES ANO 
EBVIRONMENT (CASE NO. 2024 -029857) 

1. We act on behalf of Animal Law Reform South Africa NPC ("our client"). 

2. We refer to the above matter which is under case management before your Lordship. The 
matter has been set down forhearlng as. a special motion from 22 to 24 October 2024. 
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3. On 30 July 2024, we duly $e,ved .~ tn~"parties to the proceedings our client's appli~ion 
in terms of Rule 16A for leave to be admitted as amicus curiae in this matter. Prior consent 
was obtained from t~e applicants and the first respondent in the main application. The 
second-to fifth respond~mts:did l'!otrespondto our request for consent. 

4. It was clgreed with the consenting parties that our client's heads of argument would be filed 
before 6 September 2024to. ~void-any _disturbance to the hearing date. 

5. We understand that· on 2 August 2024, the lagal representatives of the first to third 
respondents requested that a further case. management meeting be convened for the 
setting of revised tln_,elines for the fll!ng_ of answering papers in the main application. 

6. We humbly request your LOrdshi~ ·tQ_--pen:nit our counsel to attend the proposed case 
management in order to ·obtain directives in respect of the future conduct of our client's 
amicus application. Thls letter has· been sent to the legal representatives of the parties to 
the proceedings. 

7. Our client's amicus application has been up!oaded to Court Online and is currently pending 
approval by the Registrar. 

8. We trust that the above fs in order. Wa await your further directive with regard to our cllents' 
amicus application. 

Yours faithtully 

~}Vv1A-) 
WEBBER WENTZEL 
Odette Geldenhuys 
Partner 
Direct let +27 21 431 7290 
Email: od&tte;gelde~huys@webberwentzel com 
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Dear Ms Molepo 
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.J,9~\{~~r@W~.Q!'Jl~entzel.t:;om. 

Nit®ln!:!.!.~~J}P.~rwentzel com 

.Oinemkil!l~~~b~_r:Wffl~l&2m 
• ~ljJJ;IJl,~i01~~~~rt\!,~1lt;et\';QJll 

Our ref: 

Your r~f; 

kate@biodiversitylaw.org 

niffi!i@bi9djver~il¥1av,r;or~ 

BLC/Penguins2 

112,2/2024/252 

RE: BIRDUFE SOUTH AFRICA & OTHERS I MINISTER OF FORESTRY, FISHERIES ANO 
THE ENVIRONMENT & OTHERS (Case Number: 2024-029857) I AMENDED TIMETABLE 

1. We refer to the Directive of the Honourable Deputy Judge President date<! 1 0 June 2024 
(the Directive) and subsequ~nt engagement$ between the parties regarding the filing of 
your clients' answering affidavit, including your letter addressed to the Honourable Deputy 
Judge President dated 2 August 2024 and our further correspondence dated 5 August 
2024. 

2. As recorded in our correspondence: 

DIRECTORS 
Kate Handloy (Executiv,.) 
Cormac Culllnan 
Ah1-.and1;11 r IP,11l~rscH\ 

l•n Little 
Nicoll Loa.er 
HQtlhlanhla M11e"9i 
Gregory Martindale 
IUvash~ M.lhata) 

·btodlver~ltyliiw,org• 
1M Ascol Raad, l<enllwc,th 7708 

w,,w, biO<il~r,r ,ilyJ,;,,i, ,,.,rg 

lllodlvei'i'lty Lew Ce,,tre NPC 
Res Ho. 2021!63T3411D8 

Nl>O No. ~ 246 NPO 
• l'SO No. 9.3.0072882 

Law Clinl~ ,e,.istered whh !he L•.oat Pnml~ Council 



2.1. The Directive required that your clients deliver their answering affidavit by no later 
than 26 July 2024. ThiS. date was detemiir,ed with the agreement of your legal team. 
However, yo1.1r clients failed to deliver their answering affidavit by this deadline. 

2.2. Rather, and in anticipation of this deadnne. your clients' senior counsel engaged 
with 1he. parties' legal teams to seek a filing extension on 15 July 2024. N. the all­
parties meeting, su~sequently convened on 17 July 2024, your legal team undertook 
that yout clients' answering affidavit would b& provided by no later thah 5 August 
2024. This was confirmed by yourself in your correspondence to the Deputy Judge 
President dated 18 Juty 2024. 

2.3. Notwithstanding such 1,mderta.klng, your clients again expressed their intention not 
to meet the deadline for filing of their answering affidavit when addressing its 
correspondence dated 2 August W24 to the Oeputy Judge President. we note that 
sucll cotresponder,ce provided no indication af a deadline for delivery. 

3. On each of these occasions, your clients. have ind~ted that the voh.1me of the papers ha~ 
warranted delay. We.refer to our response to this complaint in our letter of 4 Aug1J$t 2024 
to avoid repetition het4'. 

4. However, from engagements bstween representatives of.ycrur clients and both ourselves 
and our clients, we now understand. !hilt an affidavit has been .prepared: 

4.1. As noted ln our fetter dated 5 August2.024, during the course of the week of29 July 
2024, engagements between ourselves and.your clients' legal team suggested that 
your clients' answering affidavit was in prograss - if not already drafted. 

4.2. Further, we are instructed thai during engagements between our re~ective clients 
during the week of 5 August 2024 (which was unrelated to the present litigation), 
some indication was provided that your clients' affidavit had in fad been prepared. 

5. In the circumstances, we request that you urgently indicate when your clients answering 
affidavit will be filed. • 

6. Please note that we intend to furnish the OJP with a copy of all corr&$pondence between 
the parties so that he is apprised of developmen~ in this matter. 

Yours sincerely, 

BIODIVERSITY LAW CENTRE NPC 

P&r Nina Brau de 

2 



DFFE9A 
......... 

OFFICE OF TME DEPUTY JUDGE PRESIDENT A P LEDWABA 
HIGH COURT OF SOUTH AFRICA, GAUTENG PROVINCIAL DIVISION, PRETORIA 

Gauteng High Court Building, Cnr. Mac:liba (Venneulen) & Paul Kruger Str, Room 7 .15. Seventh Floor 
• Tel. (012) 315 ~ 7571~ E-mail: Anlilieuwoudt@judiciary,o/9,Za 

TO: 

Tel: 

Email: 

Our Ref: 

TO: 

Tel: 

Email: 

Your Ret 

Our Ref: 

TO: 

Email: 

Our Ref: 

BIODIVERSITY LAW CENTRE 

(079} 248 5663 

• 2 Septeinbef 2024 

kate@biodiversitylaw.org I n ina@biodiversitylaw.co.za 

029857/2024/DJP LEDWABA/AN 

THE STATE ATTORNEY 

(012) 309 • 1630 

DiMolepo@justice.gov.za, ·. 

1122/2024/252 

029857/2024/DJP LEDWABA/AN 

DAWSON EDWARDS & ASSOCIATES 

Ma rius.Dlemont@dawsons.co.ia I chai1otte@dawsons.co.za 

029857/2024/DJP LEDWABNAN 

Dear Madam/Sir 

RE: BIRDLIFE SOUTH AFRICA·& OTHERS/ MINISTER OF FORESTRY~ FISHERIES 

AND THE ENVIRONMENT & OTHERS 

CASE NO.: 029857/2024 

1. The above matter as well as the case-management meeting on 6 June 2024 

refer. 



2. The matter js hereby set down as a special motion on 

22 to 24 OCTOBER 2024. You are directed to file and upload unto Caselines 

and send via email ~_nNJ~uwoudt(&ludiciar y:.org~z;§.) to my office a notice of set 
. . 

down with a copy of this letter attached to it within 7 (seve~) d~vs after receipt 

hereof, failing which the allocated date(s) of hearing wm lapse and the date may 

be allocated to other !itjgants who applied for a special motion date. 

3. You are directed to serve and file by uploading unto CaseLihes as follows: 

3.1 Industry Respondent's answering affidavit by no later than 

23 AUGUST 2024. 

3.2 Applicant's replying affidavit by no later than 13 SEPTEMBER 2024. 

3.3 Amicus curiae heads of argument by no later than 

20 SEPTEMBER 2024. 

3.4 Applicant's heads of argument by no laterthan 23 SEPTEMBER 2024. 

3.5 Industry Respondent's · heads of argument by no later than 

30 SEPTEMBER 2024. 

4. The parties should file and upload unto Caselines and send via email 

(AnOO~l!WQ.Y,d.tlI2!iY.di~ir.E~ ,g.rc.?,~) to my office a Joint Practice Note, 

Chronology of ev1tnts and Joint list of authorities by no later than 

4 OCTOBER 2024 containing the following: 

• Names ofthe parties and the case number 

• Names and telephone numbers of all counsel in the.Motion 

• Nature of the Motion 

• Issues to be determined in the application 

• Relief sought at the h~i3rlng by the party on whose behalf counsel is 

appearing 

• An estimate _of the probable duration of the application 



• Number of pages in tha app:ication and whether or not all papers need 

to be read and-if not, which portion rl~ not be read 

5. Should it, for any reason(s); transpire that this matter will not proceed on the 

allocated date/s, you are directed to Inform the office of the Deputy Judge 

President via email to AnNieuwoudt@jtJdiciary.org,.~ftlmmediately. 

6. None availability of counsel representing any of the parties shall simply not be 

allowed as a reason for the matter not to proceed on the date of hearing 

arranged with my office. 

7. Should the above directive not be complied with, the matter may not be 

allocated to a Judge and the allocated date(s) will be utilized for other 

deserving cases. 

Regards 
, . , ·-··•1 

,. ·,, _:r, . • 

ELECTRONICALLY GENERA TED (NOT. SIGNED} . 

A LEDW.ABA 
DEPUTY JUDGE: PRESIDENT 
NORTH GAUTENG HIGH COURT 
CASE NUMBER 029857/2024 



DFFE10 
Office of the State l ittor11ey 

. . Pretor;ia 
~,;:--~¥".i~f.4"1~~:~ ~-··~--~~~~-~--i:~,~~~~'.?~ 

Private Bag X 91 
PRETORIA 
0001 

SALU Building 
19",Roor 
316 ·Thabo Sehume Slreet 

Tel: (Switchboard): (012) 309 1500 
{Direct Une): (012) 309 1S69 
(~ry): (012} 309· 1622 

Fax/Faks: (086) 644 7766 

Doo!'if:298 

21 Al.lgutj 202-4 
-~-----.C..----"'·· ••- -,•- ---- --w-----.-,..,.__.,...~------· • 
Enqulres:·Ms. D Molepa My~·1122/2024)i52·· 

Emaih OiMojeoo@iyst!re.goy:+Zij Your Ref: CASE NO: 2024•029857 ------. -. •--·-~---~~....,..·._,,..,.,_,..., __ 
PER E•MAIL: nina ~biodiYs:~~&rg; marjus.djemont@dawsons.co.za: 

"""':"""9" : .• ••• :.::· .. ·: . ..:··.". • . . • • • 

chartotte@.dm!!t..S.O!l$,,J;Q.E.; Rd,ette,Geldenhuys@webberwentzel .q>ro; 

Jos,Ventengiw.:~~rwe.n~i.mm;. N~irnJtl:li,~a@w~beiwengE;l.corn•; 
Dinendri,P.U!a¥@webbermntze1,corn ;·· LaurenJiinffiv@we~t._co__m; 
~te@bi.odlve!SiU'J.aw.Qf9; nina@t)lodlyersltyJaw.oro 

• " • 'I " I 

9.ff~tci!Schabortpotgieter J;;~.; ::1.iel:erh@ole~ttoroe~:s.,g)"'?~ ; 
~e,@nieoorattQme~,t;0.za ; caroline{cilnienabE!rattornevsai . .za ; 
relnhardt@scf1abQr1:.QQ19ieter.co.~ 

Dear All, URGENT 

RE: BIRDLIFE soum AFRICA & ANOTHER / THE MINISTER OF 

FORESTRYA FISHERIES ANP me Uil)!IRONMENT 

CCASE NO: 2024:029ast> 

1. At the request of our dlent., the ,Mlrils;ter of Forestry, Fisheries an<J the 

Environment, Dr Dion George, we ask that YoU bring this letter to the 

attention of your clients· for their tArgent attention. 

.. . . . . -~.,. · ..... : ,.,,,-- I 
Access to Justice for All • .1 • ·Always qPOte my ,_,.ere•c:e number 



2. We refer to prior engagement and .email _correspondence wherein we 

have, on behalf of the. Minister ~nd the Department, proposed the 

establishment of a Working Group comprising the representatives of the 

relevant parties and affected stakehoJders in order to resolve the lltfgation, 

alternatively, to suspend the Otigatfrm, pending the outcome of the work 

of the Working Group. We have rece!Ved no response from the applicants, 

fourth and fifth respondents. 

3. The Minister hereby req1:1ests a meet.in~ .with the parties involved (Birdlife 

SA, SANCCOB . and , SA Pela~ic . f.ishing. Industry), without legal 

represen~tives, to discuss the. lltig~tion and to try and find common 

ground with.-~ View to settling the matter. The Minister is strongly of the 

view that the litigation is capable of settlement and that it should settle, 

given the different interests and righ~ of the parties and stakeholders 

involved. Protracted litigation will Tiot serve the interests of any of the 
parties given that it is not unlikely that the litigation could continue for a 

number of years.at great. co~toaUi~. 

4. Could your respective clients kindly respond urgently if they are willing to 

meet so that logistical arrangements· can be made fur the meeting 

induding the date, place and time. The Minister proposes thatthe meeting 

should take place without. del~y and .. within the course of next week,. if 

possible. 

5. We await your urgent response by cl~ of business on 23 August 2023, 

q yrs faithfully, 

! -\~ ◄ y 
• --';'1;> M,_OLEPO .1 -

I\. -~ ., .· . 
' FM': STAI£4iTTORNEY {PRETORIA.} 

.. .. . 

--------------------- 2 Aaiess to Justice for.All . Always quote my reference number 

• ' 



TO: 

ANDTO: 

COPY TO: 

DAWSON· EDWARDS & ASSOCIATES 

MARITIME COMMERCIAL& ENVIRONMENTAL ATTORNEYS 

The State Attorney 

Attorneys for the First, Second and Third Respondents 

Per. Ms D Molepo 

Email: D_iMoLepo@ju~ticegov.za 

Biodiversity Law Centre 

Attorneys for the First and Second Applicants 

Per: Kate Handley /Nina 8raude 

Email: kate@biodhrernityl.aw org 

nina@biodiversity1aw.ar~. 

Webber Wentze.l 

Attorneys for the Amicus Curiae 

Per: Ms O Geldenuys I M; J Venter 

Email: Qd~e!G~lQenbkl~s@webberweotze.4;.Qrn 

los.Ve,nter@we61Je1weruzeLcom 

DFFE11 

Dear Ms Molepo 

Birdlife South Africa and others II Minister of F<>restry. Fisheries and the 

Environment (Case Number: 2024--1;)29857) 

1. We are instr1.1cted by our clients, the founh and fifth respondents (the itidustry 

respondents) to reply to your lett~r da.tecU1 August 2024, requesting a meeting with the 

Minister, "without Legal representatives, to discuss the litigation and to try and find 

common ground with a view to settling the matter". 

• • 'O• Hnnl. 2 w..,d. sn,( o$iil~ tipe 1ow11, aoo, 1 PO lime 1u~5, i.iili &rr.tt c~ T - ao, o 
T: •27426 43.iD I F: t27 86 6ot4 410 1 mfo@da\'liQIII.M:ZI I "'®t 4iifflj!J'i r,4 If 

PJ\ef /ln!hony &nrd! llA l.lJl Llld O!P TAX - Dlrec!ar I Grant ~.rt BA UZ ll.M -Ol,9!:111< I N~a;, lmn!r-9 B.Pm UJd • O!ltetO( IN ldl~ Biff< 6.Soc.Sd llB i.1.1,1- Oireclir 
Marius DleniDlil BA llB ll.NI (Mu"Haw)-Se!POI' C9Mllllail1 ~ 

P Daw.ion ,~:.in lflco!pDrated Regn~. m1sw121 ('-- .· J ~ Q . t, 



DAWSON· EDWARDS & ASSOCIATES 

MARITIME COMMERCIAL & ENVIRONMENTAL ATTORNEYS 

2. The industry respondents remain com~it to fully ~o,..operating and participating in any 

settlement negotiations loVi_th a vf~w_to finding common ground but have a number of 

concerns which need to be addre_ss~d _prior to. any such meeting. 

3. First, Is that no settlement proposal has been put forward for consideration by the 

industry respondents. 

4. Second, is that the meeting Is to take place without legal rapresentatives. This is 

problematic as proper consideration of any proposals will require legal advice. 

5. Third, th~ Minister has met with representatives of the applicant and also had WhatsApp 

exchanges with representatives of the applicant. AJ:. we have pointed out before, this 

interaction with the Mln iSter and his offic~. is highly irregular withoutthe involvement and 

participation of the industry respondent$~ For this reason, we request that the Mlnister 

w1U afford the industry respondents tl.t~_~ame ~pportunity for an in--peraon engagement 

withthe Minister, prior to the propt>sed.meeting next week with all p11rtles. 

Yours sincerely, 

Marius Diemont 

Senior Consultant 

Dawson Edwards and Associat&a 

·oa Hoop', 2 Vrilln:Je ~. Gai)J,15, CapZ ~ I PO~ 12425, Mill Stiei. ~-,il)Wl!imto 
T: ~2142643~01 F: +2186_544 470 llooU§!®Wfil!QSOW I \'IWfrlaw'""" i;Qu 

Pehu Antlwny ~.rd! BA llB llM DIP TAX - Oi1ecio! I Grant Cl,uk BA LLB tu/. - Dir~~ I ii&~ Down I rig B.Proc llM ~ Dli~' I Nichole$ Brttz B:S~r;i lUl ill! • Dhdor 
Marius Olemolll BALLS LUil (Manne L~w-)c-Sl!lli lll'CollWllint A ,.. 
P OaY,~on & Asscld.!es illcoJJiirmlld Riig N'o. 97/158471.21 A. ~' l) 



BIODIVERSITY 
LAW CENTRE 

TO: The State Attorney 

Dale: 

DFFEt2 

.23 August 2024 

DiMolepo@iustice.gcv.za 

Attorneys for the First, Seoond and Third 
Respondents per Ms D Mole_po 

COPY TO Dawson Edwards & Associates 

Attorneys for the Fourth <!J1d Fifth 
Respondents per M' M Diernont 

COPY TO: Webber Wentzel 

FROM: 

Tot.af 
pages; 

Attorneys for the amicus curiae per 
Ml O Geldenhuys / Mr J Venter 

BIODIVERSITY lAW CENTRE: 

2 

Dear Ms Mcilepo 

_ M,§!_riu~_.piern,o.o,t~dp~~:,..c;p.za_ 

chactotte@dawsons.gQ.za 

-~~Gil!ttgi..b,.\!Y!~~89~11<Y~Q~e~. 
_Jos:Venter@w~bberweQtzel.com 

Nkoslnath l Thema(alwebberwentzeLCQl'Tl; 

__ Dinendri. Pillay@.Nebberwengfl.com 

Lauren.Jimmy@wabberwentzel.com 

our ref: 

Your ref: 

kate@biodiversitylaw.org 

. nina@biodiversitylaw.org 

BLC/Pengulns2 

1122/2024/252 

RE: BlftQUFE SOUTH AFRICA & OTHERS/ MINISTER CF FORESTRY, FISHERIES AND 
THE ENVIRONMENT & OTHERS (case Number. 2024-029857) I RESPONSE TO URGENT 
CORRESPONDENCE 

1. We refer b your correspondence marked •·uigenf' and dated 21 August 2024. 

2 We are surprised cy your suggestion that ro response. was received from our clients or 
the fourth and fifth respondents (Industry parties) to the correspondence i1 which yoo 
proposed the establishment of a working Group. That is not correct We draw your 
attention b the correspondence sent ai behalf osJr dients as well as the Industry parties 
a, 21 August 2024, prior 1P the delNery of your letter, as well as our e-mail query to 

DIHECl"ORS 

Co:mac Cufiinar: 
Al:exar,der rater.,cn 
l~n Littl-e 
N~cdei Looe; 

:~or:hl~nhl~ Mn~ntti 
Gr<,go,y Ma,limja,le 
~ivast1a Maha'\Si 

biod fv" er.:; ·;tyiaw. org 
16A As=t Road Kerulwor'.h 770B 

WWW ~1,:rj1vers11)'1 ..... 0(S 

8iodiv~f:Pit"/ Law Camm N=C 
11.,ig No. 21l21/6'.l1:,,t110 B 

/1IPQ No. 264 24.l WO 
PQ0 No. 93L'tl7:1M2 

L.sw Otn1c register~d With W u:-~al Prai;:.Uce Coundt 



yourself, sent yesterday, asking whet.her this correspondence had been broughfto the 
attention of your clients. • • 

3, Our clients are amenable to engaging with the Mlhisteir and the Industry parties to explore 
a resolution which gives meanlngful Elffet;t to the recommendation of the International 
expert panel regarding delineation of isla11d closures using a specific trade-off mechanism 
{the island closure Issue). However, no concrete proposal has been mooted for 
.discussion, let alone any which immediately addresses tho island cio$ure 
issue. Accordingly, it would be helpful to receive clarity, ln advance of the proposed 
meeting, regarding what the Minister proposes to discuss. 

4. Furthel'!'llore, our cl.ier,t!>' in$tructionis ~re tr.~tthey VfC>U!c:I be more comfortable m~1Ing in 
the presence cif thelr legal team. 

5. AriYparticipation by our clients in the Minister's proposed engagement with the parties is 
done Without prejudice to our clieriis' rights In relation to the pending litigation, which our 
clients wll! pertiist with unless and until a rt!lJOlution, which• meaningfully addresses the 
island closure issue, is achieved. 

Yours sinCfff'efy, 

BIODIVERSITY LAW CENTRE NPC 

PerNina·Brauda 

2 



• BIOOIVERStTY 
.LAW CENTRc 

DFFE13 

28 August 2024 

TO: The Honourable Deputy Judge Pre6ident, A Ledwaba 

High Court of South Africa, Ga!.lteng Division 

ATT: Ms Avela Mbelani / Ms Anna-Ma1ie NieU"Noudt AMbelani@iudiciary.org.za 

AnNieuwoudt@judiciary:org.~ 

Th&. State Attorney _ OiMolepo@iustice.gov.ZsJ. COPY 
TO: Attorneys for the First, SeCOl"!d .and Thfrct 

Respondents per Ms D MolePo 

COPY 
TO: 

COPY 
TO: 

Dawson Edwards & Associates 

Attorneys for the Fourth _and Fifth 
Respondents perMr M Diemont 

Webber Wentzel 

Attorneys for the amicus curiae per 
Ms O Geldenhuys / Mr J Venter 

. Ms!WJ~j~~'al.dclW§ons.co.za 
~_ha[lo_tte(dldawsans.co.za 

QQ!llm,Geldennuvs@webberweritzel 9001 
--• • Jos \(e,Qter@webbel)VElplzeiLcom 

Nkosinathi.Themat@web~~Q~l,£91!! 

Pineadri .PjtJaytg!webber)ventzelc,gm 
1&.Ywl,~ 

FROM: BIODIVERSITY LAW CENTRE kate@biodiversiMaw.prg 

Attorneys for the First and Second Applicants nina@biodj~rsjtylaw.org 

Total 
pages: 

3 Our Ref; BLC/Penguins2 

Your Ref: Case No: 2024-029857 

Dear Honourable JlJdge led\Naba 

RE: SIRDLIFE SOUTH AFRICA & OTHERS/ NilliilStER OF FORESTRY, FtSHERIES AND 
THE ENVIRONMENT & OTHERS (Ca.se Number: 2024-029857) l AMENDED TIMEUNE 

DIRECTORS 
Kate Handley tE~!>CUtlveJ 
.ec,m.oc Culllnan 
Nico I• Loa or 
lanUlll• 
Alexander Paterson 
,Nonblanlila Mnengl 
~regoiy Martlndal~ 
Rlvasha ·t,ilallaraJ 

blodlvehlllylaw,oc'g 
18A AscCII Ro lid. Ke~ilwoith 77CIB 

VNW .blod1vertii1yla., .u,g 

Bl odlVef'S lty Law c~ntre NPC 
Reg No. 20211831341/0& 

NPO No. 264 246 NPO 
PSO No. 930072892 

Law Clinic r11ghtered wil h th" leg al Pia i:t i ri• Co~ nell 



8 IODIVERS ITV 
• LAWCS:l'lTRE 

:,.....; 

1.•w .ro11 ""''"'"" 

1. We refer to the second case man.agernent .m~~ling presided over by your Lordship on 
Monday 1S August 2024 during )Nh[ch y~u determined .a revised limeline (Am,ndtd 
Timeline). We write to you requesting' confirmalion of the Amended Timeline, in the form 
of a directive to be circulated to.all parties. 

2. The Amended Timeline requires: 

2.1. the fourth and fifth respondents (Industry Respondents) to file their answering 
affidavit by Friday 23 August 2024; 

2.2. the applicants to file their replying affidavit by 3 September 2024; 

2.3. the amicus curiae to file its heads of arsument by 13 September 2024; 

2.4. the applicants to file their heads of argument by 23 September 2024; 

2.5. the Industry Respondents to fiie their heads of argument by 30 September 2024; 

2.6. the parties to file ajoint chronology, praciite note and authorities by 4 October 2024; 
and 

2.7. the hearing to proceed on 22 to 24 October2024i 

3. On 23 August 2024, the Industry Re!pondents duly filed their answering affidavit which 
runs to over 100 pages without annexores and js accompanied by a detailed, 82-page 
expert affidavit. The first lo third respondents (State Respondents) have not filed any 
answering affidavit/s. 

4. The applicants have conducteo a i:,reliminary review of the lnduwy Responden1s' 
answering affidavit. II is Immediately apparent that digesting and replying to the Industry 
Responc:lenb~' evidence, anj:I particularly thatQf their expert witness, wll.1 be a tedious aod 
time-consuming exercise. In addition, it appears that it may be necessary for the applicants 
to engage their own experts (some of whom are outside South Africa and/or engaged in 
field work) to prO\/fde a prt:>per reply. 

5. While we had committed at the meeting before your Lordship to file the applicants' replying 
affidavit by 3 September 2024, it is not possible to reply lo th& Industry R~ohden1s' 
answering affidavit and expert eviaence • b'J theri. Indeed, in the light of the Industry 
Respondents' evidence, the appl_icants W<>u1d be prejudiced were they required to do so. 

6. In the cltcumstances, we seek you~ jndulg~nce to afford the applicants until :J 3 ~tern tier 
2924 to file their answerituJ affida.:-!it. We ha~ engaged with 1ne amicus curiae. wtio were 
to file 'their heads of argument by tha~ 98~ ~nd. th~y have agl'f:led - subject to your 
Lordship's confirmation - to file their Heads of Argument on 20 September 2024. Were 
your Lordship to allow that; the rema!nder .of ~ Amended Tlmellne would be able to 
proceed unciisturbed, thereby preserving the opportunify for tne court to read into the 
mtttter. 

2 



~ 
.lBIOOIVl!'.RSITY 

. • LAW CENTRE 
-~~.i,;_~·':""'" .... , •• 

u.wro1t.,..a"T"U'RK. 

7, We $Ubmit that the indulgence sought. i~ ·appropria(e, Qearing in mlnd the complexify of lhe 
matter and thaUhe Industry Respondents had five months from receivlng the application 
and almost two months from_ rec~!vlnQ the applicants' .supplement.ary founding affidavit to. 
file their answer. We also submij: ~hatn~ ,maieria! pre)udice :,Nill result to the respondents 
by receiving the applicants' replyin9 affjdav~ 011, 13 September 2.024, as they will have until 
30 September to digest the appfican1s'_repiy for porposes of tneir heads of argument. 

8. Accordingly, we request that your Lordship cQnfirms the following timeline in a written 
directive ( of which only. paragraphs 8.2 and 8.3 are a varia1ion of the Amended Timefine): 

S.1. Industry Respondents' answering affidavit - 23 Augusl 202-4; 

8;2; applicants' replying affidavit - 13 September 2024; 

8.3. amlcus curiae heads of argument - 20 September 2024; 

8..4, applicants' heads of argument-23 Sc,ptember 2024; 

8.5: Industry Respondents' heads of argument- 30 Sep1ember 2024;. 

8.tt joint practice note, -chronology and aufucirifies- 4 October 2024; and 

8.7. directions applicable to the first to third respondents should they wish to file further 
papers. 

9, We remain indebted to your Lordship ~or your consideration of our request. 

Yours faithfully, 

BIODIVERSITY LAW CENTRE NPC 

PerNina Braude 

3 
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TO: 

AND TO: 

ANDTO: 

COPYTO: 

DAWSON·EDWARDS ~ASSOCIATES . . 

. . (·a,,l.c-! i',td'/.: •. ..;.~.:<'.;-: ·• ,,. 

MAR!TIME COMMERCIAL & ENVrRONMENTA1 ATTORNEYS 

A Ledwaba 
Deputy Judge.President 
North Gauteng High Court 
Email: An N ieuwo.ud1@Jydjciary, org:z~.: 

Biodiversity Law Centre 
AttorotJys for the First and Second Applicants 
Per: KateHandley / Nina Braude 
Email: kal:e@ibiodiv,e1sitY,law.cu;g 

pio1J@biodiversitylC1W,otg 

The State Attorney 
Attorneys for the First, Second and Thi.rd Respondents 
Per: Ms D Molepo 
Email: DiMoJepo@justi.ue..go.v...za 

Webber Wentzel 
Attorneys for the Amicus Curiae • 
Per: Ms O Geldenuys /. Mr J Venter ,. . 
Email:. Odette .. G.a(d!lo_l)Uys(divienbtfiweotz~t.com 

JoS.,Yen.te.r@.w..f).bru>...rtlflhtzet..com. 

Dear Hon Judge Ledwaba 

DFFE14 

Birdlife South Africa and others II Minister of Forestry, Fisheries and the 

Environment (Case Number: 2024--0~57) 

1. We act on the instructions of the fou ,th.and fifth respondents (the industry respondents). 

2. lri terms ot the second case management meeting held on Monday 19 August 2024, the 

directive issued required that ttfa ·fourth and fifth respondent would have received the 

applicants' replying affidavit on 3.~, and would have had a proper opportunity 

{between 3 September and 30 September) to consider their reply to our evi~ence and to 

prepare heads of argument for the fourth and fifth respondent before filing its heads of 

argument ton 30 September 20:24: 

3. On Wednesday 2.8 August :2024, the legal representatives for the applicant addressed 

correspondence to the parties r.8!=1~esti "$ an adjustment to the timetable to allov,, more 

time for the applicant to file its replying affidavit, in terms of which it would now me its 

:ri; H~·. 2\rl9'1de .stret1, G"~derti ~·~r~Wli. B1101 1 Po ~•12~i.Miiis~~ ciip~ 1~e01'i 
T: +27426 43-10 ! f: +ZHi& 54U7~ 11Q{9@@VQQAA.'90111,'WW\liW&M!,C().Za 

~r Arlhonr E!lllaid> BA liB UM OIP lA:I> Oirnctot I Gran I Cl•rk 61' 113 LlM-Olre~ I Alls~ O!iiwiQ II. Pille Ll.M - Clie(.tor I Nli:how Brill 8.Soc.Sr.i ll.8 LUA - D~edor 
Madu~ [)ie,n~ BA u.a 1.W (t,lariBB l;lw)-Sl!!llar CollllulaRI 

P DIW30JI & ki!ildMoa 1n,01p01 ate4 Reg Nn. fliHi847 Ill 



DAWSON'. EDWARDS & ASSOCIATES 

MARITIME COMMERCIAl& ENVIRONMENTALATTORNEYS 

heads of argument on ,20 September _2024 (previously a September 2024). This was 

agreed to by the amicus curiae. Th.a date for the hearing would remain the same, being 

2024 October 2024 {the new pr.oposal) .. 

4. We refer to the amended direotive issued today, Monday 2 Sep1ember 20Z4 (the 

amended directive) whic.h requir1;1sth!;I following; 

a. Industry respondents (fo4,:th .and fifth respondents) answering affidavit - 23 

August 2024; 

b. Applicants replying affidavit - 13 September 2024 (previously 3 $eptember 

20.24); 

c. Amie us curiae he ads of argument-20 September 2024 {previously 13 September 

2024); 

d. Applicants' heads of argurr1ept .:.:.23 ~eptember 2024; 

e. Industry respondents' heeds of atgument-30September2024; 

f. Jofnt practice note, chron.ology.aod authorities-4 October 2024. 
• ' .· ' '• •. • • ' ~- i" . . • , • 

5. On is Wedne~day 2024, we. adora~ssd correspondence to the appUc;ants' legal 

representatives pointin.g out that i!') terms of the applicant's new proposal, the fourth and 

fifth respondents would now b& left with very little time.to consid.erthe replying affidavit 

of the applicant and to pre pa re heads of argument tor the fourth and fifth respondent. 

6. In terms of the new proposal, (and 'as ·recorded in tha amended directive issued today) 

the fouith and fifth respondents would now only see the replying atfidavit a full ten days 
• . . . ' . 

later than in terms of the previous directive, being 13 September. Given how extensive 

the answeringaffidavitofthe fou.rth and fifth respondent is, we can fairly assume mat the 

replying affidavit of the applicant will be equally complex and extensive. 

7, Consequently, we requested that the .applicant agree to the fourth and fifth respondent 

being able to file its heads ot argu~ent ~n 3 October (and not 23 September 2024) to 

provide proper time for fha fowth and fifth 1espondent to -0onsider the applicants' 

re plylng affidavit ~nd heads of arg~ment before filing the heads of argument on behalf of 

the fourth and fifth respondent, With the joint practice note to be filed in on 4 October 

2024. 

8. On 28 August 2024, the appUcartts'legal repieseritatives•agreed to our request for the 

timetable to be adjusted so thatthe ~ads of argument atthafourth and fifth respondent 

-~.......;.--'"-'-'-... _........_.....;._.....,_.._....;._... ___ _ 
'De Hoo;:/', 21/riendeS!mt Gallilr,~Cap& T'7N!l,llio1 I P0Bex1242S, MIii Strut, C11pe Tirwii80\0 
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Peter Ar.th~ 111 E ~ BA lll! LLM DIP T /IX - DI rewir I Gr.n l Cla,ll BA Ll)'l ll.M-li'rrl(!pr I l'lblairOliwninii B.Prot L!M-lllrecklf I N!Cholas 1!riti: S.So.: Sd US llM-!Xiedor 
MaritS Ole~! BA LU! LW jllierlae lJWi -Senior COll<l*n! 
P o ..... ,on A Metiati~ ~rp~!ll!ed 11sg 11o: 9711 S847121 



DAWSON· EDWARDS & ASSOCIATES 
~ q,,;.lii</l ~ ~i'!~ "19% 
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be filed on 3 October 2024 {and ··not 30 September 2024). See the attached email 

confirmation, marked as annexure "A"~ 

9. We accordingly request th.at the amended timeta bte issued today (2 September 2024) be 

revised to incorporate this arrangement, as agreed between the parties, that the he.ads 

of argument for the industry respondents be tned on 3 October 2024 With all other dates 

to remain the same. 

Yours sincerety, 

Marius Dlemont 

Senior Consultant 

Dawson Edwards and Associates 

2 September 2024 

.... , .. :. __ _;,;.;.;..,; .... ··_...;. _ _...;.---'-'----------·~---· ..... 
'De f-looJ(; 2 Viii rid a Sire~ Girdo,na, Clpe r CM11e 80011 PO 80, 1i4Z5, M!I Sb'Hl. Cape Tffi 8610 • 
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From: Kate Handley <kate@biodiversitylaw.org> 

Sent, Wednesclay, 28 August 2024 '.! S:38 

"A" 

To: Marius Diemont <marius.diemont@dswsons.co . .:io>; Nina Braude c::nina@biodive~itylaw.org> 

Cc:: DiMolepo@justice.gov.za; Odette Geldenhuys <Odette.Geldenhuys@webberwentze!.com>; Jos 

Venter <jos.venter@webberwentzel.com>; Nlmsinathi Thema 
=<Nkosinathi. Thema@webberwentzel.com>; Dinendri Pi llay <Dinendri.Pillay@webberwentzeLcom> 

Subject: RE: Birdlife South Africa arid Others// The Mlnlster of Forestry, Fisheries and Environment 

and Others (case No: 2024•029857) 

Dear Marius 

We have looked at the timeline and ag,ea that your team may file heads of argument on 3 
October 2024, with thejoint practice rote to be filed on 4 October 2024. Kindly address 
ccrrespondence to this effect to the DJP. 

Regards, 
Kate 
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Pelagic: Flsn (A,whovy} Perm11 Conditio,1t - \l<UJIOl'I ~ 15 January 2024 ... :31 Dacember H24 
-••• ••,•~•~---,~,.~:: • • .• •• :• ,.•. •• ••,• •~•: •• --• •-•~••r•~-• •• •, • • 

1. . APPLICABLE ACTa PQLICIES A~D C>ELfGJ\ TIONS 

1.1 This permit Is issued in terms of sectior113 of the Marine Living Resources Act, 
1998 (Act No. 18 of 1~). • 

1.2 The pennit does not. absolve the· pennit holder from complying with all other 
applicable laws, including but not limited to.: 

.(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

0) 

(j) 

(k) 

(I) 

(m) 

(n) 

The Marine Living Resources Act, 1998 (Act No. 18 of 1998) ("the 
MLRA"} and the Regulations promulgated thereunder, 

The National Environmental Management Act. 1998 (Act No. 107 of 
1996) (NEMA) and.the· Regl.ll~ns. promulgated thereunder; 

The National Environmental Management: Biodiversity Act, 2004 (Act 
No.10 of 2004) (NEMBA) and the Regulations promulgated thereunder; 

. . . . . - . . 

The National En\lirorimental Man~gement Protected Areas Act, 2003 
(Act No. 57 of 20()3} (NEMPA)and the Regulations promulgated 
thereunder; •• • •• • • • •••• 

• • • . . . : . . . 

The Sea Birds. and. Seals Protect/Ort Act,. 1973 (Act No. 46 of · 1973) 
(SBSPA) and the.Ret1utatlon~p,r9niulgated thereur,ider; • 

lntegrated Coas,tai Ma~ .• ,,•. LAct,.___iOPS r~ct No. 24 of 2008) {ICMA) 
and the Regulations prcm:iu~ 1~der; 

The International Convention {, ,r th& ~r:evention of Pollution from Ships 
Act, 1986 (Act No. 2 of 198~) OCPP.SA I a mi the Regulations promulgated 
thereunder. • • 

The Fire Arms Control Act 2000 (Aet No. 60 of 2000) (FACA} and the 
Regulations pl'.Omu':9~decf t~ei:e~rider; • •.• • •• • 

South African Maritlm,; ~ktfefy .Auti,ooty Act '' ':98 (Act No. 5 of 1998) 
(SAMSA) and theReguu~1t~":. ,n·orou!:-_i:,:tr·: d,areunder; 

. • i 
The Animals Protection Act, lk~'.i~. ;A~t NO. 71 of 1962) {APA) and the 
Regulations promulga~~ ,th~reundet; • 

The Standards Act. 2008, (Act No. 8 of 2008) (SA) and the Regulations 
promulgated· thereunde~~ , " 

The National Regulator.for Compulsory Specifrcations Act. 2008 (Act No. 
5 of 2008) (NRCSA} and the Regulations promulgated thereunder; 

. ' 

National Ports Authority A9t, 2000 (Act No. 12 of 2005) (NPA) and the 
Regulations promulgated thereunder, and 

.. 

Toe Companies Act, 2P0f1 {f'ictNo.71 of 2008) (CA) and the Regulations . 
promulgated thereunder, and · 

• Patje 3 of 31 /ti?~ 
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Palaglc Fish (Anchovy) Permit Condltfo11~ -VarSion 2 15 January 2024 -31 .Dec.ember 2024 

( o) The Conservation Measures and R.esolu,ions for the Commission for the 
Conservation of Antarctic Marine Living Resources (CCAMLR). 

1.3 For the 2024 (15 January 2024 to 31 December 2024) and subsequent fishing 
seasons, permits / permits in thjs" fishe,y shall be issued subject to fhe further 
provisions of the - • ' • 

(a) ·General Policy on the.·Allocation· of Long Term Commercial Fishing 
Rights and the Management of Commercial Fisheries; 

(b) Small Pelagics fis~ry-Policy; arid __ 
(c) Small Pelagics Fishery Manual (to-be developed). 

• , . 

1.4 The Directors: Offshore and Higb. Seas Fisheries Management and Inshore 
Fisheries Management shall be entitled to amend these permit conditions. 

-'"'\ 
1.5 Any reference to the Right Holde( in these permit conditions includes the entity 

or person in whose name the commercial fishing right wa$ allocated ("the Permit 
Holder"), its employees (whether permanent. full-time or part-time), its 
contractors, agents or advisers and the skipper of the vessel. 

2. VALIIUIY OF PERMIT 

2.1 This permit shall be valid for thepe~ i~dicated in Section A the permit {''the 
Permit"), • 

~ . . . ; .. ,; 
. -.:-_ .. 

2.2 This permit shall automatically exp1rea--;,la n1/ffiva1id should: 
(a) the right be cancelled or re'lo~ed i!i teims :of SectiOn 28 of the MLRA, 
(b) the quantum allocated to the !?ermit Holder ls caught; 
(c) the fishing season is terminaiea·or ends; ancl 
(d) the permit be revoked, cancelled or suspended In terms of secUon 28 of 

the MLRA. . _ -•_ -·.• • • -- __ • -
(e) In these cases the original psrm1t shall be retuniEld to the Department 

(Attn: Qayiso Mketsu·1_JohanDeGoede/). 

3. FISHlttGAR€A,S 

3.1 No person shall use any purse-setlW'· ,~r fot,ffqi,,;ng or any other pufl)ose in the 
following areas: •• •• • 

(i) fn Walker Bay tandwards of imaginary lines drawn from: 

(ii) 

a) 

b) 

"Voorstekl!p" on the Plaat (34° 31.1'S 19° 22.3' E) to the beacon 
marked M1 at ·Mudge Point (34° 24.0' S 19" 07.3' E), near 
Hawston; and • • • • • 
The lighthouse on the southern breakwater in the fishing harbour 
. of Gansbaai {34 ° 35.0' S 19° 20,7 _ E) and a beacon marked M 1 at 
MudgePoint, during ~e period 1 Decemberto 31 January. 

landward from a straight liiw joining 
a} Cape Vacca (34° 20.3'. S 21 • 55:0'E) and the lighthouse at Cape 

St Blaize (34~ 11.2' S 2210 09.'E); and 
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b) The lighthouse Gt Cape-{it Blarze and Ger/eke Point (34Q 02.3' S 
22° 45.9' E)-

(iii) All Marine Protected AmaS as declared under sec1ion 43 of the MLRA 
and all closed areas as declared under section 77 of the MLRA. 

(iv) 

Phaklsa MPAs declared 23 May 2019: 
h!!P.s://www. fffiVirQ~ntuov~~/~f!is~tiQ_Q[act~..@f;!-lJeifJqn~ 

Altetnatlvely, please use:. , .. 
http:/~,!lliW0nline.oo.iaJG~1~1!.Q_~P.aqt?$/PJJb1i§hed~Separaw-
~~tt~~,@$JJ! and downroad 42478 and 42479.· • 

·... . . .. •... , . . 

Within the following areas:arolJmJ African penguin breeding colonies 
between 15 January, and 31 December 2024: 

a) Dassen Island a11d°Robt?e_nls1and {existing MPA restrictions only). 
See map with.coordinate~ in .figure 1 . 

., 
i 
i 

. -QeSMn Island and Rei~beri Island j 
• • • Interim Fishing Cl05Ure •. 

,. 
,, ""--I 

. - .. __ Interim proposals □-. 
"'· 

-;_>- : . Fora~:~g Range 

.. ,... '~;-1:: 
'. ~~3-tmlllll l 
~ ,t ~ . . 

1 
' .. ·- ___ ; 

Figura 1 :·Closures from 15 January to 31 December-2024 in the vicinity of Dassen 
and Robben Islands 
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. . . . . 

• • •-~••--•~• -•••,•,• , , , , •• • ~ ___ ••-••• "•••-.m- . ..,,.,,~..,,. •• •• ~--- ;w, ,;...,,.~- •• .. :, .• • ''""" -••••....,..,.,.,...... •, ..,.._ 

b) In the Stony Point (Betty's Bay) area and ~ 1er Island (Gansbaai) area, see Figure 
2. Note that all vessels are excluded from.the area landward of the dashed line 
within the Dyer Island vicinity, but that vessels. with .a total length less tha11,2ey [YI, 
are permitted to fish offshore of the dashed line. •• 

fJ;' -
lf) ,------~--, 
d( ·~ Ii . 
[ i~-S\6- j 
1r I 

Legend 

N 

A 

C..psNahJna Rasarvas • 

. AgulhosNP 

M~ l>t01$tied Am• • 

' lntt~11> <:loeure 
··CIDauffit..ah 

FOitllll~~ R~nge 

Dyer Island and Stony Point 
lnterlm Fishing C1QSun, • 

11->ll>i 

l 
i 

J 

Figure 2: Closures from 15 Jaouary to.;31 :Oet.ernhler 20?4 In the vicinity of Stony 
Point and Dyer lsland. -~~-~<-. 
c) In the Algoa Bay area around St Cr.o.ix;~nd .·Bird Islands, see Figure 3. 

i 
J 

•• ···--·- ~ - ··-~.St. Croix l~l~rid-~rid&kd I~~- 1 

Interim Fishing Closures l 
I ., 

-34dlg/fti00Jlllrll 

Legend 

.e : 

I 
j 

:-. 

. - . . . . --··~--··. 

Figure 3: Closures from 15 January to 31 ·Deceml;>er2024 in the vicinity of StCroix 
and Bird Islands. • 
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. . . 

• . .. . .. ·. • • • 

4. '!QJIFICAJIONS 

4.1 The Permit Holder shall inform the local Fishery Control Officer/ Manne 
Resources Monitor in writing (as per Annexure C) at least 2 (two) hours prior to 
the intended time of laQding of the following: 

(a) The vessel details; 
(b) Which Permit Holder(s)the catch is to be allocated/apportioned to; 
{c) The estimated catch on board; 
(d) The species of fish harvested; 
(e) The estimated time. of arrival; arid 
(f) The port of arrival and lanctfng.point 

If the Pennit ·Holder /Vessel .Own~•wisties to fi~h in the Ex.elusive Economic 
Zones (EEZ) of another coLiiltry{:e.g. Namibia)for part of the year, the Permit 
Holder / Vessel owner. is required. to fol[ow procedures as stipulated in 
Annexure D of these permit conditions. Any fish caught under this charter 
agreement will not accrue to South Africa. Furthermore, this performance will 
not be considered in any fi~hery performance r-ev\ews 

. ,· . 
. . . . . . 

42 If circumstances render it impossibj~ ~. !etttJ fish to the pr~G!ibed factory, 
immediate notificatlcin"must tiei ghien tothe local Fishery Contl'Q! Officer within 
2 (two) hours pr!orto theinten~<UJmi:-,;:,1 •~1R1lng. p;sh shall only be landed after 
written approval by the local F!she~~cer has been .granted. Written 
no1ification must be .given to tne l~)=ishery~ontroJ Officer within 48 (forty"'.' 
eight) hours of'the landing and .partiLUlars.of_the catch and reasons why the 
prescribed factory was not utilised mu!..1 be p:,·.,vided; A copy of sucll ncitificat!on 
must be attached to the relevant landrng sreet. The Pern,it ttolder shall then 
apply to have the non~presclibeo' fado,y name<!' o:n the catch.permit within 7 
working days after the landing, • • • • • • • • • 

. . . . . . . 

4.3 Skippers are to report any.~()1enfolspii!age or sight',r-cifevidence of dead fish 
due to, but not limited tO,P.ti•'h<;,g;o~ier~tions, e.g._f,<(lator interference, net 
recovery, net damage (teari,;J.1 . -,,:1t In ttie pro~·•.:i/~'"- _mechanical or hydraulic 
failures impacting the vessel's n ·1.~•:·1,1·.r. ,~LJ•, :' ~, ,-: :.,r navigation problems, etc. 

4 4 Reports, which shoutd include thE1 naVlgationaf position as well as the pelagic 
block number, should be • forwa~ed via email or WhatsApp to the Area 
Controller and nearest lo~I F.isher.y Complian<:e Office as per contact details 
provided: for the landing: Sit:E!s in Annex:ure c (page 30) of these conditions. 

5 .1 Whilst operating· in terms of the provisions of this permit, the Permit Holder shall 
not activate any other fishingrig~t ~ll~ocate~ to it. 

• . •. • • . :-... ·1 .. 

5.2 The Pennit Holder shall only util~ a purse-seine net, which shall also be 1he 
only fishing gear on board the vesse'I ·• • • -

:Page 7of 31 
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6. CATCH CONTROLS AND LIMll'AYIONS 
._,.,.,,o: .•. 

0
.0d..,-A•~••••,••-- • ......____~- .• •.~.OP.,..,,../~ 

e.1 No fish except Anchovy, red eye (limited to approved industry_ upper catch limit) 
or lantemfish and lightfish (iimify:ld to industry combined species approved limit) 
shall be targeted. 

6.2 No pelagic fish shall be dumped or discarded into the sea or deliberately freed 
from the net 

6.3 

6.4 

6.5 

6.6 

All linefish species or any other incidental. catches landed shall be forfeited to 
the State and mustbe hand1:1dto the.Fishery Control Officer/ Marine Resources 
Monitor at the landing site upon· landing or when inspected. 

By-catch of chub mackerel -and• horse, mackerel (maasbanker) should be 
managed as per the attached by-catch.management plan (Annexure B). 

A Permit Holder who reaches thEiir apportioned - catch allocation shall 
immediately cease any further landing of that species ~ainst that Permit . 

. : • • ··.:: .•. . .... 

Should the Pennit Holderf~il to adf1eretdihe above (;Or,clltioris, the Department 
may (with respect to parag~apns.~t(aod 9..2) confiscate the unauthorised g~ar. 
The Department may implement the provisions of section 28 of the MLRA and/or 
legal proceeding ln all cases w.cyre ttie ~oo:-qe co~itions are believed to have 
beenb~~~. • ·---- -- ·- • • • 

6.7 If the last set of the season {for either the normal season or the sub'-'season, if 
the latter is allocated) leads to an over-catch tor a parUcularPermit Holder, that 
landing must be split and the excess. amount of fish deducted from another 
Permit Holder's allocation, if' that vessel ts-in possession of an pennit for more 
than one Permit Holder a.m:I provided that the other Permit Holder's- allocation 
has not yet been filled. If the other •Permit Holder/s aliocation has been filled 
then the over catch will be auromatically deducted from the following season's 
final allocation for the Permi1. t1t1kier that h.\S over:..r,auont. 

6.8 Should a vessel be in possess,; ,r: nf .ll J"<---lf''~' fc,. . :, single Permit Holder only, 
and if the last set of the season (for.t.1fi 1i;.rtNi nt;rmal season orthe sub-.se.ason, 
if the latter is alfocated)- results in an over-catch for that Permit Holdefs 
allocation, then that amount offish will automatically be deducted Jtorn the 
following season's final allocatiqn'for;thatPennit 1-tolder. 

6.9 When deliberate over-catching of a_ Permit Holder's allocation is suspected, the 
Department may institute Section 28 proceedings under the MLRA or criminal 
proceedings against such a Permit Holder: For example, if a skipper makes two 
consecutive sets and the initial ~t~ught sufficientflsh to fill an Permit Holder's 
allocation, then the last set will lle considered to be a deliberate over-catch: That 
over-catch will automatically .. b(3 deducted from_ the following $eason's final 
allocation for that Permit Holder,. and in addition possible proceedings under 
Section 28 of the MLRA. 
Sub-Season: 
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'''' - ~finlti~n·: i-'he";,;ub:~~~~;;.,·:·:~~ra to th~ additi~nal;~;lo~ation ;nd/or 
allowance associated wl1h the~allocation, after the final allocation for the 
year, with special reference made to the anchovy directed fishery in th& 
small pelagfc sector. . 

7. 

7.1 

7.2 

7,3 

8. 

8.1 

8.,2 

8.3 

8.4 

VESSEL SPECIFICATIONS, 
. .. · .·.·· ... · ,, . . •-"" • . .... 

The Jetter "P" must be displayed.· as stipulated in terms of regulation 78 
promulgated under the MLRA. • 

The Pennit Holder shall not use any ·fishing vessel unless it bears the 
registration letters and ournbers assigned thereto by the Director-General. Such 
letters and numbers shall be displayed in white on a black background or in 
black on a white background on·both bows in characters.notlessthan 15 cm in 
height, 1 O cm in breadth (figure "1" excepted) and 2 crri ii) tflickness (width of 
stroke). The space betweeri~djacent letters and figures shall be between 2 cm 
~5~. ' ' ''' 

. . .. . . 

Radio call signs must6~ dearly visible and displayed :as stlpulated in terms of 
regulation 78 promulgated under the MLRA. • • -

Y.t;S§..~M.Q.NffQBllt(l ~~ iVM~ 
' ' " ' ' . ' ' : ...... ', It ; ''. :. ' " 

The Permit Holder shall en~ure {1J~t it:e Hi,.l'ITT~ ve~el is fittedwi1h a 
functioning vessel monitoring -l~•jlvf-_S.'.:), wt1'1i...h Is approved by the 
Department. -· • - • •~ " ---- • • ....... ,._,~ 

. . . • : • ... .. 

It is the responsibility of the Penni~ HotderfPr~rmit' tiolder/ Vessel Owner/ 
· Skipper to ensure that the VMS is flJH~1 operational and that the VMS continues 
to transmit to the Department's Qpar.at1ons Room-prror to sailing and 
throughout whilst at sea. • • • • • • •• ·- • 

The PermitHolder ~hall t!sta:blfJh' th~tthe VMS: un1t1s functional by contacting 
the Operations Room on teJef:l• -ctne nutnbeq; 021 - t •.ll 3076 or 021 - 402 
3077, prior to sailing. Shoula +11:- ;,-1wer supply h1• :,,1\e;mpted or the equipment 
become non-functlonal (for wt1.,:-a1,-iT ,:.:it~r·, vi,·· t1 it:! problem persists; the 
vessel shall return to port within M;- i<>A.;1S ~: tit'•11g infonned of the problem. 

Vessels fitted with lnmarsat C VMS units, wishing to switch their units off 
whilst a longslde in port, st,~11 Qn1y <:ip -59 ~ mirirrrium <if ~ix hOurs after berthing, 
and the units shall be swltche<fon a minimum-of six hours prior to their 
estimated time of departure from port. Should the power supply be interrupted 
or the equipment become non-functionaL(for whatever reason}, and the 
problem persists, the .ve~e,I sb~II retl!m toj>0rt within bventy-four hOUr$ of 
being informed of the problem, unless $peciat arrangements have beei, mads 
with the Department's Operations Room to allow the vessel to continue 
fishing. Such special a1TBngements • shali lnclucfe: 

(a) 3- hourly reporting ofthe ve,;~~t~s pe>Sitlons faxed to 021 -4256497; 
(b) Notice of estimated time of arrival; ,. 
(c) Notice of port arrival; 
(d} Inspection of the catch by a Fit3hery Co~trol Officer/Morlltor; and 
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( e) A copy of the vessel track for the v?yage fo.r verification. purpose. 

The Department wili keep a record or the frequency of VMS breakdowns in 
order to discourage repeated use/abuse of this special arrangements 
dispensation. 

8.5 Should the Permit Holder nof~dhere to the provisions of the above 
paragraphs, the Department will detain the vessel once in port and n,ay 
implement legal proceedings. : · , . 

8.6 In cases where VMS units are,nonc,functional due to "technical" problems, and 
such Permit Holders, Ve$sef Owners/ Skippers wish to proceed to sea without 
a VMS unit onboard, an "Application for an permit to undertake fishing without. 
a VMS" form must be completed.· 
This form, together with a letter from the Company undertaking the repairs 
{which must include the fishing '8/ssel's name, area number and estimated time 
that it will take to repair and re-install the unit), must be faxed to the 
Department's Customer Care Services, fax number 021- 40.2 336, 
Only once written permission .has been received from the Department, may the 
vessel proceed to sea. TtleVMS perrnitpermission must be kept onboar(J the 
vessel for the duratic.,n Qf e~c:h Uip4ndertal<enwithin the period of validity of the 
permit. ··.• ..•. •.· ·· • > · • ··· .. · ... · ... 
For each fistllng trip unde~l_<,n ciurlri& .ttl~. permit validity periQ<i, ~ 
Permit Holders/ Permits Holders,VesseJ Owner/ Skipper of such vessels 
shall notify the Department'~r,atlons Roo!'" qn te_lep_hone numbers 
021 - 402 3076 or 021 - 402 36'?tor-,~VM'Sops VMSops{(ii.cJ.f!t . ..92Y.d.l 
that they are proceedingto se~,and-opooii'rivaf back in port or·· • • 
launching site for the duratio·n .. of the permit · ... 

. . .. . .· .... ·. 
a. 7 In cases of emergency, the Permit Holder mi.st obtain written authorisation 

before the fishing vessel erite~ or intends to enter into a Marine Protected 
Area or any other area closed.forfi.shing. Th~ request must clearly set out the 
nature of the emergency and. motivate why the request should be granted. 
Such request shall be sent \'L· e-man to: VMSops YMf ::-7s@dffe.qov.za or 
faxed to 021 - 425 6497. • 

9. !.l~NOIN§J)~fillt 

9.1 The Pennit Holder shall ensure thatall fish is discharged from the vessel in 
accordance with the reasonabte:ln&ructions of the Fishery Control Officer/ 
Marine Resources Monitor. ... 

9.2 No Permit Holder shall discharge fisf:l until it has notified the Department as 
stipulated above. Catche$ may only.. be discharged in the presence of a F'ishery 
Control Officer/ Marine Resources Monitor. Catches shaU be discharged only at 
landing points approved by the Department. The entire catch (Including any by­
catch) must be dischargedatonela~ding point only. 

9.3 Before the commencemerit of qffloading of any. fish, the duly completed Pelagic 
Catch Report {Skipper.form), which must be accurately filled in by the skipper, 
mus1 be handed to the Fishery C-9ntrot:Officer/Marlne Resources Monitor, 
monitoring the offloading process: •• , • • 

• ·'. ~...iiMl'-
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9.4 An accurate latitude, longitude (i.e. degrees, minutes, seconds and direction 
e.g. 34°03'660 S; 018"20'252 E) and time at start of each set made must be 
recorded when the net enters the water. This information shall be recorded by 
the Skipper on the Pelagic Catch Report. NIL return required in the event that 
no fish were caught. • • : ·,_ • • •. , • •. • · 

9.5 The Pelagic Catch Report (skipper form) shall be completed to provide an 
estimated mass (in ton~) per,-species per haul. This ratio may be used as the 
species composition of a· cafoh, shoµld the Fishery Control Officer/ Marine 
Resources Monitor not be· ab!e to identify species during nonnal sampling 
procedures, du~ to decomposed .state of fish. • 

9.6 The total estimated ma~ of the Pelagic Catch Report (skipper form) should 
correspond wlthin 10% accuracy·of that of the total mass as determined by a 
scale and of the applicable landing. ·_ -- • • • • 

9 7 Should a Permit Hoid~r fail to adhere.Jo the above requirements, the 
Department may confl.scate all fish being landed. and may implement 
proceedings under Section 28 of the MLRA 

10. SU§MlSSION Qf INFQR~TION • 

10.1 The Permit Holder mm,i submU t~hs Det;~-rtmen1: ·. 
·.• .. ·. :' ~:~. -1c.~. .• 

(a) Notification (Pen:nit Holdef-:'lnfom1atiori;' Attention; Deputy Director: 
Pelagic and High • Seas Fishe1ies Management, Custom~r • Services 
Centre, Ground Floor, F.o(etrusl Buitalng, Martin Hammerschlag Way, 
Foreshore, Cape Town or Privatei Bag X2, Vlaeberg, 8012) notification of 
any change of contact ~etails: witl'.iiri 30.. days of such change by 
completing the appl~tion fo,ro a'1:a.ilaQte at the Custom.er $ervices 
Centre; • . •· •,.. .. •• ... • 

(b) performance statistiN ('.~.:sUr,ulated in ~aragrarh17. 

10.2 Catch Sta1istics . 

{a) On completion of tne offloatl;,'. .... vr< .. ~. • ''.~, lhe mass of all the applicable 
species must be.complete~ onthe Landing Declar~tion, OM/EN 26ll/3, 
and certified as correct. by both 1he Permit Hofder or a nominated 
representative of the Pe1mlt Holder and the Fishery Control Officer/ 
Marine Resources Monitor, The_ riame of the Permit Holder must be 
reflected on the !andiaj declaration. 

: ,· 

(b) The TAC species:-caught shall be deducted from1he quantum alfocated 
to 1he Permit Holder. All.fish mu.st be weighed in the presence of the 
skipper and/or a nomin_atesJ. representative of the Pennit Holder and a 
Fishery Control Officer/tt;farine J~esources Monitor. 

(c) The Permit Holder "sii'a11 ·j:mwiqe weekly summaries of catches to Mr 
Johan de Goede (Fishe..ries ._ Management: Marine Resource 
Management), JdeGo~e@dffe.gov:.ZEI, Tel No.: (022) 7141880. 
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(d) The Permit Holder shall conduct operations strictly in accordance with 
the attached pllehard categorisation schedule (Annexure A). 
Recommendations for changes tc> that schedule should be forwarded to 
Mr J de Goede. 

(e) Should the Permit Holder faif to ·timeously submit the above information 
or submit false or lncorrectinformation, the Department may- • 

(f) refuse to re"-issue a pennit under section 13 of the MLRA for the following 
year until $UCh·time as the required information has been receipted; or 
proceed under section 28 of the MLRA 

10.3 Socio-Economic Information' ·' . •• 

10.4 

11. 

11.1 

The Pennit Holder must provide any other economic, socio economic or 
financial information in the format as and when requested by the Department. 

Should the Permit Ho.Ider f,;til to timEiously submit the above information or 
submit false or Incorrect infonn_ • ation, the Department may-. . . 

(a) refuse to issue a penntt or an permit under Section 13 of the MLRA for 
the following year ~ritiJ, such time as-the·requi~ information has been 
receipted; or • • ,_ • • . . •. ·• ... · • 

{b) proceed uoder Section~f the.l\"LAA. ' 
.,~"~< 

RECORD KEEPING . . - . . ~ .. , · • · 
"M•-. • •• • .~--. 

The Permit Holder shall hold at its regi&tered place of business the original 
permit issued for the current fishing season. The Pennit Holder shall atall 
times over the duration of the permit have available a certified copy of this 
permit on board each vessel. _Utili$ed to harvest AnchO\fY. 

.. . .. . 

11.2 The Pennit Holder shall keer ttie second copy of all larirlings for a minimlffl"I 
period of sixty ( 60) months • • 

12. LEVIES 

12.1 The Permit Holder must pay the prescribed levies for the f15h landed for 
prescribed species as stipulated; in the• Government Gazette (Gazette No. 
33518, dated 10 September 20.10): 

12.2 All levies and fees must be paid rnouthly in arrears and by the last working day 
of the month following the month. in.which fishiwas harvested. Non-compliance 
will result in a 10% penalty being charged. • 

12 .3 The Penri it holder must submit togetherwith all levy payments a levy declaration 
form. 

12.4 The Department may refuse to issue fishing, pannlts to Permit Holders who have 
any levies or fees outstanding for a period in excess of 30 days, or may suspend 
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the Pennit Holder's fishing permiu.r.1til all oijfotanding levies have been paid to 
the Department 

12.5 A nil return must be submitted for every month where no fish has been 
harvested. 

• ... ' ~ ' •• . 

12, 6 All re1ums must be. submitted _to the Directorate: Revenue Management via fax 
number 086 613 6256 or email to revanue@dffe.gov.za or post per address: 

Fisheries Management·. - -- :· -- ._. , 
Customer Service Centre. • 
Ground Floor, Foretrust Building 
Martin Hammerschlag Wc1y. 
Foreshore, Cape Town; :~001 • ' 

12,7 The information ,req1,1ired jn 12.S,mµ$J.be subm_itted when paying levies to the 
cashier at the Fisheries Management CustomerServiceCentre, Ground Floor, 
Foretrust Building, Martin Hammerschlag. Way, Foreshore, Cape Town. 
Altematively paymentmay be made via direct deposit at any first National Bank 
(FNB) branch or Electronic Funds Trant:.fer (EFt) to the following banking 
details: • • • • • • 

Bank: First Nati0nill Bank 
Branch code: • 210554 _ _ 
Account name:· ; Marine l.U!JQS;Be&ouirc(ts Fund Deposit Account 
Account number: 62123256~-ft".'-~;·; , .· • • _-_ 
Deposit reference: To. be supplibdby ForE.hust office on receipt of fish 
levy declaration. . , .. ·•. 

Kindly contact the Directorate: Revenue Management at rn.venue:.@.<;lff~.&C!.V..~ 
or facsimile 086,613 6256 or 021 '402 3016 (MsS Baartman}. 

' 
12.8 Failure to comply with 12.1 - 12.7 :n:iey_rer;uft in,proceedings in terms of 

section 28 of the Act. • • ·- • • • • • • • • • • • • 

13. VIOLATIONS 

13.1 A breach of the provisions of the MLF<A-&i ,i~se permit conditions by the ?Elrrnit 
Ho Icier will resuJt -In the . iniilation • of legal• proceedings under section 28 of the 
MLRA. Abreach includes: • 

(a) fumlshing information· to whir;tl the Department of Environment. Forestry 
and Fisheries ("the Departmerif') • is' entitled to, which is not true or 
complete; • • • • •· ·- • 

(b} contravening or failing to comp!y with a permit condition imposed or with 
the provisions of the MLRA; 

(c) being convicted of an ·offence in terms of this MLRA; or 
(d) failing to effectively utilise the permit. 

.. ,.·-

13.2 The Department may refuse to re~issue a subsequent permit/ permit shou~ the 
conditions sttpulated in this perinft not be adhered to. 
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13.3 The Permit Holder shall not land,. suU, receive or process any fish taken by any 
means in contravention of the MLRA. 

13.4 

13.5 

13.6 

13.7 

13.8 

The Permit Holder shall safely store all inorganic waste material, garbage and 
pollutants on board the vessel. Should We· Permit Holder discard any waste 
material, garbage or pollutants into the sea or !anding site or harbour, t_his permit 
will be suspended for a period determined by the Department and the Permit 
Holder shall. take those steps conslderEicf ne,cei;sary in terms of NEMA to 
remedy any pollution ca usacl •. ·. ·· • 

There shall be no transhipment or transferral of fish without written authorisation 
from the D~partment. S hoµ Id the Permit Holder tranship or transfer any catches 
without the written authotisatiorfofthe Department, the Pennit Holder shall have 
its commercial fishing permit revoke<:!; The transfer of ''bolyn" (pelagic fish netted 
in excess of the vessel's maximum hold capaeity) from one vessel to another Is 
strongly encouraged· in • this sector. -"Bolyn" is therefore not regard~c.! as 
transhipment or transferral of fish-for ttie porpose$of the small pelagic sector. 

The Permit Holder shall only harvest the ~fnount of fish allocated to it in tenns 
of the total allowable cafot, ("TAC") alloca:ted to it underSection A. Fishing over 
or under these limits may result il'l ~e inifiatior, of)~gal proceedings. 

In terms of the MLRA, the Permit ~bide, is:obliged t() report to the Minister any 
contravention of the_"provisio·n·s ofthe MLRA by any other person. Any such 
contravention must be repo~Q :tnE- Owpart"!e'"'t in. writing and. should be 
faxed to (021) 402~3663, Atten&,n'f~ CbietDtreetor: Monitoring, Control and 
surveillanpe. _..,. ··· • -~~ 

At any time during the course CJf the fisI,ihg tno or discharging, a FlsheryContrql 
Officer can request the skipper -of the- vessfit to provide the· cargo manifest or 
any other documents relating to-fishing operations. The skipper must comply 
with this request. • • • • • • • 

. • : ._· .: : __ ::_.: _: 

CONSULTATION AND ~OMJtYNl~ATIQN. 

14.1 The Permit Holder may·cont~~1,fr-~ Oepanment ir ,:.,rie Jf thefollowing ways (all 
correspcndencemust be.clean} •r~i:iH.;:d M- k s:tt;:hl'ctmatter): •• 

.i 
I Subject: Suhject; 
: Customer Services Customer Services 
• Centre, . Centre, 
. Private Bag X2, 1 Ground Floor, 
Vlaeberg, 8018 Foretrust Building, 
Attn: Qayiso Martin· 
Mketsu/ Johan De Hammerschlc:19 
Goede . Way, 

• Foreshore, 
•• <:;ape Town 
'Attri: Johan De 

··.Goede 
••----.,~•n"• 

MMaoai@dffe.gov.za, 
JOeGoede@dffe.gov.za 

.. . . .. 

Elv talephor1e 

0221141880 

~'12rul-. 

083 461 4522 

. 
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14.2 The Department will prefer to con;Sult and communicate with the Recognised 
Industrial Body (Bodies) representative of Permit Holders in this fishery. 

14.3 Communication regarding ailpermits and licences must be addressed to the 
Department and clearly marked, P-ermits and Licences. 

15. OBSERVER f!ROGRAMME 

15.1 Department wm require the Permit Holder to· carry one or more Observets on 
board its vessel at times during the: fishing season. 

15.2 The Observer sni:11! be fully ac~mmodated on board the vessel and provided 
with food and facilities reserved for officers. 

15.3 The Permit Holder shaU proportiooately bear the costs of the De:partment's 
Observer programme. • • • 

15.4 The Permit Hold er (as identified , in paragraph 1.4) must notify the Observer 
coordinator of the sailing time oUhe ves~l, not less thim 2 (two) hours prior to 
sailing. · ··· · · · ··· 

. .. . . . . ..... . 

15.5 The Pennit Holder shall allow the Obse(-vei unrestricted access to monitor 
fishing activity and con:iptiancie with oerrnit_co'riditions and ,aff applicable laws. 

15.6 Should the Department reason~~~:.J,':t..\~ Oti~erver i$ P~ing prevented 
from carrying on his/her obligatk:i_r~: • n any· way'Qr threa1ened in· any way While 
on board, the Department wiU call the vessef into Port and may take steps to 
immediately suspend fishing acth#ities. i-:,y t~e Permit Holder(s). 

16 TRANSFER Of: 1:J$.HIN§ RlqHT§ • 
,. . . . . . .. ... . :.: . . . . :· 

- . . . . . .. 

16.1 The Permit Holder may only ttansfe( the ·1011g~terrn cornmercial fishing ,right 
allocated to it in terms of !;;f"'"'fi;1n2~ of the MLRA reari rogether with the Policy 
for the Transfer of Commer, 1a1 nshing Hi~ots {Ga7<i:~e No 32449). 

16.2 Any transfer of shares or sale ot ~n~i""~ dlti'o' :« m¢rnbership interest that 
results in a change in contr9t. or . i..,wn~f"-lh,r- tif the Parmit Holder must be 
approved by the Departn,ent.in terrris 01 section 21. 

16.3 Failing to comply with 16.1 and/or 1 it2 m~y lead to the initiation offurther 
tegal proceedings including bi.it not tlrrlfted to proceedings In terms ofsection 
28 ofthe MLRA. • 

1 7 .1 The Permit Holder shall be obliged to· provide the Department with information 
required to carry out a pelform~nce measuring exercise, which information may 
include but not limited fu: • -·_ • • • • 

. . . . ~ 

(a) Data regarding transforma1ton l~yels; 
(b) Sustainable fishing pra~ti~ -. ' • 
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(c) Data regarding investments made in the fishery and Jobs created and 
sustained; and 

( d) Data regarding compliance initiatives. 

18.1 The Permit Holder must take oognrsance of sustainable fishing practices and of 
the impacts of fishing on the ecosystem (also see Section C). 

18,2 In this regard steps must be ·taken :to minimise the incidental mortality of 
unwanted by-catch. By-catch of chub mackerel and horse mackerel 
{maasbanker) should be managed as per- the att;.lched proposed by-"Catch 
management plan (Annex.ure B) (also see paragraph 9~6). 

18.3 Furthermore, steps must also be taken to minimise impacts of fishing on top 
predators, such as seabirds (see paragraph 6.1 (iv) and {v}). 

1. GENERAL 

··.; 

.1~-~_gt:TION ~~ ~ MANA~l:ME;NJ IVll;~~t;.§ 

.ee~g.1c~.r:•~11,..1,~_Nct!C>\lY): 20~,. 

.,·. -:.· 

1. 1 This pennlt is issued 'su$~..ta .n1e_~, provisions of the following 
once finalised and/or prornulgaTod fsee,,atso Paragraph 2.1 of Section 
B): 

. . 

a) Pelagic (Anchovy-Anchovy) Fishery Management Pian (to be 
developed), and; • • • • 

. . . . . . . . . . . . .· ·.· 

b} National Ptans of Action for the C<mservation and Management of 
Sharks (NP0A~s'1ai:J{s) a.nd Seabirds (NPOA-seablrd$}.· 

2. Q~SERVER~ 

2.1 

2.2 

2.3 

The Department wishes tp_ achu~'\;:;: coverage of at least 10% of the 
annual catch per Pennlt Holder and 25% during the 8-Season (should a 
B-season exist). The cost of Observer coverage for the B-Season shall 
be borne by the Permit Holder. 

The requirement to· carry • an Observer in accordance With the 
requirements of the Department's Observer programme (Section B, 
paragraph 13.1) is a simple approi1ch to achieve this goal. However, if 
this approach does not achieve the desired goal (e.g. through Permit 
Holders· shortening trips when Observers are or, board) then a more 
onerous approach may become necessary. 

The onus is on the Permit Holder to ensure that one or more Observers 
are earned on a minimum of trips (10% of"total number of annual trips). 
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2.4 ft is the Department's intantiori to jntroduce a cost-recovery framework 
for the Observer prQ(Jramrne a;id costs may be borne proportionately by 
all Permit Holders intha S&Cior. 

3.1 The Permit Holder musHake cognisance of sustainable fishing practices 
and of the Impacts of fishing on the ecosystem (see also Section a 
paragr~ph 11.1). 

3.2 In this regard steps must he taken to minimise the incidental mortality of 
unwanted by--catch. -By-catch of chub ma.ckerel and horse mackerel 
(maasbanker) should. be managed as per the attached by-catch 
management plan (Annexure .8) (also s~ paragraphs 9;6 and 11.2). 

3.3 Furthermore; steps must a1so be taken to minimise impacts offishing on 
top predators, such as seabirds (~®-also Section B paragraph 6.1 (iv) 
and (v)). • • • ' ••••••• 

4.1 The Policy on the Al!o~tfr:~n . ~c:td . Management of Small Pelagic 
Commercial Fishing -Rights; 2021 states that following the allocation of 
15-year: commercial ft.thing rkii'1is fn this sector, the Department will 
~cilitate the consolid~t~~f.Jfttrnl!~. ·•.· • • ~f· ~Hs active in the sector; it 
necessary. • • " ~ ·~ 

• ~ -~ •, : ~ ~ • 

t . , , -

Page 17 of 31 



Pelagic Fish {Anchovy) Permit Conditiott$-l/e,.Jlon 2 15 January 2024 ... 31 December 2024 

ANNEXUREA 
SCHEDULE: PILCHARD CATEGORISATION 

Notes: 

1. Distinguishing between large and small pHchard: 
• LARGE~ g~ater than(>) 14.0 cm Total length (L 7); and 
• SMALL= fess than or equal to (:S:) 14.0 cm (LT}, 

• ALL juveni_le pilchard (14cm and smaller) will !_~W_/ff.'$ be categorizedto ''PILCHA!iD BY­
CATCH s 14CM" 

• Adult {larger than 14cm) pilchard reflecting more than 50% in ANY sample as part of the 

ENTIRE sample will ALWAYS be categorized as "OIRECTEO PILCHARD" 
• Adult (larger than 14cm) pilchard ltss than 50% in Atf£ sample as part of the ENTIRE 

sample will ALWAYS be categorized as "PILCHARD BY-CATCH > 14CM'; 
• For the purposes of pilchard categorlzation, ICE /WAJER and JELLY will !iQI be taken into 

account! 

2. Whether fish is cooled or not is ofnp $igni(icance fc)r categorisation purposes. 

3. Exampfes of how • to determine allocations based on the revised pilchard 
Categorisation Flowchart are g_lv9,t1 below ._. • : 

. :':': .... ~~--,< .. · .. 
·~'-· ... '.. 

•.•· . . . .. . 
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Pelagk:- Fish IAndzovy) Permit Condltlons-Var£fon 2 . 15 Janutry 2024- 31 Dec.ember 2024 

SARDINE CATEGORIZATION FLOWCHART (OCTOBER 2010) 

SARDH~/E MORE THAN 50% OF THE TOTAL 
~.,,,.. ,,~ ..... --~~w·•;...-,,.·-,,.._!'"' _ _ ___ --:--"' .. - ............. ~~..,---~,-,.,,,,.bt~ ~ P'"~~ ... ,!W<>~~ .... ~::&.?-~ --

SAM PLE MASS 
-·~·:/>> "Z, .. ~ ---· 

I YES, sardine > SO¾o-f sample mass 

/ 
i 
I 

DIRECTED 

. PILCHARD I 
I t 

rs •• ALL 

CATCH s 14cm 

Notes: · . . . . . . 
1) Small sardine ah1.•.~-, · • "PILCH:ARD BY.;;CATCH 114CM" 

2) Big Sardine formii,g-p;:rt of mortc- than i:;(,I.~,. i~r the sample (thus 
. i . • .. . .. 

targeted) always "OH;ijt"!:U) ~IL<:°H,'HtD" • 

3) Big Sardine forming partv1 t\~~~.i '},t;·'/ess than SO% of the sample 

. J!hus n~t .~arrett?d) always_,"PtLCflARD BY-CATClt~ ~4(;JVI" 

I lllG > 14cm Total Leng~ •. SIVIAU. ~ 14cm Total Length ·········· : 
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Pelagig flsh {Anclrovy) Permit ConditioM - VGri.l"n 2· • 15 Jan~ry 2024 - 31 D11ctlfflber 2024 

EXAMPLES 

Monitors take samples of ±5kg at regular intervals then sort the sample into the 
different species. Pilchard are further sorted into large{>14.0 cm total length) and sm~II 
(:S14.0 cm tota_l length) categories by measurint.:~mJ the fish. The mass {kg) per 
species, and that per size category of pilchard, are then recorded in the appropriate 
column on the OM/EN 26n/3 (Inspectors fonn). 

A. ANCHOVY· the f~1MAR'( species (50% and more of the ENTIRE SAMPLE - regardless cf 
what.was ESTIMATED by skipper) 

Anchovy I Only small pilchard in sample: 
Small pilchard ALL pllchard booked to "PILCHARO B¥-CATCH .s 14CM" 

I 
-_:_ ...... ···: .. ·::··.::·.~· ... ••• 

Anchovy Only small Anchovy in sample: 
Small ALL pilchard booked to"PILCHARD BY.CATCH !S 14CM" 

. ! pilchard .· 

I 

Other Species 1 

Anchovy 
Large 

pilchard 

• • •. ~- l- . . . . . . . . . . 
-.··-... '"· .. •' : .. ,.....,......, .••• 

.. .··.; 

Only large pilchard in s~- • · -?----..c- _ 

DETERMINE pilchard pereenta~ Di~E SAMPLE, i.e. ALL inclusive, i.e. • 
total added samples mass: • , . • • • 

~~mufft .. · ... · •.. .. . . .. 
Anchovy 3.001 kg and 3;234kg large pilcham, TH.US pilchard portion of the sampfe: • 
3.234 / (3.001t3'.234) := 51.8%', - . . . 
pilchard in this example is mor& tllan 50% of the sample th us ALL pilchard booked ' 
to "DIRECTED PILCHARD"·, - - • ·- •• • ••• - •• 

Exarm:ile2 
Anchovy 3.562kg and 1 -~~t:9 , - •·0 i ,:it-Lici, ; • . , • • ,-,1lchard portlcm of the sample. i 

; 1.234 I (3,562+1.234} :: 25J ,; • . •. . . 
1 pilchard in this example is les-s than t{A,~ •. ~' d\_e sample thus All pilchard booked to 

~PILCHARD BY-CATCH > 14CM" -
l ___ .,......., ....... , .. 

Anchovy . •• AncholJ)', large p!ichard and other species in sample: - ] 
Large pilchard •. DETERMINE pilchard. percentage of the EfiI.IB.E..SA_MPJ..E,. i.e. ALL inclusive, e.g .. 
Other Species total added samptes mass; 

.wnt11~1 
.· Anchovy 3.001kg, 3.234kg large pijehard, 0.123kg rnaasbanker and 0.050kg 

mackerel. THUS pilchard portion of fhe sample; 3234 / (3:001 +3.2.34+0.123+0.050) 
'=50.4% 
i pHchard in- this example js m~m.thl11: 50% of the sample thus & pilchard booked 
lo ffDIRECTED PILCH.ARV • • . ••• • ••• •• • •• 
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Pelagic. Fi&II {Anchovy) ~nnit C-ondiUons - Vero!o11 2 1~ January 2024 - 31. ~mher 2024 
-.· .,., ~ • ..... _.: .. ·-~ .• ··,.·.~,· ·.---· : ·. ,·=·· -'--~- - •• ••••••• .. : ... - . .-. . 

When Pilchard is the PRIMA_RY species {50% and n1ore, J)f the ENTIRE SAMPLE - regardless of 
what was ESTIMATED by skipper) then this i~ ;;ppllcable 
B. PILCHARD 

Large Pilchard • Only large Pilchard in the sample: 
All Pilchard booked to "DIRECTED PILCHARD" .- • 

l Small Pilchard Only small Pilchard in the sa~ple: • 
ALL Pilchard booked to "PILCHARD BY-CATCH~ 14CM" 

I. 
Large Pilchard 
Small Pi!chan:! 

Only large Pilchard ANO sma~ Pilchard in the sampJe: 
Examples: • .•. • •··. • • 

1 3.978kg large Pilchard ar11:I 0.32511§..small Pilchard THUS: 
3.978 / (3.978+Q;325) -=92.4% large Pilchard and 
0.325 / (3.978+0,325} "'7.6% ~inatl Pilchard ••••• 

Large Pilch.a rd is !f\O[~than 5Qo/t •. thus latge.Pilchaid portion booked to "DIRECTED . 
. PILCHARD" . • •• •. _ .. • _ • _ . • . . . •• ••• • • • 

Small Pilcl'lard is ~~.thiI.t~O~:. thus smaU:Pilchardpaniori bookedt() "PILCHARD 
BY,.CATCH!ii14CM". ·, ·:: .. -...... - ·" . 

·,'--":'.'"' . '·-·-.::,Ii:! 

2. 1.978kg large Pllchai~~S2~rnall Pffchard THUS: 
1,978 / (1.978+4;325)"' 31.4% largt- Pilchard and 
4.325/ (1,978+4~325),; 65 6% sm.;;pilcharcl 

Large Pilchard is !!~ than 50%, thus la~ Pilchard portion booked to "PlLCHARD. 
BY-CATCH> 14CM" •• 

• SmaV Pilchard is bllOf<ed lo''Plt.CHARO ev.cAtCH s 14CM" ........•. 

-----~ ,.... --
Large Pilchard Only large Pilchard in the s,, 1r -

Other Species Examples: 
1 3.978kg large Pilchard and O.3~Skg lantern fish THUS: 

3.9781(3.978+0.325) = 92:4% large Pilchard 
' • 

Large Pilchard is tnore th~IJ .5()%;.lf:\yt large PIichard portion booked lo "DIRECTED 
PILCHARD" -·. • • • • 

Examples: . . 
2. 1.976kg large Pilchard .and 2.3.25.kg lantern. f!SJ7 THUS: 

1. 9781( 1.978+ 2;325) = 46.1 % farge Pilchard 
~ . . . ~.. ~ 

Large Pilchard ls ID.I thi111'! ~I.Jfil.lJ large Pilchard portion booked to "PILCHARD 
BY.CATCH> 14CM" •• 
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Pelagic Fish (Anchovy) P~rmil CondiUons-Vr:;,,._;t;n :! 

r·-~----- .. ~-• .. : . . . ·- •. · ...... •.. . : ... ·"~ , "' '~'"'--'"' , ...• "- . -,,i~~ •• -~- :. • ••••• -~___,.... 
· • • · · Ex~2~l • • 

Anchovy 3.501kg; 2,234kg large pilchard, 0.012kg maasbanker and 0.150kg 
mackerel, THUS pildlard portion of the sample: 2.234 / (3.501+2.234-t-0.012+0.150) 

.· =- 37.8% 
i pilchard in this example is ~s lhan ~ of the sample thus ALL pilchard booked to : 

"PILCHARD BY-CATCH> 14CMP i 

Anchovy Anchovy, small AND large pilchard in sample: 
Small pilchard DETERMINE pilchard pertjntage of !he ENTIRE SAMPLE by size. 

·Large pilchard • • • • 

I Note;AN(;!:{OV'UUn~-PRIM[{RY~jes! 
Example • 
Anchovy3.001kg, 1.634kg large.pilchard and 1,231 kg small pilchard, THUS: 

_ Large pilchard portioywf 1he ENTIRE sample: 1.634 / (3.001+1.634+1.231) = 27.8%. 
: AND _, 
• Small ,pilchard portion of !he ENTIRE sample: 1.231 / {3.001+1 .634+1.231)-=20.9% I 
, Small pilchard in this el(ample is booked to MPILCHARD BY-CATCH s 14CM" 
I • • • . . . . . . . - . . . . 
I . . , . . , . . 

: Urge p .. ilchard .. · i_n lhis .. exa __ • ·_ mp_ ·_ie _i_S IDs limn ~Ol!, of the sample thus TIUS P0.B1J!lN I 
. ' Qti!ij~-~J}ilc;;hlfd.~)5od t9_"PtLOHARf> BY-CATCH> 14CM" • 

-. . . . . . . . . . . . . 

-----:.· ..... · . .",: . : .. _:"·· ·_...;..-,· .. : .·.·_: ____ ·~. :;· · ... ··· - • 

' ~. •• .. ; ~~~:···:~~_;-· ••• -~~~--~ • 

Anchovy Anchovy' small pilihard ,: large p~iat:~ Atio other species in sample: 
' Small pilchard DETERMINE Anchovy percentage of~ fNI!fili_ SAMf:LE by size. 

Large pilchard . _· •. . • ·• ··•· . •·· • 
Other Species Nol~AN.CtlQYY~Jn~.PBLM~~f!J. . ' 

t • •• .. • ••••• •••.•• . .•.......... ······· 

I Examl2.!e . . . 
Anchovy 4.021kg, 0.634kg large pilchard, 0,131kg small pilchard, 0,03kg 
maasbanker, and 0.1111 g_ mackerel THUS: 
Large pilchard portion:;~-:. ENTIRE sample: 0.6~~ 1-::.021+0.634+0.131 +0.03) = 
13.1% ANO • •• 
Small pilchard portion of fht S~tiRE i;;.1rn•IE i.l • . f / (4.021 +0.634+0.131+0,03} = ! 
2.7% •· ..• 

SmaH piichard booked to "PILCHARD BV-CAT~ s 14CM' 

Large pilchard in this example is lffs than 50% of the sample thus TH.l$.PQRI19.N i 
91.t.ASiE Wlc;httttbooked to "PILCHARD BY-CATCH > 14CM" • .. . . . 
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Palaglc Fish (Anchovy) Permit CondlUon•-V~ral"II 2 15 January .2.o:4-J1 .De.c.embctr 2024 
-••• .~--•--•----~••• • ' •,-,....,.-., ....... ....,.wt•~--·~•• •N• •• 

- - , .. ·--~··· .. ~-~- , ..... " .. ·'""'''"'·- . .. . ..... . 

Small Pilchard • Only small Pilchard in tne samph.r 
Other Species ALL Pilchard booked to "PILCHARD BY-CA'fCH s f4CM" 

Large Pilchard· 
1
. Only large Pilchard, small Pilchard AND other species in the sample: 

Small Pllchard ! Examples: : •. • , , • ' 
Other Species • 1. 3.978kg large Ptlcllard, 0.325kg-smal1Pilchard and 0.023kg anchovy, ADD 

C. REDEYE 

THUS: • 
3.978 I (3.978+0.325+0.023) = 91.9% large Pilchard and 
0.3251(3.978+0.325+0.023) = 7.5%smaH Pilchard 

. • • • . . : 

Large Pilchard is .more IAAn. 50%. thus 1arge Pilchard portion booked lo "DIRECTED 
.. PILCHARD~ •. • •• ··•·• •• : •. •• • • ·• ···• 
• 1 Small Pilchard is booked to "PILCHARD BY.CATCH.$; 14Crr 

I . . ..... 

• 2. 1.978kg large Pik:har4, 2.325kg ~!"fl~11 Pilcharo and 2.523kg anchovy 
THUS: . . • , ... · ..... 

I 
1.978 / { t97$+2.32~2.523} ::• 28.9% fa~rge Pifohard and 

. 2.325/( 1.978+2.325+2.523} := 34% sm~ff Pi~bard • • 

Large Pachard is J9$...-t,t,bf_i.1 $?~$J~ i;.,gc rllichard portion booked to "PILCHARD 
, BY-CATCH> 14Ctr .. • · • .. •.·· ·•· .· • · ·. •••.· •.•• • • 

. I Small Pilchard booked.~ ~.L.~H~ 3.v~:!~~~~. f 1:~c~• 
. . . . . . .. 

J 

l 
Rationale: When RED EYE is the eBHMRY. species (SO~, and more of the ENTIRE SAMPLE -

1
~gardless oJ ~at wa.s E~TIM~ ~Q by ~kJ?.l~~d the.n thrs_l~ ~llcable ... 
I .. . . . 
. . RED EYE • Only smaff Pilchard in sample: . • . • . 
Small Pilchard i ALL PYchard booked ·1.'. "P1LC_HARD BY~Al CH~ UCM'' 

.! ···.··.· ··---·-. ·. . .. •· ·.·.,, .. · .......... : .. _.,,.......;.... .. , :~ -~.---· "-'.'".. . ..... --

----. . . 

REO EYE •. Only small Pilchar.din sample; . · .. · . · .. 
Small Pilchard & Pilchard booked to "PILCHARD SY-CATCH S 14CM" 

Llher Species · .. 

. ,. 
~-... , .. ~~~-~ . 

RED EYE Only large Pilchard in sarripie: . . . . . 
Large Pilchard DETERMINE Pilchard.percentage of the E.N.JJ_Rc SAMPL!:;, Le. ALL inclusive, Le. 

total added samples mass: • • • • • • • • • • • • • • • • • • • 

Exa\ltJeJ 
RED EYE 3.001kg anµ 3.234kg .. Jarge Pil~d. THUS Pilchard pprtlon of~ $al'.0Pl~: 
3.2341 (3,001 +3.234f- 51.8% • • • •. 
Pilchard in this example is more:th"'o ~ of the sample thus ALL PHcharo booked ' 
to "DIRECTED PILCHARD" ·-- '. - . __,_ .~:~. . . - -~ ..,_ . 
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Pelagic Fish (Aneholl}') Permit Conditl:ins •- Version 2 • 1SJanullfY 2024-.31. De~ber.2024 
--- • - ·- •• _.,.....__._....,... __ • • .............. ~ - ~,. ~ -·y -" < ""'"' ..... . = .... ~ .......... ·-Exari'lQJe2 -· -... -- -_,•--·--.- · , ...... _ ·. _-,.,,.:- ---:-. "'.-· · ... .,..-... · --· · -- · · 
j _REDEYE .. 3.562~g and 1.234kg large Pilc11ard, THUS Pilchard portion of the sample: _·1. 

1,234 / (3.562+1.234) = .25.7% • 
Pilchard in this example Is Less than 50% of the sample thus ALL Pilchard booked • 
to "PILCHARD BY-CATCH> 14CM" 

RED EYE I RED EYE, large Pilcharcl ;lid other species in sample: 
Large PilcharQ . D.ETERMINE Pil~hard P.~r~ntage ofthe ENTIR~-~A.MP~E, i.e. ALL inc!usive, e,g .. _ 
Other Species • total added samples..mass: : ,: . . • • • • • 

ExamµleJ 
RED. EYE 3.001 kg, 3234kg large Pilchard, 0. 123kg maasbanker and 0.050kg ·1 

mackerel, THUS Pilchard porticm;.ofthe sample; 3.234 / (3.001+3.234+0.123+0.050) 
"'-50.4% • 
Pilchard i.n this example ls mmJb...~,§9% of the sample thus ALL Pilchard booked 
to "DIRECTED PILCHARD"'. • • •• 

Exam t,;Je 2 
RED EYE 3.501kg, 2:234kg- large Pilchard, 0,012kg maasbanker and 0.150kg . 
mackerel. THUS Pilchard portionofthe sample:2234 ! (3.501+2.234+0.012+0.150). 

=37.8% ••••• : , •••••••••• ·• 
Pilchard in this e~ample _ is Jesi!hi'l!t~~ 01 the sample thus ALL PUthard booked 
to "PILCHARD B_Y-CATCH > 14CM': • • • • ••••• 

Red Eye I RED EYE, small AND large Pilcham in .samole: . 
Small Pilchard • • • 
Large Pilchard DETERMINE PHchard percentage of the .f;NTIRE SAMPLE by size. 

. . • .. 

• N9~: R!;[lfX~~lti~f~fMARY_ sQe~I ·•. 
Example 1 . . . ....... __ .. 
RED EYE 3.001kg, 1 m4~1Jarge Pifcnaid a,,d 1.2311..~ SMall Pilchard,. THUS: 

; large Pilchard portion:-·· th_ t:NTIRE~ampte· 1.6?4., '3001+1.634+1.231) = 27.8% 
iAND .. ••.• · · -.•. · 
; Srna!I Pifchard portion of th.1:: Hfi ,RE , ,t -~...t- L •. • , (3.001+1.634+1.231)::: 20.9% 

' - . . .. . . 

• Small Pilchard booked to "PILCHARD BY-CATCH :S: 14CM" 

Large Pilch.ard in this example is ~uJrum s~ of the sample 1h us T.1:1.1$ PQRJ~ I 

QELARG.f PIL.CH.Af!.Qbook6d to "PILCHARD BY-CATCH> 14CM" 
- -

' '"' • ,.,,.. •••,.~-~•u~, ...... ••• ...... .......... . . . . 

RED EYE RED EYE, smaU Pilchard, large.Pilchard AND other species in sample: 
Small Pilchard _.. . . . . . . . 
large Pilchard DETERMINE Pilchard p&rc+mtagaofihe 00.IRE .. SAMP!,,Eby size. 
Other Species I · · · .. 

, NQi.fl:.REO.EYiliha.PruMABY~ • 
1 
L 
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Pela !JI c Fish (A11cllovy) Pennit Ccnditiont! - v .. ~.sf<1rt 2 15 January 2024 - 31 December 2D24 

D. LANTERN 

·Exam;'.lleJ I 
RED EYE 4.021kg, 0.€-34kg large Pilchard, 0,131kg small Pilchard, 0,03kg • 
maasbanker and 0.112kg mackerel THUS: 
Large Pilchard portion of lhe ENTIRE sample: 0.634 / (4,021+0.634+0.131+0.03}:: 
13.1%AND 
Small Pilchard portion of the ENTIRE sample: 0.131 / (4.021+0.634+0.131+0.03) = . 
2.7% 

Small Pilchard booked to "PILCl-iARD BY-CATCH s;.14CM" 

Large Pilchard in this example is le$1i_than 50% of the sample thus Itll§...PQR.lli>..H l 
Qf bAR.~;eQ._c~ booked-io "PILCHARD BY-CATCH> 14CrK • • • •••• f 
. . . . .... 

Rationale: When LANTERN is the P.B.lMARY species (~0% a.nd more. of the ENTIRE SAMPLE -
re~~rdleu oh~~ Yf~S ESTIMAT_~p_by s~p~r) the~#11$-:it~P.Pli~~bl~--

i 
. LANTERN . • Only small Pilchard In sampla: .. : • . . . .. L Sman Pilchard .. • AL~P~chard booked to "Pl~C:~RD sx~cATCH ~ 14:Ci 

LANTERN Onlysmalt Pilchard in sa.rri_ple: • • . 
Small Pilchard ALL Pilchan:I ~ked to •·~1L'CH~Y~"l'Cfi :s 14CM" 

• · other Species • ·:.-,- • • 

LANTERN • Only large Pilchard ln sa~1~!1:1: ·• ··• : .····•· •••• ·• . I 
Large Pilchard DETERMINE Pilchard pa~eritagt etf 1he ~N .. Tiaf~MPLE, I.e. ALL inclusive, i.e. , 

. • total added samples mass: •. • 

• ~mm~t 
LANTERN 3.001kg arnft ,f :;.; 1~i<:3ePilcharrl '· ·! •:· • ifchardportionof thesampte: 
3.234 l (3.001+3.234) = 5i.t { 
Pilchard in this example is more lr.~ti . ?.f -~ . •·•ii sample thus ALL Pilchard booked .. 
to "DIRECTED PILCHARD" 

, ~.mr!e...2 . . .. . . . . . . 
. 
1 

LANTERN 3·.562kg and 1:234kg large Pilchard, THUS Pilchard portion ofthe sample: , 
1.234 / (3.562+1.234),,, 25.7% ;_ 
Pitchard in this example .is l~u than .5Q¾ of the sample thus All Pilchard booked • 
to "PILCHARD BY-CATCH> 14CM" •• 

i 

LANTERN LANTERN, large_ Pitchcim;i and other species in sample: 
.
1 

Large Pilch~rd DETERMINE PIichard. perc~nta{Ja. ~f the ,t.NI18f; SAMPL,!;,. i.e. ALL inclusive, e.g. 

1 
Other Species total added samples mass: 

I 
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Pelagic Fish (Anchovy) Permit Condttiona ~ Ve!lllon l! 1S Jam.11,y 2024 - 31 DecernbeT 2024 

- • .- ,rA~W:~~: ;:01 kg~~;34kg ~:ge ~:a;-~~:-2;~-~aasb:·~:-~nd ~~~50kg 

mackerel, THUS Pilchard portion of the sample: 3.234 / (3.001 +3.234+0.123+0.050). · 
=50.-4% 
PHchard in this example is .more ~!l 50% of the sample-thus & Pilchard booked. ( 
to "DIRECTED PILCHARU 

I 
• I 

Example 2 . . . . i 
LANTERN 3.501kg, 2.234~9 large Pilcharrl, 0.012kg maasbanker and 0.150kg ! 
mackerel, THUS Pilch~rd,poijiqn of the sample: 2.234 / {3.501 +2.234+0;012+0.150) • 
;; 37.8% • • - •• - I 
Pilchard in this example is Jess tha1150% of the sample thus All Pilchard booked • -

1 to "PILCHARD BY-CATCH >14CM" •• 
1 

,. 
I 

LANTERN LANTERN, small AND large Pilchard in sample: i 
'. Small Pilchard i 

Large Pilchard DETERMINE Pilcher~ percentage of the .E~!IRE SAMPU:, l.e. ALL inclusive, e.g.>f 
total added samples mass. 

. . ........ . 
• ' Note: LANTERN.is the PRIMA~cles' ,'' 
• ~J11p!e.j. ·- ........... '-•• ·_ - • ..• •.• ••. 

LANTERN 3.001kg, 1.634kg large rm.chain and 1,231kg small Pilchard, THUS: 
Large PIichard portion of tqp~TIRE s;:i~,pie: 1 :~3-~. l (3.001+1.634+1.231 J = 27.8% , 
AND · , · · .-..,,.:,. · ·. •··· ··· ' 
Small Pilchard portion .of 1he ENTJR~ sample :1-:2311 (3.001+1,634+ 1.231) = 20.9% ! 

. . . j 

Small Pilchard booked to "PILCHARD ~'<-CATCH ~.14CM" ' 

I ~F~~~~~~~~~~:~~~~~~~~Hl$eQRDON I 
i ' '" ' ' ' . '' .. ·.''. ''' ' 

LANTERN LANTERN, small Pilch..rd :,irq~ Pilcr1ard AND othe,,-01>:de$ in sample; 
SmaUPilchard . . · 
Large Pilchard DETERMINE Pilchard per<.;c-:<.>~~1i, ,;,f ,_;,' G111i:-iR'~ bAMPLE, Le. ALL inclusive, e~g. 

; Other Species 
I 
total added samples mass. . • .. . 

NQ!~: I.ANTERNJt.1he.P~ . 
. Exmnr:l~J. . -. · - -- · 
I LANTERN 4.021kg, 0.634kg- large Pilchard, 0,131kg smal) Pilchard, 0.03kg 
• • maasbanker and 0.112kg mac:kereLTHUS; 

large Pi/chard portion of !he ENTIRE sampte; 0.634 I (4.021 +0,634+0.131 +-0.03} = 
13.1%AND 
Small Pilchard portion of. the ENTIRE sample: 0: 131 / (4.021+0.634+0.131+0.03} = ; 

. 17.1% •• · • ' 

1 Small Pilchard booked to·~PILCHARI) BY-CATCH~ 14CM" 

···• Large Pilchard in this exa:mp!e-is-Itu.than.®'% of the sample thus IHISP_QRTl~ 
O_F ~;PILCHABQJ)91'l~~~Jo "PIL¢~~~'(~ATC~> 14CM" : •••. _ 
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•-• ., •~-.-• .. •• .. •;,"• " .. , A • .. • '~•:•• •-•~oA,::,,,...,A,, ,..,._ M ,,- ••"'A••• .... 

ANNEXUREB 

.~-catch ma~.a~~~ment for Chu~ iyi~,;kerel aug,H9Eie.~ackerel 
. . .. . .. . . . .. . . .. . .. 

The targeting of species, other than anchovy, pilchard, Jantemfish and red eye is not 
permitted in the small pelagic sect<>r. However, occasionally specie$ such as horse 
mackerel and chub mackerel are cau_g_ht ~s inck:lerital by-catch. 

The following steps must be followedwithregard to managing theincidental by-catch 
of horse mackerel and chub macke~el; . • • 

1} 

2) 

3) 

5} 

6) 

If horse mackerel ex<:eeds 401:>/o ~f the total landing, then that particular 
fishing block in which the fish·was caught~hou!d be closed to purse-seine 
fishing for a. period of 7 (severi)days. Once 40001 oftlorse mackerel has 
been land~ the horse mackEfrel by-<:atch • threshold .&hall be reduced to 
20%. .•• • • 

If chub mackerel ·exceeds. 40% ofthe total landing, then that particular 
fishing block in which the fish was pat1ght should be.closed to purse-seine 
fishing for a period of1 {seven) day,$. • • • • 

. .. .. ...... . .. . . . .. . ... .. 

If there Is a possibiJity·thattlle. perc;ent~ge by~catch.ina particularly set has 
exceeded the relevant ·by-cstch tt,reshold,Jhe skipper should immediately 
(i.e. before. steaming) n~_th.e n1r1e~ea (:()ntfoller to tempararity 
close the relevant blockwhe~~nia,de; In addition, the skipper 
should also inform other *-l9pe rs i mmediate.ly (l.e~ before steaming) of the 
possible high by-catch . in ·the· block by broadCElStlng on. a . general radio 
channel which wm be heard by all fishers. A r~¢otd of time of. broadcast 
must be kept in the ships. lQQ. Section 28 proceedings may be ins1ituted 
against a Skipper lf established that this, condition might have been 
COJltravened. • • 

Blocks refer 1o the 1t : . ~.omile•Plocks ~s fndi• ~l , In the skipper's Daity 
Pelagic Catch Statisti~ L..J,~ks a.nd 1:1r~as re.f•, t .. dTeas ito fas follows: 

a. Area 1 :: No.rth ti• •'· ,;1.,,'~•rt's Bpy 
b. Area2 = Lambeth i'l:'.i1:.w $i h~.:it! ,,-,Say; 
c, Area 3 = St Helena Ba:; i(, !\~\...:~,1 Island; 
d. Area 4 = Dassen l~lancl to CapEf Point: 
. e. Area 5 = Cape Point to Knysna; 
t AN:1a 6 = North ofKriysr1a • 

If the catch llmit in pa(c)grap~ 1 an~ 2 above has been exceeded, then the 
responsible offloading offlcia.1. (Marina Resources Monitor) must confirm 
this with the local respcmsibie • Fishery Control Officer {FCO), as well as the 
nominated area controller after offloading the entire catch. 

The deslgna1ed are~ oontrQilershould lnfonn the Chief Area Controller of 
the by~catch limit being exceeded. in writing. The Chief Are.a Controller 
should in tum inform an area cont~llers (i.e. the rest of the industry), as 
well as the FCO of the specific flshlng block which should temporarlly l:>e 
closed for purse seine fishing.· 
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7) 

8) 

9) 

10) 

The Chief Area Controller will dec~re a block open once the "'voorlope, 
vessel's horse by-catch is less th:an 40% (or 20% when more than 4000t 
horse mackerel has been landed}. This should be done in wrffing to the 
relevant area controllers, Mr, J. De Goede, local Marine Resources 
Monitor and the lo(?SI ~co. 

The Chief Area Controller will declare a block open once the .. voortoper" 
vessel's chub by-;catch is .less th;;JQ 40%. This should be done in writing to 
the relevant area controlle·rs. Mr. J.· De Goede, local Marine Resources 
Monitor and the local FGQ, • . • 

The Pennit Holder/s that was/were responsible for closing a block while 
having oversubscribed the. by,-cafoh rule will also be responsible for the 
cost of re~openihg tha_t block after the seven day closure (weather 
permitting) to ensure that qther Permit Holders are not re$lricted in their 
ability to· fish the clos~ block. Should the • landing • have been a split 
between more than one Permit Holder, then the cost shoufd be shared pro-
rata by those Permit Holders. • • • 

Any Permit Holder who Wishe$ tQ Operate within a closed area following 
the 7-<lay closure may request the aroa controller that the area be tested 
and to.nominate a fiv:o.orlop_er"vesset.· · • • • • • • 

• ~ • . .. . . . . : : . .: . . . . . . 

11) Closed blocks which haiet.JJ_ot b:¥',; Jested '$Ubsequent a 7-day closed 
per~odwilt automaticallybe"~red,~4.days af1E;)r the 7-day closed 
.period.·. . ··-,, ·· 

12) All pelagic blocks are open ~yd~~ault a! the start of a pelagic season. 

13) The species composttion of the landing should be .confirmed. by the 
offloading officiaJ only. • 

14) A "voor!oper" vessel flldSt be,nominated, in w~iting, by the local area 
controller, and forwarac;;;.d :,0 the local F CO: tr-~ r ,hief Area Controller and 
Mr. J. De Goede. Tnto· ·,,,1rter should \('I· :1rn1., the time of departure 
subsequent to the: 7'(sever, r::,,', doSra IJ~fi.. •\ the vessel name, the areas 
(blocks) to be fished and th~ ;;:air.tu;; oi th£> -Juserver. 

15) A nominated Rvoorloper" ve$S~I must carry an Observer at all times. 

16) A maximum of4 (four) "vqorloper"vesse!s per area may be nominated and 
only one vessel allowed to tl;!lst a bloek. 

17) The nominated "voorloper'.' vessel wHI be exempted from the 40% by-catch 
limit • • 

1.8) Section 28 proceedings may be Instituted against an Permit Holder if a 
vessel fishes in a closed block. 

• ·- '. 

19) A by-catch management featli·consisting of J. De Goede (MCM - Marine 
Resource Management), the local FCO (MCS - Monitoring, Control And 

, . 
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Surveilla nee) of the area, the 'Chief Area Controller (Industry) and the Area 
controller wilt take responsibility tor the impiementation of the by-catch 
management plan. All correspondence should be emailed through to J. De 
Goede at Jd!l.G9~de@dff~,!dP..Y.:.~ and the nomiru:rted Chief Area 
Controller (to be·nominated by lri~ustry). 

20) Copies of letters to indic~_te_ "yoorlpper" vessels should be attached to the 
landing declaration. 

1• . ' .. ,. 
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• ANNl:XURE C 
Designated !anding sites for the Janding c,f catches made by small pelagic Permit Holders 

_ Dasl!!natrtd Landin.:: Sltlls. 

Cape Town Haitiour 

Hout Bay Harbour 

. St Helw, 8ay 

lamberts Bar Harbcur 

I Laa1plek Hartiour 

SL Francis 8ey 

Addrll!IS$ fol FCCl ~~ ., .... 
Fish¢rills MallBgsment • • 
fare I nm Bulldillg 

Halbourbd 

M&CMoffice 

Qmql!,!Qt~I ~ t ....... 

Saldan ha ea,,, Ha'1ll.-iir 

J>rgsicSerl\ Street 
Saklan~a --~ 
Sandy Point Haftx.'QI 

RESPOH~~EOFFICER , 
. ..... . 

• Mil B, Marnalla 

073:W2384 /021402.3275}3427 
!'ax: 021402 3113 

Email: B~$ Memtlil$ 
. <8f~!Ja@~fl~~-~ ... 

073 660 62BOl 1l21 790 2530 i 
Fax: 021 790 2808 

Mr. S. 11\us 
Ol!Hi639156I 04-4 6912939 
fie.1i 044 5S1 2939 • • • 

... . . ___ J,!!!3.]; Sllajl'\\ll}' Tful5 ~fITi/l!S@!lff~.pm,.~ 

Mi w: liiera, • • •• 
0112 7719S10/ D2271U710 

Fax:022 714 3997 

. ~~-Wade Tneron <WTheroll@_llffl.soLw . 

MrW,Basson 
078 714 74221022 7351188/022 7561125 

Fax: 022 7SS' t ~30 . 
SI He!ef1a Dav . . ~~--~:<r;;,_ '.~~.: ....• gina~,~nem ::::~~~,I!~: .. ~ 

Gansbaal Harbo~r Offic, 

21 G1a111ey ~ 
Cenlral P.E 

larnlleris l!ay Hadlour 
lambens,flay 

LaaiplekHarbour 

l.aaiple!I 

Fisheri!s. M8r.8'1emellt 

Plei!Bnb!Jrg f,lay 

. __ .:, ~ 
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073 264 5963 I 02! 312 2fl09 . I 
Fai: 028 313 0502 

. --~!raj~ ~~!',l.Jri;ia ~ -;GB~~gv,za> 

Sisd.o N<iastte 
083 4650025( OM:3840321 

Fu: 028 384154& 
,. ,~m,ail: $isilko~<SNdllsllerzydfla.g0'/.W . 

• • MJ. o. w. Mostert 
041 WI 4%1t082 771 8006 

Fax: 041 S~ 03S5 
Emal1: oenli!!t Wl!llam Mos!ell 

<Q~~cilll:~qv,za;,,, . I 
Mr. W. C!Jckrill • I 

082 3212:iali 0274321303/027 432 1631 
Fadl27-432122a 

Elillil~ Wek!elnllJT Jaquae Cocl(rt.1 
~lillili'o~J!1V~2? ': • 

Mr. William Shil\lbane 
082 784 6970/-022 783 044; J 022 783 1.Q35 

. faii: ~2 783 040L 
Email; Wllllam IR)hahlelll $llllbane 

. <l'{§hrnibane@dfle.tw.za>. _ 
Mr, M. Mszlko 

084 eo1111131 ()42 m ,m 
. F.ex: 042 293 1757 

~,M!l:l~i!~~ ~Mll~!m~. 
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~-- .. -

• •• • ANNEXlJRE D 

PROCEDURE$ FOR CHARTERING>OF SOUTH AFRICAN VESSEL BY OTHER 

COUNTRIES 

The following procedures shall apply: 

1. lt is the Penni( Holder's responsibility to return the original catch pennit to the 

Department (Attention: Assistant Director: Oemersal Fisheries Management) for 

cance.llation. Upon .cancellation of the permit the Department will provide written 

authorization for the vessel to be chartered; It shou Id be noted that the fish hold is 

to be cleared before departure and no. fishing may take place on route to the 
. • : . . . . . . . . . . . 

chartering country (fishing gear to be stowed): Similarly,. before returning to South 

African all fish caught undercbarter agreefl)8n!_ must be discharged In the ports of 

the chartering country. No fishing is to take pla,.e while vessel !s on route to South 

African ports (all fishing gear to .b(:t stowed) .. • • • 

. . ..... · .. , . 
• ... •. . . ' 

2, Should the .charter period straddle :two fi~ing se.c1s~ns then the Permlt Holder shall 

notify the Department of the ves,e~nb,:,1t11;H1 Ji., fish in the South African fishery 

.fater In the new fishing season,by s~~~ .. 'e~ permit applications prior to 1 

January of the new season. {On tr:ie apµlicaJion the Permit Holder should inform 
. . . . . . 

the Department that the vessel iS; CL!rrently chartereo ln .a foreign country and win 
. . . .. 

only collect the permit upon the vessel's return ffi Squth Africa). 

3. Prior the Issuing of the South African .~tch • permit (permit, the Permit Holder would 

need to d emonsttate that th~ \.1..~~-~r s VMS is reportit't\J ~.< • Department's base, In 

addition, a Fto has to inspect tlw ·.tt·<,..,, rtn d.<'• •. •. < :.-, ensure that no fish is on 
. . - .. 

board. Lastly, tha Permit Holder shalt r,il. ,.,ir.w. ,;.!, \;..;~tronic overall catch summary 
. -

by species in an Excel format to the Department of ~tches mride under Charter. 

These catch statistics have to Indicate thattl:le fish was caught under charter so as 

to· avoid duplicati()n of reporting. 

Catches made while chartering for .. another country will not be accepted by the 

Department when conducting the secti.0r ... specific perfonnance reviews. Moreover, 

Permit holders who prtmarlly fish f<H other cou ntnes may have their South African 

fishing rights/ permits revoked. 
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,_···.··.~- -·. 

1. 

1 . 1 This permit is Issued in terms ot section 13 of the Marine Living Resources Act, 
1998 (Act No. 18 of'1998) .. , 

1 .2 The pemiit does not absolve. the pennit hotder from complying with all other 
applicable laws; including but not li,:nlt~c:f te>: 

(a) 

(b) 

(c) 

(d) 

(e) 

(f) 

(g) 

(h) 

(i) 

(j) 

(k) 

{I) 

{m) 

(n) 

The Marin.e Living Resources Act,. 1998 (Act No. 18 of 1998) ("the 
-ML~"} and the Regulations promulgated thereunder; 

The National Environmental Management Act, 1998 {Act No. 1 07 of 
1998) (NEMA) and the Regulations promulgated thereunder; 

The National Envlronmental Management: Biodiversity Act, 2004 (Act 
No. 10 of 2004)(l\i~fvtBA) and the Regulations prornul~ated thereunder; 

The National E:nvlronmental Management: Protected . Areas Act, 2003 
(Act No. 57 of. 2003} {NEMPA). and the• Regulations promulgated 
thereunder; ••• • • • •• ••• •• • • ••• • • • • • • • • • • 

... : •.... :. . ... ·: ... 

The Sea Birds and Seals PMtecH~ri ~t.i 1:973 (Act Ne,, 46 of 1973) 
(SBSPA) and the Regi,!ations: promulgated there uiide~ 

• • • I • • 

lnteg.· rated Coastal M&i11~. nt A~i~~ •. ·\ct No. 24 of 2008) ( ICMA) 
and the Regulations promu • . le1'e~er; 

The International Convention frir the Prevention of Pollution from Ships 
Act, 1986 (Act No, 2 of1986)(1CPPSP..: and:theRegulationspro1nulgated thereunder. . . .. . ... . .. . . . . .. .. 

The Fire Arms Control Act, ~2000 {Act No .. 60 of 2000} (FACA) and the 
Regulations promulgated t~rf>l,\nder; · • • 

. -. . . . . . 

South African Maritime .:t.~f.ely Authority A ; '998 (Act No. 5 of 1998) 
(SAMSA) and the Regut.,:,;.c¢ ,~, promulri,::,,.· .; :: .ereunder, • 

... 
The Animals Protection Act, 1902 {Ai:;t No. 71 of 1962) (APA) and the 
Regulations promulgated th~reunder; 

The Standards Act, 2008 (Act No. 8 of 2008) (SA) ancl the Regulations 
promulgated thereunder; 

The National Regulator fur CompulSQry Specifications Act. 2008 (Act No. 
5 of 2008) (NRCSA) and the Regulations promulgated thereunder: 

National Ports Authority 1\<;t, 2005 (Act N,o; 12 of 2005) (NPA) and the 
Regulations promulgated thereunder; and 

The Companies Ac( 2008(ActNo. 71 of 2008) (CA) and the Regulations 
promulgale(j theraunder; ,and· 
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(o) The Conservati<;>n Measures anti-Resolut!ons for the Commission for the 
Conservation of Antarctic Marina. Living Resources (CCAMLR). 

1.3 For the 2024 ( 15 January 2024 to 31 December 2024) and subsequent fishing 
seasons, permits in this fishery sbaU be issued subject to the further provisions 
ofthe.- • • 

1.4 

1.5 

2. 

2.1 

2.2 

3. 

(a) 

(b} 
(c) 

General Policy on th~ Ailocatlon of Long Term Commercial Fishing 
Rights and the Manage~t of Commerci'al Fisheries; 
Small Pelagics Fishery: Policy; and .. 
Small Pelagics Fis.fie!')' Manual (to be developed). 

The Directors: Offshore .and, H~h Sea~ Fisheries Managem~nt ,a_nd rnshore 
Flsheries Management shall be entitled .to amend these permit conditions. 

Any reference to the Permit _Holder in these permit conditions includes-the entity 
or person in whose name the commercialfistting right wa;; allocated {"the Permit 
Holder"), Its employe~s (wfie{~r. .P1;?r:mar,ent, full-time or parMime), its 
contractors, agents or advis~rs and the skipper ofthe ves.sel. 

~lT.Y.9£..ffilWIT 

This.permit sha!l .~~.valtdJ9,rJrm ,e~rio~ ·tnuicated In Section Aof the p~nnit 
("the errnit"), • • • • ._ • .. • •. • • • • p ' . ,, ' . ' . . . .. 

• I • 

This permit .shall automa~i~;lly~~,(~;.e.~ljii• shol:Jl~: 
(a) the permit be cancelled or r~ed l~_s of Sectio·n 28 of the MLRA; 
(b) the quantum.allocateQ·to1t~e Pe.rmlt Holder is caught; 
( C) the fishing season IS forminated· or, enos; and 
(d) the permit be revoked, .canc~lled or Sl.fs_pended in terms of section 28 of 

the MLRA. ·• • • 
(e) In these cases the original perm:it shall be retumed to the Department 

(Attn: Qayiso Mketsu / Jot:tan Oe. Goeoe/). . - . - . . ... "'-':' • ._. ··_ .· 

f.l§.ttffiG AREAA 

3; 1 No person shall use any pur:;EH•'=!iO• • 
folk,\ving .areas: 

1,::.n,111'.J or any other purpose in the 

(i) In Walker_ Bay landwards,of.imaglnary Hnes drawn from: 

a) 

b) 

"Voorsteldlpn~~~--th~,Plaat.(34~ 31 .1'S 19° 22.3' E) to the beacon 
marked M1 at'. fv'.ludge . F,oin1 (34° 24.0' S 19~ 07.3' E), near 
Hawston: and • •• 
The lighthouse on the southern breakwater in the f1Shing harbour 
of Gat\Sb'aai (34° 35.0' S 19° 20.7 E) and a beacon markeC, M1 at 
M~dge Point, ?uriqg;th~ period t December to 31 January. 

(ii) ·landward from a straight line Joining _·· 
a) Cape Vacca_(34° 20.,~~-S 21° ~55.O'.E) anct the lighthouse at Cape 

St Blaize {~·4~_1f2':s:~ 0 09.'E}; and 

• ·:• • . •. : ~. : -~' . '.· •• 
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Pefagf~ fl$11 (Sintln~llc:hard) PHro:t Condilic>ns - VersiO!'l 2 15 JiillUlU)' 2024 - ~1 Pecemboc 2024 

b) 
•.• ,.---... z _,...... .··. •• .. . · .•••••• •• .. · .. ··• . • ---·....., •. -•~ .•. •• ·_-·Q···· ·.,,.. • . ·-· 

The lighthollse at Cape St Blaize and Gertcke Point (34° 02.3' S 
22" 45.9' E). 

(111) Afl Marine Protected, Area$ as declared under section 43 of the MLRA 
and all closed areas a~ declared under sectton 11 of the MLRA. 
Phaklsa MPAs deciared 23 May 2019:· 
!lttQs:/ /IJ.IW':!,I. eoy\mrrment•'.JOV:za/lec; ~§J;iol}/ ~gsr~m.1laUo.m; 

Alternatively, please use: 
t@1-J/www.Q pwpn(i ne,co~za/~jtes/Pages/Publlshed~evarate;: 
G,al?:e~~,~$J:1X and· dowf1load 42478 and 42479. 

(iv) Within the fot!owin~ areas· arqund African penguin breeding colonies 
between 15 January a-nd 31 December 2024: 

'. • .· I·•' . : :: .. ···.:· : • ·: 

a) Dassen lsl~nd ~ild Rotihe~ Island (existing MPA restrictions only). 

I-

See map with coordinates in Figure 1. • 

. .. . . . 

- •-• --~~ •-,. ••••,Y,.....,--,-~ .. ,••-

Oassen lsiand and Robben Island. 
• • , Interim Fishing Closure , 

:,;: 

Blk.g1111•·r: 

Interim proposals 0 1 

f 

I 

I 
l 
l 
1 

l 
l 
j 
,I 

~~~~~-•-· i 
I , 
l 

!f.~-:r~ -~ •• ..::-::·lKJarMl:e,a 
. :.JL_._,J _ _ -JO __ -~ 

.. - : .. •. . 

Figure 1 : Closures from 15 January and ·31 Oecerr1ber 2024 in the vicinity of Da55en 
and Robben Islands 
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b) rn the Stony Point .(Betty's Bay) arGa and Dyer Island (Gansbaal) arecl, see. Flgure 
2. Note .that all vessels are excluded from the area. landward o.f the dashed Urie 
within the Dyer Island viclnity, but that vessels with a total length. less thap 26 .m . 
are pennltted to fish offshor& of thE! Qashed line, • • 

OipeN&tln f\U- $. 

AQillhasNP 

Marine~Anla 

lnlllrim clagura. 

Cloilut• " .. 

FM19l119Rlng1t 

• ....,.,.....i,;;: __ ... ,:· ... ,,.ICllomders 
0 5 ,10 20 

-- -· -~ -·- . ........ _. . ----
Oyer Island and Stony pc,j;1 

lnteiim Fishing C4osure : 
~~"a-,1 

Figure. 2: Closures from 15 Ja~uary and 31. beoor.ryber 2024 in the vicinity ,of Stony 
Point and.Oyer Island. • • . • -~~-. ·< . 
c) In the Algoa Bay area aroun~. $t CroiiariQ, a1rd lslapds, .~ F"igt.ire 3, 

·- ____ _; __ ...:.---~---• •• • ~·---~ ~ -·- ·, si:croi- ,~1,itc1 ~ -Bb'dlaaanciJ 
Interim t='ishlng CJoaures •; 

f 
I j 
I 
I i: -~-~, - ., --:- · ~ -;-- ·:-'.';'"'-~.. · F 

i . • • I 

I'"'--...... t , ~~~7- · 

l 
\ ti IQ 

• .• r---:i f -34 •-• o,~ 
'~, ii ' Legend 

Adcb Eleph•nt NP 

Figure 3: Closures from 15 January .and-31 December 2024 In the vicinity of St Croix 
and Bird !~lands. • .. 
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4. NOTIFICATION~ 

4.1 The Permit Holder shal_l inform -the local Fishery Control Offic~l Marine 
Resources Monitor in writing fas per Annexure C} at least 2 (two) hours prior to 
ttie intended time of landi~g of the following~ 

(a) The vessel details; 
(b) Which Permit Holder(s) the catc}) ~ to be allocated/apportioned to; 
(c) The estimated catch on board; 
(d} The species of fish harllested; • 
(e) The estimated time of arrrval; and 
{f) The port of arrival and landing point 

. .. 

If the Permit Holder I Vessel Owner wishes to fish in the Exclusive Economic 
Zones (EEZ) of another country ( .e.g. Namibia) for part qf tile year, the Permit 
Holder / Vessel Owner, Is required. to fl)]k)W pro~ures • as stipulated in 
Annexure D of these permit conditions. Any fish caught under this charter 
agreement will not accroe to South Africa. Furthermore, this performance will 
not be considered in any fishery paiformance reviews • 

4.2 ~f circ~mstanc~s:,~ncier _i,t,_im,poJ~i~.1~ ~.l~~_Jis~ to the prescribed fa~oiy, 
1mmed1ate notification must be given to the focal Frsheiy Control Officerw1thm 
2 (two )hours prior to the !ntenfJ..ed,t!rrie of 1andin~ ~ Fish shall only be landed after 
written approval by the lo~l•Flsn~ntr$Jte)ffi"cer has been granted. Written 
notification must be given to the ~Fishery~ontrol Officer within 48 (forty­
eight) hours of the Jariding and partl1.;ula_rs of.the •c:atch an,j rea~oru~ why 1he 
prescribed factory was not utilised .l'f1U$t-be provided, A copy of such. notification 
must be attached to the relevant lancing sheet The Permit Holder shall then 
apply to have the non-prescribed factory na·,ned_ on the catch permit wfthin 7 
working days after the. l~nclil'lg~ • •• • • • 

. . . . ' • 

4.3 Skippers are to report any -'ct-kient.at sp.lllage.ot slghttn~s/evidence of dead fish 
due to, but.not limited to· i-~.1:ig operations, e.p ,ifredator interference. net 
recovery, net damage (team,J\ :r-,t ln tile proi:- :-i!+;.-.i' mechanical or hydraulic 
failures impacting the vessel's n~~, .. ' t :J, 1 ;.,; !:1:i ~:,. •. , . .,r navigation problems, etc. 

4.4 Reports, wh[ch should iMclude the navigational position as well as. the pelagic 
block number, should be fo1warded via email Of WhatsApp to ·the Area 
Controller and nearest local Fishery. Compliance Office as ·per contact details 
provided for the landing sites l~.Annexure ~ (page 30)ofthese conditions, • • 

s. _E~f.QRI .!.,.!M!TA TlQN$.A!1D .G~RE$tBIPIIQNS 

5. 1 Whilst operating In terms of the provj$1on,s of this permit; the Pennit Holder shall 
not activate any other fishing ri_g!,f/permit al~cated to it. 

5.2 The Permit Holder shall only ut!ll~;.a·purse-seine net, which shall also be the 
only fishing gear on boa,::d the vessel· -
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6._ CATCH CONTFlOLSANQJJMrfA'itONS 

6.1 No fish except adult Sardine/Pilchard, red eye (limited to approved industry 
upper catch limit) or lantemfish and lightfish (limited to industry combined 
species approved limit) shall 'be targeted:· -

6.2 No pelagic fish shall be dumped or discarded into the sea or deliberately freed 
from the net. • • • --- - _ :.. : - • 

6.3 All linefish species or any other incidental catches landed shall be forfeited to 
the State and must be handed to the Fishery ContrQl Officer/ Marine Resources 
Monitor at the landing site upon landing or when inspected . 

... ·. ~ ·--~ ~--

6.4 By-catch of chub mackerel and ·fiorse mackerel (maasbanker) should be 
mana9ed as per the attached by-catch management plan (Annexure B). 

6.5 A Permit Holder who reaches . their apportioned catch aUpcatlon shall 
immediately cease any furthef fcmdi ng of that species. ag~inst -that Peimit. 

. . . . . . . . ' . . . 

6.6 Should the Permit Holderf~il to:~dhere t~ the abovi ci>nditions, the Department 
may (with respect Jo paragraphs 9J ~rtd 9.2) confiscate the unat,ithPli$e<l gear. 
The Department may impfem~Qt·t'H~·provisions _ -of section 28 of - the 
MLRA and/or legal proceedl~.JQ. aU c~~es where the above conditions $re 
bellevedto have beehbrea~~> -:~ 

6. 7 If the !ast set of the season (for either the normal season or the sub-season,_ if 
the latter is allocated} leads to an,ove,--c;atch 1qra particular Permit Holder, that 
landing must be split and the ijXC8SS amount of fish deducted from another 
Permit Holder's allocation-, if that.vessE!Us iJ) pcssession ofa permit for more 
than one Permit Holder and provided that the_ other Permif Holder's allocation 
has not yet been filled. ff the other Permit Hotder/s allocation ~$ been filied 
then the over catch will b@ aufoll)atlc.arlydeducted from the following season's 
final allocation for the Permi1 1-inld~rthathas ove"Hci,11t1lJt. 

6.8 Should a vessel be in possessn"' • ,l :a-~t:)trni ~, c, single Permit Holder only, 
and_ if th13 last set of the season (fo1 :e:;f?iertt•t ~"Hmal season or the sub-season, 
if the latter is allocated) res_ults in an over:.catch for that Permit He>lder's 
allocation, then .tha1 amount of fish- will automatlcaUy be deducted from the 
following season's final allocation for that Permit Holder~ 

6.9 When deliberate over-catching of, ar, Permit Holder's allocation is suspected, 
the Department may lnstltut~ Section 28 • proceedings· under the MLRA_ or 
criminal proceedings against $UCh an Permit Holder. For example, if a skipper 
makes two consecutive sets ai'1d the initia.1 set ca_ught sufficient fish to fill a 
Permit Holder's allocation, then th~ ias\ ~twill be considered to be a deliberate. 
over-catch. That over-catch wm automatically be deducted from the following 
season's final allocation for that f_=)ermlt Holder, and in addftion possible 
proceedings under Section 28 of.the MLRA, 
Sub-Season: 

- .• - ·-
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Definition: The usub-season" • refers to the additionaf allocation and/or 
allowance associated with th~ allocation, after the final allocation.for the 
year, with special refe.-.nce made to the anchovy directed fishery in the 
~mall pelagic sector. • 

7, Y.~EL,§Pf;:,PIFl,~!um~ 

7.1 The letter "P" must be displayed as stipulated In terms of regulation 78 
pmmulgate.d under the MLRA.. • ' • 

7.2 The Permit Holder shall ., not use any fishing vessel unless it bears the 
registration letters and. numbers assigned thereto by the Director-General. Such 
letters and numbers sh~ll .. be .disp!a~d il'white on a black· background or in 
black on a white background <>n b<:>1h bowsqn characters not less than 15 cm in 
height, 10 cm in breadth (f19ure ''1i, excepted) and 2 cm in thickness {width of 
stroke}. The space between adjacent letters and figures shall be between 2 cm 
and 5cm. •• • • 

7.3 Radio call signs.must ~e cleariyvisibleartd.displayed as stipulated in terms of 
regulation 78 promulgated under thE:J MLRA. • 

.· .. ·: ....... . . . .. . . . . 

8. YE~SE,lJ~Q.!'ITORING SYST,EM.fVNl~l 
. • . . 

8 .1 The Permit Holder sh~U e1Js~_thaf th~ n~t·:11:g vessel Is fitted with a .. 
functioning vessel monitoring ~eraj'.:,.Vi".1i$:'),.,wfiic:1 is approved by the 
Department. • , ; _: . • "~~, ' . · •. ...., · . · ••• 

8.2. It is the responsibility of1he Permit HQider/ P\:>m,its Holder/ Vessel Owner/ 
Skipper to ensure that the VMS is fully oper..tlonal and U,at the. VMS. continues 
to transmit to the Department's Oper~t1ons Room, prior to sailing and 
throughout wh!lst at sea .. 

8.3 The Pennlt Holder shall establish that the VMS,tmlt Is functional by contacting 
the Operations Room on te/e"pi'".'lne numbers 0,1 - ar!'i 3076 or 021 - 402 • 
3077, prior to sailing. Shoukl it,e:r nn.wer supply hr ,~leirupted or.the equipment 
become non-functional (for ~h~ halrvi <1'J~\i,..,, ,,;, .;·\", : 'th.a problem persists, the 
vessel shall return to port within Lv;i;,i;• :,~b:s 111 h~~aj infonned of the problem. 

8,4 Vessels fitted with lnmarsat C VMS units, wishing to switch their units off whilst 
alongside in port, shall only do so a minimum of siJ< hours~ berthlng, .and 
.the units shall be switched on a..minirnum of six. hours prior to their estimated 
time of departure from port. Should ttie •power supply be interrupted or the 
equipment become hon-funcfional (for whatever reason), and the problem 
persists, the vessel shall return to port within twer,ty .. four hours of being 
informed of the problem, unless. special arrangements have been rn~de Vl'ith 
the Department's Operations ROQm fo: allow the vessel to continue fishing. 
Such special arrangem~ shall inciude: 

(a) 3- hourly reporting ofth,.:tve~s~i•~ Positions faxed to 021 ~4256497; 
(b) Notice of estimated time ofarrlval; . • · 
(c) Notice of port arrival; 
(d) Inspection of the catch by a Flsli~ry. Control Officer/Monitor; and 
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(e) A copy of the vesseJ track forihe voyage, for verification purpose. 

The Department will keep a record of the freq1.1ency of VMS breakdowns in 
order to discourage repeatad use/abuse ofthis special arrangements 
dispensation. 

8.5 Should the Permit Holder _not adhere to the provisions of the above 
paragraphs, the Department wjlldetain the vesset once in port and may 
implement legal proceedings. 

8.6 In cases where VMS units are non-functional due to "technical" problems, and 
such Permit Holder'$'/ Pennits. Holders', Ves$el Owners/ Skippers wish to 
proceed to seawtthout a VMS u'nit on board, an "Application for an exemption to 
undertake fishing without a VMS" form must be completed. 
This form, together with a . letter .from the Company undertaking the repairs 
(which must include the fishingyessel's name,.area number and estimated tlme 
that it will take to repair and re.install the unit), must be faxed to 1he 
Department's Customer Care Ser\1ces, fax,numbero21,. 402 336. 
Only once written pennission. has· been received. from the . Department (i.e. an 
exemption has been granted), may the vessetproceed to sea. Th~ VMS 
exemption must be kept onboard the vessel fqr thei duration of each trip 
undertaken within the period of validity ofthe per,ni(. • • 
For each flshlng.:trip u~e~6«.n.pudng the 'permit v.1Jldity period, the 
Permit Holders/ Pe-rmits Holders/Vessel Owner/ Skipper of such vessels 
shall notify the. Department'\~)'atto~~}.toQ~ on ,e_leph_ one numbers 
021 - 402 3076 or 021 - 402 3ffl or~m«'!Plfl§ops VMS~o§@dff.e~.za 
that they are proceeding to sea,;efnd ~pon~rtival back in port or •••• 
launching site for the duratlr,)ri,¢. d1~ ~nnit. • 

. . . . . 

8.7 lh cases of emergency, the Permit Haider must obtain written authorisation 
before the. fishing vessel enter$ or intends-to eriter into a Marine Protected 
Area or any other area closed fodi~hlhg, The request must clearly set out the 
nature of the emergency and-motivate why the request should be granted. 
Such request shall be ser1t • <,; 1:Mnaflto: VM$ops VM,c:,:--,s@dffe.qov.za or 
faxed to 021 - 425 6497. • • 

9. LANDING ,Qf f:ISH . 

9.1 The Perm it Holder shall ensure tliat -all fish . is discharged from the vessel in 
accordance with the reasonable·· lnstruc~ons. of the Fishery Control Officer/ 
Marine Resources Monitor. .. . ·:., • • 

9.2 No Permit Holder shall discharge fish uoii! It _has notified tl'le Department as 
stipulated above. Catches may only-be_ disc,harged in the presence of a Fishery 
Con1rol Officer/ Marine Resour.ces Monltor".Catches shall be discha,yed only at 
landing points a·pproved by the Department .. The entire catch (including any by­
catch} must bedlscharged·at p~~-~m:J,ing·poin.t only. . • --- ,·• ,, .... ·_._,· . 

9.3 Before the commencam~nt~f~~dirig Qf any,fish, the duly completed Pelagic 
Catch Report (Skipper fom:i}~Wblch must be accurately filled in by the skipper, 

• ~ •• • .• • I ••~ • ,. ." • 
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must be handed to the Fishery Contra! Officer/Marine Resources Monitor, 
monitoring the offloading proross. 

9 4 An accurate latitude, longitude (i.e. degrees; minutes; seconds and direction 
e.g. 34g03'660 S; 018°20'252 E) and time at start of each set made must be 
r~corded when 1he net enteritthtf W~te:r~ Th.is 1nfwmation shall be recorded by 
the Skipper on the Pelagic Catch''Rep6rt ·NIL return required ln the event that 
no fishwere caught. 

9.5 The Pelagic Catch_Report·(sklpper·form) shall oe·completed to.provide an 
estimated mass (in tons) per speci~sper liauL This ratio may be used as the 
species composition • of a·-caich. • shciU:ld the- Fishery Control Officer/ Marine 
Resources Monitor not be ·able! 'to:_ ldefitify species during normal sampling 
procedures, due to decomposed stat~ offish, 

9.6 The total estimatect·mas~o.f'tf1e. ~elagic cafu·h Report (skipper forrn)should 
cor113spond witbih.10% accuracy of that of the total mass as determined by a 
scale and ofthe applicable landing. • • 

9. 7 Should a Pennit Holder fail to adh~re to the _ ~bove requirements, the 
Department may confiscate all. frsh • being landed. and may impleiment 
proceedings under Section .28 o.fJ~~'MI RA __ -. 

10. pUB~l~.§I.0.~.QFINFORMA.TIQN - , ~ -
' .. ·- : . :.~.-: ·;;..·~. _·.::· !~~~::·.:·::,. 

10.1 The Permit Holder must submitto. f~e.Oepaitme.11t: 

(a) Notification (Permit Hold~r • 1~formahon, Attention: Deputy Director: 
Pelagic and High Seas Fisheries·· Management, Customer Services 
Centre, Ground Floor, .Fo~etru;;t Builiting,. Martin Hammerschlag Way, 
Foreshore; CapE! Towilor Private Ba9 X2,Vlaeberg, 8012) notification of 
any change of con~¢t<details within 30 days of such change by 
completing the apptir.'.'ltlon. form avl';l/~ble a~ tre Customer Servlqes 
Centre; - -_: -•·•• _-___ --_-__ -. -.. •--· -- .-__ -

{b) performance statistics ;ii: -e:,t,p,jfa1ted in t)ar lii:JT11:ih 17. 

10.2 Catch Statistics 

(a} On completion of the offloading process, the mass of all the applicable 
species must be completed on the Landing Declaration, OM/EN 26n/3, 
and certified as correct by both the Permit Holder or a nominated 
representative of the Pemllt Holder and the Fishery Control Officer/ 
Marine Resources Mo11itor. The narrie of the Permit Holder must be 
reflected on the landi~ de..::r aratloh .. _ 

(b) The TAC species caught Shan be deducted fron'l the quantum allocated 
to the Permit Holder. All fish must be weighed In the presence of the 
skipper end/or a nominated representative of the Permit Holde.r and a 
Fishery Control Officer/I\.:farine Resources Monitor . 
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(c) The Permit Holder shall provide weekly summaries of catches to Mr 
Johan de Goede . (fisheries Management: Marine Resource 
Management), Jd~~Q~Qsl@dff~,;JQV.~, T~I No.: (022) 7141880; 

(d) The Pennit Holder sh~lt :conduct operations strictly in accordance with 
the attached·· pilcha~''' c.a~egortsat!on . schedut~ (Annexure A). 
Recommendations fo r·changes to· that schedule should be forwarded· to 
Mr J de Goede. • •• • ' • · · • - ~ · • • 

(e) Should the Petmit Holder fail to timeously submit the above information 
or submit false or incorrect infoniiation, the Department may~ 

{f) refuse to r&issue a Permit' under section 1 $ of the MLRA for the following 
year until such titne as th~ requlrec;f information has been receipted; or 
proceed under section 2~f bf the Mt.RA 

• ' '·· • . 

10.3 Socio-Economic Information 

The Pennit Hold~r must provide any other economic, socio economic or 
financial information in the format as and when requested by the Department. 

10.4 Should the Permit Holder tail to timeously subr:nit the above information or 
submit false or incorrect infgrm~.tiQ~, the Depa.11ment may-

~··.•, . • • ... ., . . .. 

(a) refuse to issue a pennit/..2.~nn.tunder:~etion 13 of the ML.RA for the 
follo~ing year until sucff·f~. ~uired information has been 
receipted; or - ... · • . . . ·. . , 

(b) proceed under Sectiqn 28 ~fth~ MLl~A. 

11. (l~CORD KEE~ ., 
. . . 

11.1 The Permit Holder shall hold at i~ registereQ place of business the original 
Permit i$sued for the current fishing season; Th:e Permit Holder shall at all 
times over the duration of the oermit have av;.nlable ,!a --ertified copy of this 
permit on board each vess_e:1 i.11i11~_ed to barw$t Sar<J1ne,Pilchard. 

11.2 The Permit Holder shall keep tt -;' '.;:» • "'' , ' , Qf~ ot ·• ,: landings for a minimum 
period of sixty (60} months • 

12. LEVIES 

12.1 The Permit Holder must pay the prescribed· levies for the fish landed for 
prescribed species as stipulated. in tt,e Govemment Gazette (Gazette No. 
33518, dated 10 September 201Q) .... 

12.2 All !evies and fees must be paid.monthly ,n arrears and by the last wo~ing day 
of the month following the month In which fish was harvested. Non~compliance 
will result in a 10% penalty being ch~rged. 

12 .3 The Pennit holder must submit together with all levy payments a levy declaration 
form. • • 
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12.4 The Department may refu!.oto isrtu~ fishing permits/ permits to Permit Holders 
who have any levies or fees outstandfng for a period in excess of 30 days, or 
may suspend the Permit Ho!der·s fishing permit I pennit until all outstanding 
levies have been paid to the Department. 

12.5 A nil. return must be submitted for every month where no fish has been 
harvested. 

12.6 All returns must be submitted to-the Directorate: Revenue Management via fax 
number 086 613 6256 or emalt to revenue@dffe.gov.za or post per address. 

FishertE!ls Managem,nt. • 
Customer Setvice Centre. 
Ground Floor, Foretn,st Build!ng 
Martin Hammetschh1g Way, . _ -
Foreshore, Cape Town,8001 • 

12. 7 The information required in 12.3 must b~ ~t.lPmitted when paying levies to the 
cashier at the Fisheries Management Custorrier ServiceCentre, .Ground Floor, 
Foretrust Building, Martin Hammersch!ag Way, • Foreshore, Cape Town. 
Alternatively payment may tk made via direct deposit at any .F"irst National Bank 
(FNB) branch or Etectronrc .funds T1ansfer (EFT) to the following banking 
details: -

- • r,_.. .;,· .- -;: 

Bank: Fitst N~tional ff,ar)~, ... ·i.•,- _ ·-:. ,·_ 

Branch code: 210554 • . :/· ,....~;; - , • ~- .- • 
Account name: Marine U\t'lr,ffesouteiiFund Deposit Account 
Account number: 621232563~2 __ -.- -__ . __ - -•• ---
Deposit reference: To be supplied by- For·~trust office on receipt of fish 
levy declaration. , • _ 1 . __ - • • • • 

Kindly contact the Directorate: Revenu¢ Mani?gement at revem,,.@gffe.gp_y,;@ 
qr facsimile 086 613 6256 or 02\ 4t:J2 30~6 (Ms S Baartman). • • • • 

12.8 Failure to comply with 12.1 ·, _: 1 may r:es~Jt in prr-:rc;:.~.nngs in tenns of 
section 28 afthe Act. 

13. VtQLATIO..N$ 

13.1 A breach of the provisions of the MLRA or these permit conditions by the Permit 
Holder wlll result in the initiation of legal proceedings under section 28 of the 
MLRA, A breach Includes: • : • 

(a} furnishing: infom,ation to Vlfhich 1he Department of Agriculture Forestry and 
Fisheries ("the Department'') is entitled to~ which is not true or complete; 

(b) contravening or failing to comply with a permit I permit condition imposed 
or with the provisions of the Ml.RA; 

(C) being convicted ofan offence intenns of this MLRA; or 
(d) failing to effectively utilise the permit/ permit. 

' ' ~. • . - ~· ·t'-. ..- . 
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13.2 The Departmen1 may refuse to re--iS'mo ~-$.Ubsequent permit I permit should the 
conditions stipulated In this permit not be adhered to. 

13.3 The Permit Holder shall not land; sell; recelve or process any fish taken by any 
means in contravention of the Mt.RA. 

13.4 The Permit Holder shall safely store _all inorganic waste material, garbage and 
pollutants on board the vessel. Should the Permit Holder discard any waste 
material, garbage or pollutants ir,to ttie sea or landing site or harbour, this permit 
will be suspended for a period determined by the Department and the Permit 
Holder shall take those · steps .co~jdered necessary in terms of NEMA to 
remedy any pollution caused. •• • • • • • 

13.5 There shall be no transhipment or'transferral of fish without Written authorisation 
from the Department. Should.the Permit Holder tranship ort~nsferany catches 
Withoun~e written !3uthoris~tj~n o(th~ O~partment. the PennitHolder shall have 
its commercial fishing permit revoked. the transfer of "bolyn" (pelagic fish netted 
In excess of the vessel's maximum hc>ld ·~p~cJty) from one vessel to another is 
strongly encouraged in tills sector. 0Bolyn" is th~refore not r~g~rdtld as 
transhlpment or transferral of fish for the. purposes of the small. pelagic sector. 

13.6 The Permit Holder shall only ha~$t the:adlount of-fish-allocated to itln terms 
of-the total allowable catch ("TAC'tali6~{ed1o'it under Section A Fishing over 
or under these limits may result In tfie.)ni)i~dit>O of legal proceedings. • 

13.7 :::~~«: 0~~~:~=~~~/:&: ~-~~It:~:~ 
contravention must be reported to the Department in writing and. should be 
faxed to (021) 402-3663, Attet\tt.on: :n1e ChieT Olrector: Monitoring, Control and 
Surveillance. • • •• ·, • 

13.8 At anytime during thecourse.~fthefisoing tnr>ordischarging, a Fishery Control 
Officer can request the skipper of tlJ_e ves.sel to provide tne qargp manifest or 
any other documents rela_tirit ,o tish!og operations. The skipper must comply 
with this .request. • • 

14. .CONSULTATION AND ~OMP41i,ff'fl~:~!!Q!Y 
14.1 The Permit Holder may contactJh~:oep!:)rtment _in one of the following ways {aU 

correspondence must be clearyy m~tl<ed as to subject matter): 
_- --· ;,;. _ : .• •• -~-

BY..m~J ~.J:hlttd 
Subject: 
Customer Services 
Centre, 
Private Bag X2, 
Vlaeberg, 8018 

lb'Lro.1if 

Subject: • • • :1• MMgogi@dffe.goy.za , 
cu,~9mer Services. JOe.Goe,d.e_@.g~::99y.~ 
C~ntre; ~ • r'.. . . 
Ground Floor, . • BY~i,l•Ph9mt • 

• Foretrust ·auilding, 
022 7141880 
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•.. : •.•.. ;~·.· ..... ,., .. • ... T~H-:•·····:·· ···.-·---···· • •• • •• •• Martin 
Hammerschlag 
Way, 
Fore~hore; 

. Cape:rown 
.. Attn; Johan De 

-.-. -. , , , .· 1 GQ~e .. ·•· .• .. · •• 

· 1~- --sy ~i1p~--.. ~---'t 
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14.2 The Department wm prefer to consult and communicate with the Recognised 
Industrial Body (Bodies) rapresentative of Pennit Holders in this fishery. 

14.3 Communication regardingall permits and licences must be add!"Elssed to the 
Department and clearly m~rked P~rmits and Ucences. 

. . . . ' 

15. Q§§E~~.BJ~RQ9RAMME 
....... :· ··-:: .. :·. :·-

···· ......... . 

15. 1 Department will reqilite fo~ Permit Holder to carry one or more Observers on 
board its vesseJ at times tfuring the fishlnf~son. 

. . . . . 
. ··:··:... . ·, 

15.2 The Observer shall be· f~llY: a:Qco:rnmodal~ on board• the• vessel and provided 
with food and facllltfes reserved for officers. 

•••·. : .. • .. ··>:·:· ·.· ·. • .•. .' :.: .. . . 

15.3 The Permit Holder shall proportipt1~1~ty bear me oosts of the Department's Observer programme. . . . • .... ,. . ..... · .• .. . . . .. . . . ... . . . . . . 

15A The Permit Holder {as identifi~d Jh~gwer't.4) m1,ist nqtify the Obseiver 
coordioator of the sailing time of th1f'" ;,.;~sel, 1.iC:)t'less than 2 (two) hours prior to 
selling. , . 

15.5 The Permit Holder shall allow t11e Gbserv,er unrestricted access to monitor 
fishirig activity and compliance with pi::rmit condi1ions and ali applicable laws. 

15.6 Should the Department reasonablY"belleve lhat.ao Ob$E11Ver is being prevented 
from canying on his/her obfi~iii!ionsJr- any w~y or-th,tatened in any way while 
on board, the Department '"di ,_;,,,II the vessel into '.{ ,\o•t and may take steps to 
immediately suspend fishing ,1et , ;; i•:t.by fhe P~. •k ~older(s). 

16 TRA~SF.ER Of.flSf:ilNG RIGHTS 

16.1 The Permit Holder may only transfer the long~term commercial fishing right 
allocated to it In terms of seciion•2t oftbe MLRA read together with the Policy 
for the Transfer of CommercJa.l Fi~hing Rights (Gazette No 32449). 

16.2 Any transfer of shares or sale of shares .and/or or membership interest that 
results in a change in control: or ownership of the Permit Holder must be 
approved by the Department in terms of section 21. 

16.3 Failing to comply wlth 16.1 and/or 16.2 may lead to the initiation of further 
legal proceedings Including blJt not limited to proceedings in terms of section 
28 of the MLRA. 
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17 FISHING PERFORMANCE MEASURI~ · 

17. 1 The Permit Holder shall be obliged to ;!}uvide the Department with information 
required to carry out a performance measuring exercise, which information may 
include but not limited to: 

(a) Data regarding transformation tevels; 
(b) Sustainable fishing practical( . 
{c) Data regarding Investments made in the fishery and Jobs created and 

sustained; and • 
(d) Data regarding complian9:- initiatives. 

18 .1 Ttie Permit Holder must tak~ cognisance of sustainable fishing practices and of 
the impacts of fishing on the ecosystem (also see Seclion C). 

18.2 In this regard steps must be taken to minimise the incidental mortality of 
unwanted by-catch. By--cat<;h. of chub mackerel and horse mackerel 
(maasbanker) should bri · managed as per the attached proposed by..catch 
management plan (Annexure B) (aiso -so~ par~graph 9.6). • 

18.3 Furthermore, steps must a'iiso. be.'ia~en to· minfmise impacts of fishing on top 
predators. such_as seabirds-(S!Je..~1.agrerJh 6,1 _iivl and (v)). 

·~;>-< 
19'..~e-~TIQNJ~.:- ~~NA.~-~MENT ME:A~uRes 

• - • ,. : ,, :-· !- . :··· .... 

PELAGIC FISHJfilillPtNf/PILCHARO I; 2024 

1. GENERAL 

1.1 This permit is issueq ;wbject to the further pl\,-:tsions of the following 
once finalised and/m r,,m·iu!Qated (See 0.;,.l' c:-aragraph 2.1 of Section 
B): 

a) Pelagic (SardinEi/Plk:haru".rf113nery Management Plan (to be 
develop~). ci~d; . . 

b) National Plaris ofActio~ for tlie Conservation and Management of 
Sharks (NPO_A~harks)_ ancj Seabirds (NPOA-seabirds). 

2.1 The Department wishes to. achieve coverage of at least 10% of the 
annual catch per Permit Holder and 25% during the 8-Season (should a 
B-season exist). The' cost'.af deserver coverage for the B-Season shall 
be borne by the Permit Hold~.r.,. 
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2.2 The requirement tu- carry an Observer in accordance with the 
requirements of the ·oepartment's Observer programme (Section B, 
paragraph 13.1) is a simple approach to achieve this goal. However, if 
this approach does not achieve the desired goal (e.g. through Permit 
Holders shortening trips when Observers are on board} then a more 
onerous approach may become necessary. 

2,3 The onus is on the Permit'Holder to ensure that .one or more Observers 
are carried on a minimum of trips(10% of total number of annual trips); 

2.4 It is the. Department's intention to introduce a cosHecovery framework 
for the Observer programme and costs may be borne proportionately by 
all Permit Holders ,n the sector. 

3. ECOSYSTEM .El:FECTS OF :FISHING 

3.1 The Permit Holder must take cognisante of sustainable fishing practices 
and of the impacts oUlshlng on the ecosystem (see also Section B 
paragraph 11.1). • • • • • 

3.2 In this regard steps must be tA"tlll !u minimise the incidental mortality of 
unwanted ,by~catch:- Sy~catcl':l of chub mackerel and horse mackerel 
(maasbanker) should be ,nai,a~ed .as per the attached by,,catch 
manag~mentpl~n (Anne~~~~ragraphs 9;6 and 11.2}. 

3.3 Furthermore, steps mt1s1 at$o b~ taken to minimise impacts offishing on 
top predators, such·as·se;,ibil'd~ (see f;lso ~etion B paragraph 6;1 (iv) 
andc (v)}; • • 

4. CO~N 

4.1 
.• ••• •. :: .- . ,I 

The Policy on. th~. • i.\:ltoc~t1cm and. Manaut,tn1ent of Small Pelagic 
Commercial Fishing Higlu.s: 2021~tates th11t 11 ,#owing ttie allocation of 
15-year commercial· fi~b~ i'iQh.ts ir- Hm, t=~,..:ior, the Department will 
facilitate the consolidation .,t 'f,,y, ,.1~wrt1,l < RHs active in the sector, if 
necessary. 
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ANNEXUREA 
SCHEDULE: SARDINE/PILCHARD CATEGORISATION 

Notes: 

·• 

1. Distinguishing between iarge and small Sardine/Pilchard: 
• LARGE = greater than f>-) 14.0 cm Total length (L 1); and 
• SMALL = less than ocequ~I to(::;;) 14.0 cm (L 1). 

·.;, 'O 

• ALL juvenile pilchard (14c~ a~d smaller) wHrALWAYSbe categoriiedto "PILCHARD BY­
CATCH :s 14CM" 

• Adult (larger than 14cm}pllchard ref!ecifng more than SO%in ANY sample as part of the 
ENTIRE sample Will ALWAYS be categorized as "DIRE<:TED PILCHARD" 

• Adult Qarger than 14cm) pilchard less than 50% In AfiY sample as part of the ENTIRE sample 
will ALWAYS be categorized as~PH.CHARD BY•CATCH > 14CM" 

• For the purposes of pilchard categorizaiion, ICE I WATER and JELLY will NOT be taken into 
account! 

2. Whether fish is cooled or not is of no signjfjcance for categorisation purposes. 

3. Examples of ·how fo''''' deterrfiitte' ·attocations. based on the revised 
.Sarcllne/Pilchard Categorlsation::~:::h~~ a:;_~- below. 

' '.~.:-~ . • 
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S n1 a H p~lagic. f.is:h (sardirje:, anch:qvy 
and roun•d herrlog); 
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Stock atatus . Unknown Heavily depleted 

Fishing pressure Unknown 

I 

Introduction 

Forage fish of the order Clupelformes occur ln the Soutl:IA,frtcan 
continental shell W?lers between the orang& River mouth on 
lhe West Coast and Durban on the East Coast. They generally 
exhibit schooling behaviour, haw a small body size with rapi~ 
growth rates, have·short lifespans and exhibit strong popula­
tion responses to anvironm~ntal variability which r&sult In large 
natural fluctuations in abundance over space and ijmeeven. in 
the complete absenoe or fishing. Abundant email pel~g~ for­
age fish off the coast of South Africa include anchovy EngralJllS. 
oooreslcalus, san:llne SE1rdinops sBgax arid West CQast redeye 
round herring Etrumeus whiteheadl,.and these three species 
gene~lly accourit for more than 96% of the total pelagic purse­
!'ieine_ catch. loiig-term changes In the relative aburidance of 
anchovy and sardine, over decade! and cent.ennlal tlme..scales, 
have been observed both locally and worldwide. Change& in 
the abundance of the two species are generally associated with 
variability in their recruttment, owing to changing environmental 
factors that affect, amongst others. transport of egga and lar­
vae, and feeding condittons. These characterlsfles. also- render 
small pelagic fish resources susceptible to those Impacts of 
climate change that result in changed· circulatiOn patterns, al­
tered composfllon and productivity of tower trophic levels, ,and 
the.distribution of marine organisms - all of wtilch are likely to 
ex.acerbate recruitment variability. 

Pelagic fish resource~ are importanl to .the co.untry for sev­
eral reasons. FlrsUy, the purse-seine fishery in which they are 
caught ·is South Afriai'g largest fishery in terms of. randed mass 
aoo second orily to the hake fishery in terms of vaiue, Sec­
ondly, pelagic fish are an impmtant and hlgh-q_ualitY source. of 
protein. Anchovy and round herring· are mostly re<l~ed to fish 
meal and oil in industrial-scale factories and -used as a protein 
supplement in agri- or aqua.reeds. Sardine Is mlilnly canned 
'far human and pet consumption, with a small amount packed 

WhOla for ~it or as_ ~utlet$ for hiJinari consumption. Thirdly, tlia· 
pelagic fisher.y employs a larg, Workforce iii fishfng and relate cl 
industrl&a. Finally, pelagic ifah occupy a key posl\ion in the ma­
tine food web where they are the 6nk that transfers energy pro­
duced by plankton to large-bodied predato,y fish, seabirds, and 
marine mammals. In this role, forage fish species cari and do 
have major effects on higher trophic levels as well as oo lower 
trophic levels, and varis.biHty In forage fish abundance Is likely 
to propagate throughout the entire eeosystem. 

Because animals end humans alike depend on forage fish, it 
is Important lo manage the fbhery that targels them In a man­
ner that accounts for their high degree of variability end lmpor­
tanoe to the ecosystem. This 1s so because of the-potentially 
severe rtaks of local depletion of forage fish for depem!ent spe­
cies such as seabirds, part!cular[y tn years of low fish abun­
dance -in certain areas. However, ari otten-overtooked facfls 
that whereas forage fish abUndan:ce Influences higher trophic 
levels, 1he, predation pressure· exerted by these predators a1,o 
has a controJUng influence on the abundance of forage fish, 
given that ihey are the main food sourcafor many predators. 
Eirtimatee ·of forage fish lesses to predation are lypioally much 
l'ligher cir.I average theri l0$1389 to fi$herlea, yet the assumption 
is often madQ that fishing Is the main driver of redueed forag·e 
~h·blomasa. 

Although it remains diffiQJlt to disentangle the impacts ol 
fishin~ and natural processes at retevant time-sea.le& in ex­
tremely complex marine ect1S}'Stems,,ex<:$sslve fishing is Ukely 
lo disruptlmportant trophic lnter~ctions, particularly at low lev­
els o1 foi:age fls,I\ abundance. Furthermore, precfatlon pressure 
·is llkely to ll'iet$ase too as mge flah abundance declines, at 
l&aat unUI a new predator-prey equillbrlurn Is ewiblished. Fish­
eries management responses-to such ~ Ines ~n forage fish 
sbundan0(/1 should therefore be-precautronary to ·1imlt the risk 
that aburidance falls below levels at which futute recruitmant 
Is compromised and/or the ecosystem is mencedly. ll'(lpaeted, 

TD 
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whfle at the same lirne having regard for the Important socio­
economic role of the commercial fisheries that depend on 
forage fish, 

History and management 

The first pelagic fishing opera1ions began in South Mica in 
1935, but commercial operations only started ln 1943, !n 1M 
St Halene Bay area in response to the Increased demancHor 
canned products during the Second World War, 'lliith purse­
seiners operating between Lambert's Bay and Cape HanQ­
k!ip. Sardine, horse mackerel Trachurus cepensis and chub 
mackerel Scombsr Japonfcus dominated pelagic catches in 
the ea Hy years. Annual sardine catches increased rapidly from 
less than 200 000 t in the 1950s to mor€ than 400 000 t In the 
early 1980s, whereas annual horse mackerel catches, which 
had peaked at around 120 000 t by !he mid-1950s, decrea894 
to less than 30 000 t annually by the end of the 1980s. $Jnil­
larly, annual chub mackerel catches that. peaked at almost 
130 000 t in 1967 decreased mar!<edly by the mld-197Ds, As. 
sardine, horse mackGfel and chub mackerel stocks started 
collapsing tn the mid- to late-1960s, the fishery changed to u&­
rng sma11er~meshed purse-seine nets to targeljuvenile anch~ 
VI/, which dominated catches and largely sustained the Souih 
African pursecs~ine fishery for the next 30 years. Anchovy 
catches peeked at around 600 000 t In the late 19aOs then 
subsequently decreased lo a low of 40 000 t in 19Q6. Catches 
of sardine gradually increased throughout the 1990s under a 
conservaUve management strategy and reached 374 o□o tin 
2004 following a rapid increase lri siardins.populatlol'\ sfze, par­
ticularly o., the South Coast. Anchovy cak:hes also recovered 
qutckly during the early-2000s, rasult1ng in total pelagic la,nd­
ing$ pf more than 500 000 t per annum between 2001 and 
2005. Round herrfng catches have been reported since the 
mid-1960s but have never exceeded 100 000 tor dominated 
the peltJgic landings, despite several attempts by the pelagic 
industry to lncre.ase catches ofttils species. 

A prolonged period of low sardine recruitment since 2004 
resulted in a rapid dedine !n the size ofthe sardine stockwlth 
sardine catches dropplrig to levers in the order af 90 000 t 
between 2008 arid 2014 alid to less than 40 000 t In 2017 and 
201 B, The sardine catch in 2019 of only 2 100 twas the lowest 
recorded over the past 70 years. Sardine catches recovered 
to 14 800 tin 2020, 23 ooo I ih 2021 and 26 000 tin 2022; 
although more than 70% ot catches in 2021 and 2022wefB tak~ 
en on the South Coast. The C1Jrrent !ow saroine catches ar& In­
sufficient for proiitable operation of the major canning facilities 
and !he bulk of canned sardine product:, currently produced in 
South Africa con1$in sardine that are sourced from Morocco 
and elsewhere. This has enabled the ind1Jstry to retain market 
share and to keep their workers employed, though current un­
favourabl!! exchange. rates are affecting profitability and threat­
ening the rong-:iem, viability of the canning.industry, partlcularly 
if local cat~es remain at 1hese low levels. 

Owing to this rapid decline in sardine catches; anchovy 
catches again dominate the fishery, with average catches cf 
around 220 ooo t betwesn 2000 and 2018. Tna 2019 ancho­
vy catch of around 165 000 twas the lowest recoroed stnce-
2013 and although the 2020 anchovy catcl'I of 285 000 twas 
the highest since 2012, catches in 2021 and 2022 were only 
156 000 t and 172 000 t. respectively. 

Historically, the fisheries for saroine and anchovy were man-

~ " ~~ -
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aged separately in South Africa, The South African anchovy 
fishery haa been reguJated using an ope~tionaf.manage. 
ment-procedure (OMP) appl'08ch since 1991. This adapti11e 
management system lt. designed to respond rapidly to major 
changes !n re\30ur~ abundance without increasing risk. The 
firstjointanchovy-sardins OMP was lmplemantedin 1994, with 
subsequent revisions. The Joint anchovy-sardine OMP is need­
ed because $8rdine and. ancho.vy school together as juveniles, 
r&Sultlng in the byoatch of Juvenile sardine with the mainly juve­
n lie anchovy catch rlu rins the first half <if the year. This results 
In a trade-off beiween· catches of anchovy (and hence juwinile 
sarQln~) andJutvre C$tches.of adult sardine; ar.d the OMP aims 
to ern1ure the sustainable utilisation of both resources. Total al­
lowable catches (TACs) for both species and a total allowable 
bycatch (TAB) for juvenHe sardine are set atthe beginning of 
the fishing. season, based on results from the totalbfomass sur~ 
vey of the previous November. However, because 1he anchovy 
fishery is largely a recruit fishery, the TAC of anchovy anq the 
jL1Yenile sardine TAB ara ravised mid-year following comple1ion 
of the recruitment SUIV8Y ih May/Junit 

The OMP formulae are.selected with 1he objectivss of max­
imising average directed sardine and anchovy catches in lhe 
medium term, subject to constraints on the extent to which 
TA.Cs c;1n vary from year to yearin order fo enhance indus­
frlal stablilty. Even though these formulae are also conditioned 
on low probah)lliles that th& abundances of these resourt:8$ 
drop below lewis at Which successful future recruitment m19ht 
be compromised, now that the sardine biomQ:;i has dropped 
below thatthreshold, the Primary and overriding consideration 
becomes assisting its speedy recovery, \Nhile slill having con­
sideration for the socio-economic implications associated with 
any TAC tecommendaiion. 

OMP-14, which was fine,/ised in December 2014, was used 
to recommend TACs and TABs for the small pelagic lishary 
t-om 2015 to 2018. Although development of OMP-14 also in~ 
eluded substantial analyses related to the implications of the 
sardine resource consisting of two components wilh diffarellt 
spatial distributions rather than a single stod<, OMP-14 was 
stiU tuned using rm operating model which raflected a single, 
homogeneously distributed· sardlria stock. 

OMP-18; which was adopted in December 2018; was, how~ 
ever, dev.eloped using an operating mode! of the· sardine re-

• source consisting of two mixing components With differing pro­
ductivity characteristlcs. The mode! of two sardine componoota, 
a western. comPonent assumed to be distributed west cf Caoe 
A9ulhae and e southern component dls!Jibuted east of Cape 
Agulhas, estimated the extent of wesHo-eauth movement of 
fish of ages 1 and above each year. This assessment indicated 
that fn terms of recruits-per-spawner, tbs western componentiS 
much more productive than the southern component and that 
future sardine populatfun growth is mainly depelidenl on West 
Coast recruitinent. OMF>.18 therefore included spatial manages 
rrisiit components fu irnit 1he amount of sardine caught west of 
Cape Agulhas. Spatial m(lnagem,mt Was formally implemented 
for the first time In· 2019, with each· sardine Right Holder con­
&trained to take a maxim um of 43% of their sardine allocatian 
off the. West Coast. This percentage varies intetannually and 
has ranged from 33% to 46% since then. 

OMP-18, as wl1h previous OMr>s, atso: included agreed 
procedures for deviating from the DMP:.Calc:uiated. n\Cs and 
TABs in tha event of Exceptional Circumstances (ECS-) when 

. ... applieaUon of. the TAC .. 9et1Sfated by th_a. OMP. is . considered. 



to be Inappropriate. Such a deviation.may occur, for example, 
when an obseMld survey biomass falls outside·the 'range of 
biomass distributions simulated during the deve!opln$nt of the 
OMP. ECs were first declamd for sardine in 2019 and ttien for 
both sardine and anchovy in 2020 on this basis,arid OMP-18 
was set aside. lns!Ead, TACs for anchovy and sardioe wer-e 
recommended based ori short-term biomass projections from 
updated assessments psnding the developmoot of a. new OMP. 
These projections of spawner biomass under alternative con­
stant catch scenarios, wilh testing of sensitivh'Y to variouSc a~ 
sumptions, are evaluated in terms of !he proportional increase 
in biomass that would be achieved ln the absence of fishing, 
A new OMP-18rev was d&Ve1oped for anchovy in 2021 and 
used to provide TAC advice for anchovy In 2022 and .2023, 
This reylsed OMP. however, does not include ·a juvenile a• 
dine bycatch vs adult sardine TAC component given that-new 
operating models for sardine are not yet avaifabfe (s&e sardirte 
population st11.1cture section below) and hence both sardine 
TAC.s and TABs continue to be based on short-term projec­
tion results, pending final!saUon of a new combined anch1>vy 
and sardine OMP that incorporates advances In knowledge,of 
sardine population strJcture. • 

Research arid monitoring 

Ongoing research on several issuel.l that have· an impact on the 
susts!nable use and management of small pelagic fisheries ·off 
the coast of South Africa includes regular monitoring of pelagic 
fish abundance,. developfn!::nl and revision of mana(jemeiit­
procedures. and Investigation into, amongst others, pcpllflitlon 
structure. biology and ecology, catch patterns·. distribution and· 
behaviour of key species. 

The biomass and distrlbulion of anchovy and sardine, but 
also of other schooling pelagic and mesopel1;1gle fish species 
such ail round herring, Juvenile horse mackerel and lantem­
and· lightfish (Lampanyctod9s h6otoris and Mauro/lcus wahii­
sensis, respe~vely) are assessed i:>i~nnually uelng . liydro. 
acoustic su,veys. These SUl'VGYS, which have been conducted 
since 1~84. comprise a summer total biomass survey and a 
winter recruit survey. Data for tl-ie 8$tlmation of a number-of 
other key biological measurements needed as Input Into the 
OMP and information pertainrng to ·the environment are also 
collected during ltlese surveys. Given t~.e fluctuating nature of 
the abundance- of pelagic fish species, thes~.surveys eontjnue 
to provide e&timates·that are far more rel!~e than iho,elhat 
would. have been obtained through malhemabl estimation 
from commercial catch data only and have er.iabf•d opltmal 
use of these resources at times of high biomasawhlle offering 
protection to them at low blomaas levels. 

This time-series of biannual biomeiss estimates was unfor­
tunately disrupted in 2018 and 2021 owing to the unavailabll­
fty of the research vessel fRS Af1kana and funding delays In 
chartering an a!lemetive vessel to conduct the 2018 pelaglc 
rectult su~y and 2021 pelagic total biomass survey, The loss 
of these suNe}'S nas had fer-reaching consequences both for 
setting subsequent TACs and for our recent un~erstanding of 
the status or the anchovy and sardine resources. Fortunately, 
both the 2022 recruit anq. adult biomass ~urveys were .success­
fully conduc1ed onboard the MFV Compass Challenger. Th~ 
FRS Afrir;ane ia expected to resume these surveys in late 2023 
following esssntial replace:nent of power-generation units. 

Data on catch statisttes, including landed mass, $pecies 
composition, and catch position and date, are obtained from 
the pelagic fiahery. Samples from commercial catches ere pro-­
ceased to obtsin the length frequency distributions of ha/Vest­
ed fish that are raqui@d as;.input in the specles-spedfic popu­
lation dynamics modets,. in addition to other data on biologloal 
chai'actertstics such as sex :and gonad maturity stage, and fish 
c:o.r,\~ltlon. The c,urrent ab-!;ence .i>f official scefe-monitora at .of­
flQ8dihg factories Is, however, of-gr.eat concem and potentially 
oornpromisas the quality of reported landing stati$tlcs. lnitlat 
Investigations have suggested that bycatcnes of sttQine in 
both the anchol/,' and t:oum:l·harring fisheries may have been 
under•1"19Ported in the absence ofscale.monltors. This hat seil,. 
ous consequences for the 1uatalnable-management oftt1eae: 
resoutce& and attention to-this matter' is uigentTy needed. 

Sardine population structure 
A ~ubstantia1 amount of research over the past decad$ ha$ 
documented spat!al (~ional) differences in a variety of sar• 
dine traits around the South African coast. These include dlf­
ferencas In: (I) life. history strategies such as spawning and 
numry areas and their envlronm1:mtal characteristics, and· 
~productive se·asons: (U) meri.stic characterlst!cs such as gll~ 
raker number and ver1&btal nUmber, (iii) inorµhometric charac­
teristics such as gillraker .length, and body and otollth stiape;, 
(iv) the prevalence and abundance of a dlgenean parasite blo­
~; and {v) otolith elemental oomposition and muscle metallic 
element composition. Th~, results; fueelher with observ.1.• 
·t1ons that marine speeies around S04Jth Africa tend to ~ sub.­
divided lnto reglonal populations associated wttl"I distinct blo­
geographic ·provloces, h!ili;I suggested the existence of three 
sardine subpopulations (hereafter stocks) around the country; 
offtheWast, South and East ooaats, resl)ecUvely. The eastern 
stock was thoughtto comprise fish that mix With southem stor;k 
sardirreis during summer, but thel'I separate from them during 
wlnler-to travel toward their East Coast spawning grounds dur­
ing the KZN sardine run. Although management of the pul'9$­
eelne fishery for gerd/ne has lncoipcrated·thi& hypothesised 
spatial structure by developlng a 2-stock (we&tem and south­
ern) a:ssessmerrt model and setting region-specific catch tevela 
In recent years, preV101;1s gen&tlc studiee did not support thi~ 
multi-stock hypothesis. 

Most recen1ly, thousands of genetlc markers from acroas 
the genomes of hundr.ads of &!llrdines captured around th~ SA 
coast (Flgure 80) were analysed to test the hypothesis thBt 
1isrdlnes p~rticipatlng in the KZN sardine run are genetically 
distinct. A suite of genellc markers with a· signal ofadaptatlon 
to water temperature showed regional differences within the 
sp9cies' temperate core range ancl on[y mo stocks; one asso­
biated with South Africa's cool-temperate Vvest Coast and the 
other with the warm-remperate South Coast. The strnng affiti-­
atlon Witt, water temperature suggests that thermal adaptation 
r'nalhtains these patterns because each stock is adapted-to the 
temperature range that it experiences in its native region, 

Surpr!s!ngly, sardines parliclpatlng in the rim were nof ge­
ne!fcally cdistinct and showed a clear affllletlon with the cool­
temperate 9.toct<;, indicating that !he tormor ~re -migrants that 
originate from the cool-tempera.ta Atlantic. Not only e:re these 
sardin~ not well adapted to subtroplcal aolldilions. but they 
aciual!y prefer the colder, up~,-elled waters of the West Coe st. 
Off the Southeast Coast; tllf/: autumn and wll'lter occurrence 
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Figure GO: Map showlrig sites at wtiich serdines were caught for genome and tra11$Cl'lp!oma sequencing. Colours represent mean @ea surfai:a 
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wils divided rnto live temperature-defined geogreJ)hlcal regions (temperate core range: W, wast; S'N., soulhwe$t; S, south; SE, isoutheruit; ~rdlne 
run; E, east). Cape Agulhas Indicates the approximate bounda,y between the Atlantic and Indian. oce!IJUI; the damed ltne indicates the edge of 
the c(mtlnrmtal shelf (200-m isobath), beyond which thf;l sardines rarely disperse; and the blaclc. imd whlte.arroW& repr~ent the approximate patll 
of the Agvlhas Current, whlch transports tropical Indian Ocean water lloulhwarif and C011ftnes sercll!le$ participating In the run (blue arrows} to a 
narrow COij~tal band of cooler water (not shown} (from Teske etal. 2021) • 

of rnesoscale cyclonic eddies along the inshore edge of Ule 
Agulhtis Current that transport cold water onto the srielf ean 
result in shelf waters becoming temporarily cooler than those 
further west This cooling creates conditions that favour cooi­
tempi;!rate sardihes, triggering an aggregation of these rnl­
grants at the northeastern limit of the South Coast, and their 
northward movement is favoured by lt1termittent opwelilng. 
Eventually, the sardines find ttiemselve$ In ~lJbtrQPli:::al waters 
that exceed their preferred thetmal range and where they :ii~ 
subjected to intense predation, suggesting that the sardine run 
does not benefit South Africa's sardine µopulailon as a whole 
(Figure 61 }. 

Importantly, the genomic results confirm the exislrm;e of 
two sardine stocks off South Africa that ha\le aclapted to dlf~ 
ferent water temperatures and experience reduced fitness. and 
lower suNival when outside their preferredtemperature r~ng0 

es. This is supported by analyses of sardine-otolith oxygen• 
isotope ratios and micr-ostruclure that showed. that fish from 
tha Wast Coast grew significantly slower in water that was 
several degrees cooler than those from the South a:nd E!lSt 
coasls. These results have important implications for manage­
meni of the sardine fishery since, daspita mixing between the 
two stocks, a single-stock management strategy can result In 

population declines If regional stocks adapted to specific tem­
perature ranges ara overexplolted. 

Anthropogenl~ 114m1tants 111 $malt pelagtc &hes 
The potfirrtial impacts oh the.marine.enVlrQnment ofincraaslng 
levels of anthropogenic pollutants, such as metallic elemen!S, 
perslstant organic pollutants (POPs) and microplastics; are 
cause for concern, but information on their conoentration. levels -
~hd effects on marine Ille Is limited or absent for many ecosys­
tems, lnclucfll'lg 1hoi;e off South Afrlca. Metallic a1ementll and 
POP.scan attain toxic levels through trio-accumulation and can 
imi:iairthefunctlonihg and S1.Jrvival of marine arid oth.er(e.g. hu­
man) organisms. lngesllon of microplaatics csn have detrimen­
t.a! effects, aod microp!astics can thell'l$elves be carriers for 
absaibad or adsorbed co-contaminants such as ottier harm­
ful chemlcals or pathogens. Studies to determine the levels of 
me~llic filaments arid POPs in small numbers of Solilti African 
sardine, and 1he occurrence and concentration of microplastlcs 
In anchovy, VVes1 Coast round herring and sard ine-offtlle Soutti 
Afr'.can '\/Vest and South coastg, have recently bee.n coni:fucted. 
These measurements have not previously bean made on small 
pelagic fishes in the region and hence can be used as baseline 
values agatns1 whklh data from ·tuture studies can be compared 
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as well as enabling an assessment of human consumer $afety 
for sardine. 

A total of 29 metallic elements were detected i1' the muscle 
o! 30 sardine examined, with zinc (24 mg kg-diy-mass-1), titani­
um {17 mg kg,-dry-mass-1) and strontium {5 mg kg-dry-mass-1} 
having the highest concentrations. Additionally, the relative 
composition of meiaflic elements differed between sardines 
sampled olf1he West Coast compared to those from the South 
Coast. Based on limits set by the south Afriesn govemrrienf 
as wen as those set by the European Uniol'l, concentl'.8.tiol'I$ 
of three m3jor toxic metals (cadmium, foad and meroury) in 
sardine do not pose a threat to human COtl5Umer safety, The 
most prominent anthropogenic POPs in sardine muscle 1is­
sua were tha insecticide dichlorodiphenyltrichloroelhane (DDT'; 
now banned in South Africa for aglicurtural use but stii! u11ed 
to control malaria) and po!ychlorinated biphenyls (PCB$) used 
in e!ectrlcaJ equipment and electronic devices. Concentrations 
of both of these were markedly lower than concentrations of 
levels of naturally-occurring halogenated. natural products 
{HNPs), arid POPs were not considered to pose.a human co~ 
sumer safety ri$k. Additionally, PCS levels in South African sar­
dine w0ra substantially lower than those reported in sardi11es 
and sarpln_ellas fl'.Om European waters. 

Smah pelagic fishes f~d on planktonic oq;janisms that 
are of a similar size to microplastlcs and hence are ccmskl­
ered useful bio-lndicators of levels of this pollutant. Samples 
of -200 individuals per species of anchovy, West Coast round 
herring and sardine oollected batweeri the Ofange River mouth 

and Mossel Bay duringJh& 2019 Pe!;;igic Recruit Survey were 
prooassed to (i) apply a proposed approach ~r the extraction 
and quantffic.ation of m!croplaslics in sman ~aglc fish; (ij} in• 
vestigate 1nlari1pedflc dlffer&nces in mleror,lasttc ingestion; Qii) 
idehtlfy the main plastic and polymer ty-pes ingested by the$e 
species; {Iv} investigate spatial variations and the possible 
ldentiflca~on of "accumulation zones• .of mforoplastics con~ 
tamin-ation; and M IMntify and propose a suitable blc-lndicatcir 
species tor the monitoring of mlcroplasti<::S in South African 
wslers. Analyse9 Indicated interspeclfic dtfferences, with a 
higher concentration of microplasUcs in sardine (mean of 1.58 
items lndlvldual-1) aompared to round· herring (1.38 items ih­
dlvldual~1} and anchovy (1.13 Items !ndlvlduai--~). and a Higher 
oe¢Utreii¢e of microplasllcs in saniine {72% occurrence) and 
round herring (72%) compared tci anchovy (57%). llliliiroflb­
el'$1)ccounted for 80% of Ingested micropla,stic:s (the ramairi­
dar being pla$lic fragments), wllh the miain insestect polyme11 
being poly(li?thylene:propy!ena:diena) .(33% oC<:Urrence), and 
poi~thylene (20%), polyamide (20%). poiyQster (20%) and 
poiypropylena.(7%). The abundance oflngested items was not 
significantly eorrelated with fish size or body weight, and the 
abundance of ingested Items increased from the \lok$1 to tne 
South coast. West Coast roU11d herring was proposed as a blO• 
indicator fur mlcropiastics in the South African coastal enViron• 
ment and sample$ of this speci$$ have been collected for tnls 
purpa~e during su~quent surveys. That estimates of the oc­
currence ofm(croplastics !n South African anchovy end sardine 
are higher than those reported. tor these species elsewhere is 



concerning, but a lac!< or data on levels of transferral of ml­
croplastics from edible aquatic species to humans precludes. 
predictive decisJ0!1s In regard to human consumer $afety. 

·Current status 

Annual TACs and landings 
The total combined catch of anchovy, sardine and round her­
ring landed by the pelaglc fishery decreased by 45% from 396 
000 t In 2016 to just 217 000 t In ~019, due mainly to a sub:!tan­
Ual decrease in the catch of anchovy from 262 OOP t in 2016 
10 only 165 □DO tin 2019. The catch of anchovy subsequentty 
rebounded ln 2020, reaching 286 000 t ar.d pushing. th& total 
combined catch of sm.ill pelagic fish above the long-ta.tm .av­
erage. Catches of anchovy were again at low levels in 2-021 
and 2022, desp[te .high TACs being sat for these years. The -
average combined catch over the last five years of 28B 000 t 
is about 45 ODO I lower than !he long..tenn (1949-2022) aver­
age annual catch of 333 000 t (Figure 62}. The utlllsatioil of !tie 
tinchOvY TAC allocated for most yeara since 2000 rwmains low, 
wilh only-56% of the TAC being i::augrit on average &Ince 2000 
(Figure 63a), 

The directecl sardine catch fell rapidly from 63 000 t in 2016 
t to an all-time low ol 2 100 t In 2019 (Figure 63b) as 8' result 
of drastically reduood TACs_ given tile declaration of ECs for 
sardine at the end of 2018 and In -subsequent years,. In 2019.,: 
the directed sardine TAC was only 12 000 t, but has since been 
Increased to around 3~ :300 t because of a slight r~covery of 
the resource in 2022. The landings of sardine In 2.Q21 and 202.2. 
averaged around 30 OCO t, ·with most of these catches having 
been taKen on the South Coest. The sardine resource, how­
ever, remarns in a stressed state, following poor recruitment in 
most years since 2004. 
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Sardine bycajch, which' Includes Juvenlle sardine caught 
wittt anchovy, adult sardine, and round herring as well ss adult 
:iardlne caught with round ·herring, de~ased from 17 000 t 
in 2016 to around 3- 000 t fn 2018 end 2019 (Figure 63e) but 
haSc $Ubsequenl1y ranged from 1,000 to 9 500 I during tt,e past 
3-years. Toe levels or sardine bycatch are well balov, that al­
lowed in most recent years - mainly be¢i!U'S8/ tl'let industry has 
trl!li(I to avoid areas with nigh bycatches. of sardine to improve 
th6 chances of a recoV&IY in the size of1he adult sardine popu­
lation-. 

The catch of \/lfest Coast round OOITing has remaine<I rel• 
tlvely stable, averaging at 55 000 t over Iha last 5 yea~; and a 
,..1atively large catch of 66 000 t In 2022 (Figure 63d). These 
recent catches, however, are only ~If of the 100 000 t pre:-­
cautlonary upper catch limit (PUCL} recommended for this 
~ource and reflects !lie dlfficulfy of catching this species with 
punie-seine ne1S. lncreased·utilisatlcin ofUie West Coast round 
heml')g resource is encouraged but artemp_~ to improve catch 
rates using midwetertrawllng have not ~ean successful to d*· 
BYC!a~S of juvanHe horse mackerel have also been well be­
~ the three-y~ar PUCL of 12 000 t, averaging only 3 600 t in 
thrt most-recent 3 years. This f'UCL has. now been increased 
to 15 000 t to make provision for those years where a high 
bycatch of hOl$8 mackerel !s unavoidable (Figure 638). 

An annual PUCL for mesopelagrc fish of 50 000 t was In­
troduced in 2012, following increased c;atehes of lantern• and 
llghtf!s h by the experimental pelagic trawl fishery ln 2011, wh$n 
ju,st over 8 000 t of these species were landed. A resumption of 
the trawl experimentin 2018 resulted in mesopelaglc catches of 
5 800 t.and 3 500 tin 2018 and 2019, respectively. The rela, 
tiyely high costs .. associated with this experiment. ooupled with 
'the recent downlurn in the anchovy and sardine fishery, has 
led to the appl~nt not pur.,ulng this l!ny further: The PUCL 
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has subsequently been reduced to 25 ooo t. The Deparffnent 
remains desirous of continuing this experlmerilal fishery as well 
as the exploratory !r'awl fishery for anchovy and \!Vest C~t 
round herring almed at improving util!sation of these resources 

off the South Coast. especially given the current depleted slats 
of the sardln~ resource. 

Recruitment strength and .adult biomass 

ii Anchovy TAC 
Anchovy recruitment me89ured In 2016 was conside~llly loW­

.• Anchovy <:ateh l er thaiUhe long-term average and almost ha!fthat measured 

Ill Sardirie TAC 

o I, {e} D Horse mackerel PUCL 
8 ■ Horse mackerel bycatch e 151" 

in 2015. This was folloWed by a record high anchovy recruit 
estimate of 8SO billion fish in 2017 (Figure 64a}. Fist:, sampled 
during that survey on average weighed about 1A g less than 
those sampled during the pr&ceding two years and not many 
of them appearad to have survived subsequent to the :survey, 
with the adutt anchovy biomass In 2017 and 2018 remaining 
relatively stable at around 1.5 million t The decrease of close 
to 50% fn the adult anchovy Diomass from 1.5 million tin 2018 
tc cnJy 0.84 mmlon t ih 2019 was followed by above average 

■Sarrlfne catch anchO\I)' recruitment Jn 2021l giving rise to a l-fold increase 
• j' • in adutt biomass in that year.• Recrvitment of arlehovy ln 2021 
'! . Jmd 2022 was again below average with a subsequent below 

■ sardine byc:atch 

• .. ·.~ . average adult biomass or orily 1 mlllion t measured al ihe end 
'•~i-d2022 . 
. • -~·-. Sar'Qine recruitment has remained very low, The lowest re,­

•. ,eruiteslimate in 30 years of <1 billion fish in 201 s was followed 
.. by-an asiirnate of 7 biUion fish In 2017 ancl 4 bHHon fish in 2019 
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Plgurs 64: Tlme-series or aeouatlcally estimated teCl\lltmf»'.llS!mngth 
and total.biomass of {a) anchovy, {b} sardlni!! and (c) round herring, 
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{Figure 64b}. Despite a slight increase in sardine l'l:!cruitment 
in 2020, half of the rec:ruitment estimates in the past 10 years 
have been lower than 5 blMion fish. Given this sustained bEilOW• 
average. recruitment, the adult sardine biomei;s deCl'f!ail!ed fur­
ther to only 91 OOiJ t In 2018. A slight increase to 190 000 t in 
2019 and to 250 000 t in 2020. aW,ough encouraging, did not 
provide sufficient mctlvation to set aside !OW-biomass ECs pro­
visions for Uiis species. By 2022, the biomass had, however; 
increased to over 560 ooo t. Despite thls recent lncrease; the 
2022 biomass estimate is still lower than the long-term average 
of 844 ooa t, hence the categoiisation of sardine status as be, 
ing between depleted ~nd optimal and the setting of a precau­
tionary TAC for 2023. The 2019 West Coasnaul'ld hemng re­
crutt estimate was the third highest on record (Figure 64c) and 
resulted in a 80% increase In the·biomas$ of adult West Coast 
round herring from 1.4 milUon tin 2018 ta 2..3 million tin 2019, 
the highest yet recorded. Recruitmenidropped substantially in 
2021 and 2022 but remairie.d above \he long-term average r~ 
cruitment of 13 billion fish and the adult biomass by the end of 
2022 remained relatively high at over 3 m!lllon t. 

Shifts ln the distlibut)()n both of anchovy and sardine adults 
that hav~ previously been reported on (S1!1& previous isStjes 
of Status of the South African Marine Fishery Resources Re­
port, since 2012) continue to be monitored, The abrupt east­
ward shift of anchovy that occurred in 1996 persist!! In most 
yeara, with an average of 36% of the adult anchovy biomass 
observed 1n the area to the west of Cape Agulha9 slnce 1996 
compared to 64% on average In the years preceding the shift 
(Figure 65a). Given the recent decline in the size. otthe an­
chovy population. ihe biomiiss of anchovy in ihis western al'.Elli, 
has declined to .:;500 000 t, a level far below that observed from 

50 

25 

a East of Cape Agvlhas 
Cl West of Cape Aguthas 

Figure 65: Percentage of the !<ltat {a) anchO\IY .and (b) sardine bio­
mass found lo Iha west and east ol CapeAgulhes, 1964-2022 

2012 to 2016. The percentage of the sardlne biomass found in 
the area to the west of Cape Agulhas remains highly variable 
but has decreased con.sfderably In recent years. Around 71% 
{1800001) of the s:J1rdine biomass wssJound in the area to the 
west of Cape Agu!has iri 2016 (Figure 85b), but this percent­
age i:iecraased lo 32%. in 2017 end subsequently to only 23% 
{44 000 t) In 2019 .and 21% {52000 t) In 2020. Despite a large 
ir,crease in the biomass of sardine in both regions in 2022, the 
percentage located to the wes1 of Cape Agulhas remains rela~ 
tively low (39%). This decrease In the. bfomass of sardine to 
the w:,;ist of Cape Agulhas is likely to compromise Mure recruit­
ment, given the relatively low lransport of eggs and larvae to 
the ~st Coast nursery area frcm sardine spawning on the 
,S<Mti and E~st <;OaSls. 

Scosf$teminteractions 

The primary approach fuat has been used to Umlt catches of 
forage fish is Rlghls-bai,ed management with specific annual 
TACs. The incorporation of ecosystem considerations and the 
development of ecosystem~ased management is typically 
carried out through OMP simulation testing to ensure certain 
probabilities that s~rdine and anchovy a.~undan~ would 
net drop below specified thresholds when harvested. Recent 
OMPs ware also tested using parameters denoting risk to Ille 
Allic:art penguin Sphenisciis de.ineisus .population. Penguins 
were chosen as a key predator species for consideration be­
cause they feed predominantly on sardine and anchO'J)I and 
because oUhelr conservation status. which Is ofconcem due 
to appreciable reductions Ir\ their numbers afthe major bree1l­
lng colonies over racent years a!KI their listing .as Endangered 
by the IUCN. ·f,;$ part of the Implementation ofan ecosystems 
approach to- fisheries (EAF) in South Africa's fishery for small 
pela;ic: fish, a mode! of penguin dyriamlcs was developed for 
use in conjunction with the smaU-pelaglc-fish OMP S9 ihst the 
Impact on penguins of predicted future pelagic fish trajectories 
under alternative hal'vest strategies could be evaluated, So far 
results have suggested that fishing is likely to have a rele.tl~ 
ly small impact on penguins, especially when compared with 
uncertainties that arise from the vanabla spatial distribu1ion·of 
the sardJne population. For example, OMP~18 performance 
statistics !ndlcated that even with zero sardine catch, penguin 
numbers were exPected to decline only about 1.4 % slower 
tl)an If there was fishing. However, these results are now dated 
al'ld both the OMP and the. penguin population mode! MSd t.ip.. 
dating. Additionally, central to ttie development of any future 
OMP w!il be the corisidetatlon of ha1V8st strategies that include 
spatial m;inagement of sardine, given the existence of two lo~ 
ca! eto¢k$ of this resource as described above. Such spatial 
management, which has atreadjl been formally Implemented 
lo avoid high local exploitation levels, also hes the associated 
benefit cf preventing local forage fish depletion and heightened 
competition between dependent predators and the fishing tn• 
dusby. 

Penguins are potantla!ly also sensitive to changes in pelagic 
fls1r abundan~ and dis1ribution because of their land-based 
breeding slteund their. limited foraging range(< about 20 km) 
during breeding. An &XJJeriment that Involved alternating pe­
riods of fishing and closure to fish1ng around $Ol'M import,mt 
penguin breeding colonies (the Island CIO$ute Experiment) 
was conctucted between 2008 and 2020 to assess 1he impact 
of 16cal.ised fishing on the breeding success df these birds. 
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Resuits from this study indi~ted that although certain illfilliQ 
closures may help reduce the rate or decline of the penguins 
{by between 0.25% and 1%), they would do little to halt lha 
decline, which i_s as m.uch as 10% per annum at some colonies,. 
Furthermore, these fishery cfosures have CO$t implications for 
the small pelagic fishing industry and, as such, any benefit of 
fishery closures should be weighed up against their costs. 

Following Increased media attention and calls from the con­
servation sector to intensify fishing restt[ctions; an internal Gov­
ernance Forum comprising senior managers of the Depar1ment· 
was established to advise. the Minister on this matter. Under 
this forum, the Department sought ta develop a compromise 
proposa.r for future 'ti$hing restrictions that would decrease.the. 
cost ofclosures to industry, but stlll maintain reasonable lev~s 
of protection of those areas v.;heie penguins prefer to forage, 
Further discussion ofthis propo~l wiltl the f,shlng Industry and 
conservation Mctor resulted In an impa$se. The Consullative 
Advisory Forum for Marine Living Resources {CAFMLRJ estab­
lished by the Ministerto adVance the disc1:1ssion took a "middle 
of the road' approach between haVing no closures around col­
onies {advanced by the fishlng industry baoodon the rnargrnaJ 
benefits lo penguins as quantified during the experiment) and 
full closure of core penguin foraging areas or marine Important 
bird areas (MIBAs) around the largest six remaining colonies 
(as advanced by the conservation sector). The CAF recom­
mendations, which- essentially advocated closure of a toral of 
50% of the 6 MIBAs (i.e. 300% instelid of the 600%. recom~ 
mended by the conservation sector) ware. rejected by both the 
fishing industry and the conser.'alion sector. A further ra_com• 
menclation of the GAF, however, was to convene an lntema­
ticnal panel of experts to assist ih decision-making. 

The Minister has subsequently Appointed such a panel to 
review the interpretation of the results from the. experiment. 
eXplore the value of fishing -closure around penguin oofon\es 
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in providing meaningful benefits to penguins, review 1he pro­
cesses and outcomes completed 1hrough tne Governance Fo­
rum and CAFMLR, and tnakEI recommendations on Iha future 
implementation of fishing closures. This process iS currently 
underway. In the meantime, and pending the o\l~me of the 
review, the Mlnfster approwd Interim closures In September 
202~ around the sbc breeding colonies of Desseiuincl Robben 
lslarids • on the West Coast, Stony Point and Dyer Island off' 
the. Scruthi,vestern Cape coast and St Cro!x and Bird lsJands in 
A!goa Bay (Figura 66). 

Climate change implications 

Small pelaaic fishes have -been characterised as excellent 
blo~lnqlc-ators of climate-driven changes in marine systems 
because of their responslvene-ss lo environmental forcing. 
Predicted affects of ciimate change include changed species 
distributlpnli, and these are frequently tM first effect to be ob­
seMXI and 1,1re driven primarily by d1anged temperatures. The 
relatlv& distributions or berth anchovy and sardine have shifted 
eastwards over the pa&t few decades, with these shifts sig. 
nlficantly correlated with the cross.shelf .SST gradient off the 
So~ Coast. Spatial catch patterns of both species have also 

. changed, and whereas far sardine recent catch P,attems will 
hays. been affected by explicit spatial management measures, 
• a higher proportion of annual aneho\i'y catches .{which are net 
spatlaliy restrict$d) have been taken on the westiilm Agulh<1s 
Bank (between Cap& Pomt and Cape Agulhas} than previously. 

lmprov1ng predfciive capacity in t-erms of the likely respons­
es to ciimillte Change of exPl<>ited fish has been ident!fied ail 
a crit!cally needed adaptation for South African fisheries m;u1-
agemerit, Including the n1ed to develGp modele to better un­
d&rstand the potehliSI impaet,s of climate change on speci&S, 
food webs and fisheries. GlVen that smsll pelagic fish dlsti'l-

fl Purse-seine fishing prohibited 
• (MPNpermit conditions) 

0 20 km radius around colony 
e MJBA 
0 Interim closure area 

26° 

Figure 66: The lcca!IMs of marine irnportan.t bird a~.(MlaAs: cONtfCil"llging areas of Afrlcari penguins), the 20,;km-radlus closed areas imple• 
men led during the Island CIOliure Experiment (note that an area l1f 5 km-radius around Rly aanlcr., 10 the aoulhea&t or St Croix lsland, was also 
closed when st Croix Island was c!Osed to fishrng), am! ttie Interim closurell ~I at'EI preaenlly In place. Also $hOWn ure Iha loeatlorns of marine 
protected areas (M PAs) and other restrieted area~ where pelagic flshl!'l9 fs not a!loYled; Toe dotted ff l'le wi!hln lhe tnleiim closlirii area Bl'O\/lld Oyer 
Island demarcates an inshore area whare no ,oeta_gi<l fishing Is allowed l).M an o!fshora area where 011fy small vessels am allowed to fish 



buUons are changing, a first step in developing models to 1111- Ekman upwelling (Ek-Up).and eddy kinetic ener9y tEKE). En­
prove predictive capacity is to batter under&tan·d·lhe effe(;ls _of vironmental data for the regions arid perfods matchlng the Pe­
o'ifferent e1Wironmentar parameters on thefr distributions. $uch lagic Recruit and Total Bi~~s -sul'.Vt!Y& of each year were 
bioclirnatio-envelope models use associations between envi- collected from online sou roes {mo~ tho National Oceanie and 
ronmental variables and a species' occurrence to define sets of Atmospheric .Adminh.,tratton - NOAA) and WBre then mapped· 
conditions u·nder which that species is more l!kely to be found, to the spei;!e5,- and stage-Sj:)Gcifrcabundance and distribution 
and once envelopes are estimated they can be applied to ton~ , .maps for GAM analyaes. Tlie-relatlve importance ofthese wr1-
cast the effects of climate change on species' distributions, • • . •• .ables in lnffu&ncihg fish dlslrlbutlon patterns was a!so estlmat-

A recsiit- study used generalised additive models (GAMs) .. ,c1. . • 
to assess lhe :nnuence of several em!ironma_ntal va(iablet;'on V111'181'8as almost all ofthe GAMs-had good predictiVe'pet­
lhe distrfbulions of eggs, recruits, and adult~ of anchoyy, r~nd forriuince, those for sardine had relatively higher explanatoiy 
herring and sardine In ti1e Sdvthern Benguela ecosystem. : capa_l:.!illtfes. compaJi:ld-to those for round herring end ancho-
Abundance and distrlb~n data of these. different stag's$ and vy, and hence had a better capability for modelRng s~il'I• 
species were collaoted during routine Pelagic Recruij {N:icrl)it$) Mbib:'it. suii21billty. This suggesjS_ that sardine disltibutions ~ -
and Total Biomass {adults -and eggs} surveys cond4<,ted be- spond more strongly to ·envi~nmen1al variables than do those 
tween 2000 end 2011. selected envtronmentaf variables wero of round t)erting ahd anchovy. $ea surlace temperature had 
those expected to respond to climate change and· that can be the highest relative importance .ol piwdlctor variables for eight 
remotely sensed, and iticluded sea :,urface temperature (SST), , of the nine-life stage / species CQrllblnations, sometimes by 
sea surface height (SSH), sea surface chlorophyll (Chi a), a subs'tanti~i margin (FJgur& 67), The only exeeptloi'l was for 

Adults 

Eggs 

. . .. . ... . 

Figure 67: Pie diagram$ flue!tatlng 1118 reta!ive lmportanCB oftha lopfl~•·environmental 11artebl~s in generaltsed additive models telal!ng to the 
distributions af adults (top row), recruits (middle row) and e<iils (bottom rCNI} otanehovy (left column), W&& Co&!lt round hemng {redeye; middle 
column) and sardine (right column), The sizes of envltonmental predictor pies are proportlonsi to their rehilMi llllJOrtarree in predicting Ille dl'!illl• 
bul.ion ofthaUfe stag1i of the! $pecJes, and renge li'om 0.14 ror EKE (Eddle_k) on a!lchovy eggs to O. 71 for SST on fOl)lld herring (radeye) eggs 
Sst " sea surface temperature; Ssh ., sea suTface heigh!;, Log_chl • log of surfac;e chloroi,hy!I iii· concentrafion; Eddfe_k • eddy kli'letlc'e'1elgy; 
Ek_upw = Ekrniln UpWelllng 

,rv 



aduft sardine Where SST had the second-highest relative im­
portance, substantially lower than that for Chi a. Thi& latter 
predictor was altio important for ancl1ovy recruits, ahd round 
herring eggs and adu~s. Sea surface height and eddy kinetic 
energy t~picaily had lower values of relative Importance. Other 
interspecific and inlraspecific (i.e. between life history stages 
of the same species) differences in the relative lrriportanca cif 
environments! variables were apparent {Figure 67). 

These analyses have improved understanding of how pre. 
sent distribution patterns of small pelagic fish are related to 
environmental variables and are a necessary first step to in­
vestigating how changing oceanographic conditions might af­
fect their future distributions. The interspecific differences lh 
ihe relative importance of e1wironmental variables in alfticting 
the distributions of small pelagic fishes off South Africa sug­
gest that species will be impacted differen1ly by, and respond 
differently to. climate change. Importantly, the intraspecitie dif­
ferences observed suggest that different I ife h!sto ry stagE1~ will 
also be Impacted differently by climate change, These mod­
els can be coupled with models that predict .future ocean state 
around south Africa to indicate where, arid when, particular 
areas/regions may become less or more favourable to small 
pelagic fishes. This is important for the development of appro-

priate management strategies and the long-term sustainable 
expklltation of these valuable marine resources. 

Adaptation to climate change measurss that shouJd b$ 
considered for the smell pelagic fishery include, inter alls, .(i} 
rebuilding the sardine poputellon; (ii) developing anchovy prod­
ucts for human consumption and developing local markew for 
such; (iii} detsrminlng sustainable harvesting k:!vels for West 
Coast round henin9 and lantemflsh, wilh .ccms!deration for 
ecosystem needs, and Increasing iheir exploitation level$ if 
warranted; end (iv) developing an Integrated, concerted and 
rni.iltk:fisclplinary national research respon&& to climate change 
• rmpacts on South African marine fisheries. The analysis de­
scribed above forms part of the last adaptation measure and 
could usefully be appli~ to other important marine resources. 
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Useful statistics 

Pe!aglc fi8h calc~~ and TACs/TAB/PVCLs. 2000--2022 (X 1 ODO \¢noes). 
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RECOMMENDATIONS FROM THE REVlEW PANEL OF EXPERTS TO ADVISE ON 1HE 

PROPOSED ASHING AREA LIMITATIONS OR CLOSURES ADJACENT TO SOUTH AFRICA'S 

AFRICAN PENGUIN BREEDING COLONIES 

1. PURPOSE 
To request 1hat Mil\JS1er-

1.1 Note ihe Report by 1he lntemaliooal Review Panel of Experts to advise oo 1he proposed 

ishirllt-8f88 dosures adjacent to SClUlh Arita'$ Afric;an 1J$1guln breeding cck>rias. 
12 Grant $PPKIW1 for the policy decisk>ns folcwing the Repod from 1he Panel . 

12.1 That the fimita1ion of smaH · pelagic ftshmg adjaamt to penguin cdonl9s will heilcefol1h 

la med by the Depmtment as an appropriate m!M!l11i>n ii 1he conseivation and 

management of 1he African Pqlil. Whilst l is admowledged 1hat smal peladc 

fishery limilatiorl$ do have a . ~ ti penguins, bt4 - • should be med that these 

benefits are smal IVlatiVe to file abselved deaeases n the penguin populations over 

~decades. 
12.2 Furthemwe, that fishing fil11fallool arumd selected penguin ai!onies are es1abllshed 

for the fofbwing penguin colonies: Dassen Island, Robben Island, Smiley Point, Oyer 

Island, St Croix Island and Btd Island. The fislmQ iuitations are to be~ 

for a rillmum of ten (10) years• a nivlew aft.er six (o) years of lmplementalion lllCI 

data ,coWon. the transition to implementing fishing limitations s desulle<I . 11 
Paragmph 2.10. However, n the absellct of penguin colony specific agreemenb 
across 1he fishery and conseMllkin stakeholdels m llrriling. small pelagic ~; 
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AFRICAN PENGUIN BREEDING COLONIES 

consideration ahculd be given on the current lnierim limiiallona or' dos!Jres lhat IIMJS1 

conUl'dJe from 1 AugusJ 2,023, as Uie ilterim limltatfona are-due to end on the 31at of 

JuJy2C23. 

1.3 Approve the impfementatiOn or ffl9 recommendation8 for future sclen1:e fi'om the tntemationa1 

Review Panel. These wil be implemented in a pfiuad approach dependiflg on funding and 

resources available with irwslt)' and _ciVI! &oclity organlSMOns encou,aged to co~ute ID the 

program. 

1.4 Approve that Branches F'ishetles Management and Oceana ind Coasts 4tvelop a 
cammunicaelons and stakeholder engegement plan to report at Inst annually lo stakeholders 

on the lmplementalion of these fishing linatation• arid olher meas\lret implemented' a.a a~ 

In the Afncan Penguin ij!odiverslly Management Plan. 

1.5 ~ that the Panel worlds now concluded.and 1hlt1 the Panehy1H be remunerated as per 

tne National Treasury Appn,ved ral8$ at the 81 da., rate scale. Eacfl Panel niember \'All be 

remt1terated for 12 weeks of Ume and ·the Chai for 14 weeks. Any actual expanses, mculred 

will be remburHd In additlon 10 this. 

1.6 Note that the Chair and Panel Membe,a are avallablt • on a date to be determined to pment 

1heir Report to Minister and local atakefloldel& via an on&ne meeting. 

1. 7 Approv& that the Report of fle Expert Panel can be clstoouted to all stak!holdirs and be made 

pubHcly available. 

2 BACKGROUND AHO DJSCU$SfON 

2.1 South Africa'$ &Obstantlat deuease Jn the: number af adult African Penguins 1ince the mld-

20008 is considered to be ca~ ~Y a number of dlfferenl drtveii lncludlng rood competition 

betweeri penguins and the small peias;c purse seine fishery, This fishery overfaps- with 

foraalng areas aroood Renguin bfNding colotVeS wen as Das.sen, Robben, Stcny Point, Oyer, 

St Croix and Bird Islands, whid'niie for th&.same_ sardine and andlovy resoul'CeS. To fllrlher 

unde/Stand this, a study was inideted from 2003 untl1'2021 to asst111 thcreffects of closure or 

limiting of -pursHeine fishing around P81\9Wl .breecBng. colonies. The ~ haw been 

.controversial; with different opnkmti on.hOWto interpret them. 
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RECOMMENDATIONS FRQM TKE REI/IEW PANEL OF EXPERTS TO ADVISE ON THE 

PROPOSE0 FISHING AfEA LIMITATIONS QR CLO$U.RES ADJACENT TO SOUTH AFRICA'S 

AFRICAN PENGUIN BREEDING COLONIES 

2.2 This prompted the eitabltshment of ttie GMmJnce Forum In January 2021 to provide a 

synthesis of the cu,renl sclenffllc infomlat!<JO ralafing to fstdng dosurN and Aflican penguin 

population declines. The GovematK» Forum (GF) was primarily iMde up of DFFE sdenli&ls 

from the Branches Ooean, & Couts. Flah&riet Management and th& South African Natl~sl 

Pai'b (SANPalb). The Governance Forum was further supported by the-Extended Task T earn 

which incorporated ·klto the GF th!ff representatives each from h! small pelagic fisNng Bedor 

and the ci'd society conser.wtion seck>rs. The ob)ecelve of 1Jl8 Extended. Task Team wa~ .kl 

Pf'OJX)l8 aclions lo sicw the decline of lhe African penguin ~: 0) ~ overby)s in 

penguin forageateQS and:small pelagic fishine; and (II} developing Hdence plan lo llwes!lgaui 

Che: cause, Possible fnteivenlions and· impact of Interventions. No ag,eement was reached 

within the ~nded Task Team on the po111!I& Interventions and ~ir Impact. This task was 

!hen referred to the- Consultalive AdviSOly Forum for Marine Uving Resources {CAfML~) In 

January 2022. 

2.3 Toe Comoltatlve Advisory Forum for Mame UYing Resources was tasked to develop 

fecommendation& on limiting sman ~laglc flsh!rlg. activ11Jes adjacent to .penguin colonies. A 

range of documents and ~ntations were provided le> the CAFMLR and joint 

reoommendallons were sought on potential lshing closures.. The CAFMLR nKXm!mendtcf a 

compromise betwsen two poslficns pmvide.d t,y ~rv"tion and the uhing induiby, through 

a 50;50 approach using Manctll, a CQJIJlllel'ciallY avaiable decision support tool, The other 

CAFMlR recommendations lncltlded, amongst others, lhe appointment of an irttemetional 

panel of experts to scten•IIY evaluate the science, that mOd&ls of intermediate oomplexity 

fbr ecosystams assessments (MICE) be applied i> quantify lhe Impacts ({om other drivers .at 

penguin decline and Olaf lher~ needs to be ilronger action and fucus on ifnl)femenlatlon of 1h$ 

Alrican Penguin B!Qd~Jrsily Management PJan IJ'l.on:fer to add!"&~ th& most important drivers 

of penguin decline. The CAFMLR fishing limilaUDn racommandaticns well not Widely accepted 

by either seclor, wiji'I bolh seetorB· reqliealing that the .. Minisfer appoint an International Pinal 

that would rtview: 

a) quantitative sdentific. analys~s of #18 lalind Closure Experiment (ICE} and11Ubsequent 

pubfication6 10 evaluate ~ the scientific evidenoe ~m lhe ICE Indicates that 

llmltfng small pelagic fishing around col®ier. provides a meaningful Improvement to 

penguin populations . 
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b) Assess lhe cosi,:benefit lrade4i of 1) wsls to fisheries, vmus 2} th1t proportion of 

penguin foraging range protected tUing lh& bleeding seasQfl, -for diffGl'8nt fisheries 

excluslon scenarios. 

U Whlle the processes of the lntematlolia! P,anel were underway, the Department Implemented 

.precautionary preliminary closure$ from 1 ~ber ~22· lo 31 July 2023. 

2.5 A nDtlce was publiillid _ In the Government Gamte in Octob11r i~ to eslabllsh a. panel af 

experts in terms of ~ion 3A cA. the National Envin>flmental Management /Jd., 199B (Act No. 

107 of 1998) (NEMA). The Tenns of Ref~ ~d the expected scoped WOik 1Vere set out In 

the schedule to the notice. lhe Terd of IWerence wer& negotiated aac;ss the Small Pelagic 

Fishing Industry an<f Conservation Sector ref)f8Stntatives. Members of the pubftc were liwlted 

lo oomltlate qualified imividual persons with relevant axpenlse and experience, to be 

considered for appointment as memb.f.rs aj #le Panel. The follov.ing Panel was appointed in 

December 2022: 

• Pi'of. Andre Punt (Chair) 

• Or. Ane Parma 

• Dr. Eva PtagAnyl.t.loyd 

• Prof. Robert Ftlmess 

• Prof Philip Tralhan 

• Prof. Ja.mes Sanchirico (added later in 2<>23 -es the Pane.I requ/red economic science$ 

exp,rase>, 

2.6 The Panel requested informalfon from boih the fisheries and conservation .sectors before, 

during and after engagemen~ in March and June 2.023. These re<;_ues1s were made based on a 

substantial amount of pre-reading an~pteparation before ~ch engagement. In totat the Panel 

reviawed ~bout 200 documents. -M<:litionaUy, (he ~ I. 88pecially the Chair, engaged wtth 

anatysts from the Depertmen~ fishe~ and @nseMdl'Ori sectors to clarify analyses that were 

needed • often with rapid lum-arot.tnd times. A further meeting ot the locah takehcl~eJS and 

scientis1s to present and clarify their assertions and assumptions was oonvihed by the DFFE in 

May, -Panel members were obs9JV81'.S at lhiJ meeting. Oral pre&entatlons at the meetin_gs ware 

made by: 
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• The Consult&1i\le Advisory Forum (cAF} fot Ma'"'18 Living Resources 

• DFF~s: Flslteries Management Ocea08 and Coasts and SANParks 

• South African Pelagic Fishing lndu&try Association {s,u:,flA} 

• Comervatlon Sector (SANCCQB:- The South Africa ~dnon for the Conserwtion of 

Coastal Birds, Birdl.ife.SA, EWT - EndangeredWlldllfe Trust and WWf-SA • World \NikJlife 

Fund for Nature, South Africa) 

• Marine Reeourca Assessment and M11n~gernent Group of lfte University of Cape Town 

• Unlv"erelty of Exeter 

• Nellon Ma~la University. 

The Panel subsequently requested additional information from stakehO!ders, most of YAlich 

were provided by means of Mitten responm. Duri'lg the Jooe meeting. the &st two days were 

open to the slalceholders .fot fur1her oral pr&nntations, whilst the ~st three days were etossd 

fer panel deliberations. The Panel did r.aU analyd back dU.ring ~ week to cl~ aspecfs or 

undertake add.ifional anal'fsss. 

2.7 The Panel pmduced Its tlrst d.taft. report 011 the 6lii of July 2023. This draft was lhen edited by 

the Editor-in-Chief of the African Joumal of Ma~ne Science (housed In !he Fisheries 

Management Branch) and the Report was laid out for publication by OFFE Communicaffons. A 

proof veJSlorl was sent to the Panel on the 1a111 of July with fnel comments expectiad by lhe 

2111 of July. It Is expected that !he" Report will be ready-rot dls1ri~n by the 28f' of Jliy. 

2.8 The Executive Summary is attached as Anaialtlft 1 and the draft Full Report Is attached as 

Annexurt 2. The Panel setll&d several setentffic discussions during their detberatians. While 

these are $Ummartzed In Annuure -1 -lhe Executive Surrmary, a:few al9 h:lghNghted he~ to 

moflvate the pQ!icy recommendations in this submission. Also note lh.at Section 7 of the Full 

Report si,nmarizes conclus!ons of the Panel (Nole Annexur.e 2 Is &1lil In draft low resolution 

lay out format while awaiting final mtnmerrt ~ Pa11$1. ) -

2.8.1 The Island Closure Eiq:ieriment (ICE), • although w!th some Umiiallons ih sr.ope and 

ob$e1V.ations, showed lhat limiting small p&lagic fishing adjacent to penguin oolonies doe, have 

bsi'\efits to penguins, albeit small relat!Ye to the observed decrease In the penguin population 

(beAefits lo population annual fowth rates range 1rorn 0.11% ~ 1.51% !XllTij)ared ro decreases 

..... 
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of 10 lo 13% ftom 2005 lo 2022 for.West Coast l&~ds). (This conclusion doO$ not fully Indude 

the Algoa Bay Colonies of St <::rqi>e and Bird lsianda owing b the lmited observations lhat 

were poaaible.) 

2 .8.2 There may be addftional benefits of flshq llmltaoons to pq"1ls flat could not 1)8ve been 

observed In tll9 design of the .ICE. e._g. benefils. lo juvenile and adult survival. 

2.8.3 Fishing limitations in years of 1bove-t1verage small pelagic fish abundaooe are likely to offer ~ 

smaler benefit to penguin Jepn>du~ succese. 

2.8.-4 CI05U1'eJ ~I/kl be implemented for periods o1 up to 10 years. This will ~low for a llller 

~ssment of benefits to the adult population, 

2.8..S Fishery costs of closure or fi9hing llmitatiOM '9' pre9ently estimated• are ·1;w, to be an 

overestimation. Current me1hods offe1'd to atloolate costs to the fishing indiJsi'y c;an however 

be used to eveluste the retaUve impact of dllfe11nt closure options. 

2.8.6 Additional scienttfic !nvflligations and observations are needed: The P~ recommenda!i'ons 

in this regard wil be rnplemented in .a. phased_ manner, inciodilg lhe dewtopment of Models· of 

Intermediate Complexity for Ecosystem aal8SSQlents (MICE), improving penguin irionitomg 

and the assessment of other contrll!uting ~ _, lhe dedine rn pquil populaffons. 

2,8. 7 The P-anel has provided a methodoloijy to evaluate 'different flshinjj Umilatlon options. Th&&e 

methods 0$11 be used to assess lnlde-offs of existing and new lbhlng llmltation pro~als. 

2.9 Based on lhe above and {n light ~ lhe d!ie •~~ of-ete African pe•il population it Is 

recommended lhal fishing ti~taflons ba employed is one of the Interventions In support the 
conservation of this species. Fishing liniitatlons are. then pro~d for Oanen lsland,:Robben 

Island, S1oney Point, Oyer lslend, .St CJOlx leland and Bird Island. There are curtentl'/ Interim 

fishing limitations at these .islands.that were Implemented frort\ September 2022. 

Z.10 The Interim fisheries imHalions or closuRIS a1& set,~ -.re at th9 end of J~ly 2023. These 

should oontlnue un)il the end cf the current fishing. season unless th are a.re other colony­

specific agreei'nents from the rep,esentatlvea from the Small Pelagic Fnhlng lndusby and CMI 

Soaety Conseivation Seclors. Tne remanng_months mtil th& end of the current smal pe119ic 

fishing season wlll be used to evaluate fishing 11mit8tlon .options using !he trade-off methods 

suggested by tne Panel to propose fishing fmitation& for oo\Or'!l8$ where 1here is no agreement 

across the Sectors. ff no alternate •fishing limitat.>n proposals are- oonclucled by lhe start of 1h& 
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2024 Small Pelagic F'ishing Season (January 1$ttl. 2024} the current interim ftshing Hrnilations 

w!U COlltlnue until 1he end of the 2033 Fishing Season, with a ravfew In 2030 after six years of 

inplementation from the start of the 2024 fjstiing season. Fishing llmltations can be additionally 

re\liewed .during ,year1 of hlgher-1hmi~verage abundance of small pelagic flsh &tocks. The 

definNion and method to calculate ihis aveniga including the nunmer rA yea" and valid data 

polnti al'8 to be d•rmined by the Fisheries Management Brancb wffhlf'!. the 2023/Z4 yw. :!. : 

Slmllany, the Oparatlonal Management Plan for f1e Sattfine and Anchovy can.be adapted to 

aci(nowledge models of the.pen~n population, including at Jow fish biomass levels and at 'i 
suitable spatial scales. Any decision to after flsnlng llmilaUons IJJJst b& a joint ricommeodadon 

from the Branch Oceans & Coasts and the Branch Fisheries Management. The Interim 

Closures Maps are atf8d1ed as Annmrrt 5. 

2.11 Notably, durir(J the J1.me Pa~I meeting the Chair encot.iraged the repreumatives of ihe fistri"9 

and conservation sectors to find each other on khl~ limi.tion and benefit disaJ~lons. There 

was JOme movement towads agreement during a· de(ICQled negotiation lim~ for possible 

ff.sh~ Umitatlons at Robben Island, Bird ls!end and for the St. Cro.lx liland. If Sector 

representatives can confirm th&Se, lies& agAJed fishing ltmitallons can be implementad 

immediately. Agreed tfshinglimilations will be formellsed through the Deputy Dfrvctors General 

ofltl,8 Branches Oceans and Cca!its end lhe Flahe~i ~nagement. F"lahing·l1m1tations wll be 

Implemented through permit conditions as is the t;asa w'lth current interim fishing lrriltaflons. 

3 IMPLICATIONS 

PtrsomeJ: 
fjnancja!: 

ComnJunicaUon: 

None. 

ReDl!ner• 'Ind reimbursement costs for 1he Panel, 

!~ng local tiivel and auociated costs to ma]or airports 

and meals during travel ere es11mated at between R 1 

500 000 and R -1 800 OOD. App~I from Naional Treasury 

to use the B1 rate .Is attached as Anmure 3 and Ile 

2022/23 rates are attached as Annexure 4. 

The Expert Pilnet reporfwlll be made availab~•-via the DFFE 

Webde. · 

Nein&. 
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PROPOSED ,.HING AREA LIMITATIONS. OR CLOSU.RES ADJACENT TC SOUTH AFRICA'S 
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4 OTHER BRANCHES/ CHIEF DIREtTORATES CON81Jl.~D 

-1.1 The Branah: Ooeam & Coasts, BraJ.lCh: Fisherlts ~e~nt, SANBl and SANParks. 

5, RECOMMENDATIONS 
It Is reoommended that Mifl~r -

5.1 Note Ille Report by the lnl8roa11onal Review P~ of ~ to a'dvise on !he pmposed 

fis~lng-erea closures adjacent to So!.tlh Afr~•a-~ penguin breeding colonies. 

5.2 Request approval for policy decisiQns followlng ihe Rtport from ttu; Panel. 

5.1.1 That the Smitatlon of small pelagic fishing adjacent to penguin cdonies wfll henceforth 

be used by ~ Department &i an appropriate intervention In fhe oonseivalion and 

management of the African Pengu.iri,: Wni~t It is aeknOW!edged that small pelagic 

ftshefy limitations do haw a be:nefd to penguins, but It mid be noted thJt lh•e 

benefits are small relative lo ill:e observed decreases ln1he penguin populations over 

recent decades: 

! .1.2. Furthermore, that fishing limitations around selected p,en[Wln colonies are estab~shed 

for (he following plingulri oolantes: Dassen Island.· Robbefl Island, Stoney Point, Oyer 

Island,. $t. Croix Island and Bird !slend. The fishing Dmltatlona tre to bJ lmp!ementad 

for a mfnlnwm of ten (10} years wlh a review after·$ix (6) y~ of .inmtementation and 

data eollectlon. The transition to ~e~.ijng ~~J,!ng fimi1aUons Is described in 

Paragraph 2.10. However, in the: abseru:e Q( penguin colony specific agreements 

across 1he fisheiy and conservation ~ketlolders on limiting sman pelaglc fishing, 

consideration should be ~iven on 1M ·current lnferimJmitatiQns or closures that must 

continue. from 1 August 2023, as the ilterfm H.m~ons. are due to end on Iha 311t of 

July2023. 

5.2 Approve !he implem&ntatkm of the recommendaOons for future science from Che tntematiort8I 

Review Panel. These wil be implemented iii a phased approach depending on funding: and 

,esouroes availabl&, of which both ~ fi'id\lslly and the civil soelety organisations Ylill be 

enc.ouraged to contribute to the program. 

5.3 Approw that 81'811Che:; Fisheries Management and Oceans and Ccasts develop a 

communications and sfalkeholder e~gement plan to report at least anl)i.,ally .to stakeholders 
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on the-implementa1lon of 1hese fishing limiteti'Olls and ·othet meas~ Implemented .es acilons 

in the African.Penguin Biodiversity Management Plan. 

6.4 Approve that 1le Panel work Is now oontllid&d aoo that ihi3 Pane! wm be remunerated as· per 

the National Treasury Approved rats~ at the B1 d,dy rate scale. Each Panel mftQ)er will be 

remunerated for 12 weeks of tjme and the Chair fot 14 weeks. Any actual expenses incurred . . . . 
will be reimbursed In addition to Utls. 

5.5- Nore that th6 Chair and Panel. Me~ are ~yajla~le on a da'.e _lo be deiermlned· l0 present 

theil Report lo Minister and l®.G! ~~ldm via an oriine meeting. 

' 5.6 Approve tha1 the Repoit af the Expert Panel can be <lslrblited to all stakeholdeis alid be made 

pub!lcly available. 

CHIEF DIRECTOR: OCEANS & COASTS RESEARCH 

DATE: 

RECOMMENDED/RECOMMENDED A$'AMENOEDINOT RECOMMENDED 

DEPUTV DIRECTOR-GENERAL: OCEANS AND COASTS 

=DATE: -

ft.ECOMfrl!;;~RliCOMM&NQ&I) ~ AM&N~ AICOMMENCID 

JR· 0 () ·~ (:y~~ -
Df~TOR-GEN RAL 

DATI:: 21/07120~ 
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PROPOSED FIS.HING AREA llMITATIONS C>R CLOSURES ADJACENT TO SOUTH AFRICA'S 

AFRICAN PENGUIN BREEDJNG COLONiES • 

6. RECOMMENDATIONS 
It is recommemfed that Minister -

5.1 Note the Report by the lnlematlonal Review Panel of Eicpem to advise on 1he proposed 

fishin9,-area ciosures adjacent ta South Afrir.a's African penguin breeding colonles. 

NOT.EOINOTEO Wj'JH COMMENT 

52 Request approval for policy deaslons following the Report from the Pane!. 

5.2.1 That the fimttation of sman pelagic fishing adjacent to penguin colonies wi11 henceforth 

be us&d by the Department as an appropriate intervention In the conservation and 

management of the African Penguin. 'Nhllst It Is. acknowledged that small pelagic 

fishery HITV1ations do nave .. a benefit to penguins, but It should be noted that these 

benefits are small re/alive to the observed decrea"8 m the peoguln popu!allons over 

recent decades. 

5.22 Furthennore, that fishing Hmitatloris arot1nd selected penguin C01onies ars established 

fur the following penguin colonies: Oassen .Island, R.obbsn Island, Stoney Point. Dyer 

fslatKl, St. Croix Island and 8ird !$land. The fishmg limltalklns a"' lo be impkmlen~ 

fora mio1mum often (10~ years wHh a review after six {6) YEll!l'S oflmplernentatlon and 

data ccllectlon. Ths tr&Mition to impl&menttng fishing limltalions !s described In 

Paragtaph 2.10. ~awever, in the absence of pengutn colony specific agreements 

across !he f1Shery and conse,va!ion s1akeno!ders on limtling small pelagic fishlrwJ, 

conslderatton should b& .given on. fh:e· current· Interim. !Imitations or ·closum that must 

COT1tin11& from 1 August 2023, es lhe interim limitations ar& due to end en the 31~ of 

J~::_2023. 'Tei;,,~~ /4~. uf ~ 
~;~~JQ.PPROVEDASAMEN~OT ~~ / '/· ~ 7 IP -J:-
~ --~- .. / f}\PJ 

___ , tu,1 Jv~o o (!;,,,,-

?2/-::f.- fl.<...... .t - f 

tfek ·~ , c:( ~;_ 1 
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5.3 Approve 1he lmplarmt~lation of tilt recomm1nc:latiom for Mure science from ht lnltmatiDna~ Review 

Panel. Tlle$e wm be Implemented In .a ~ ~toach depending Oil fund~ and ~~QUrces avaUable, 

of which ~oth the irniusty mi the clvlJ society otgatirsdin& wll-be encoci,apd ·to conlnbute to fie 

program. 

. ....., 

( APPROYEDI~ AS AM!MDEDINOl APPROVED 

5.4 Approve that 8ranrlle$ Ashelfes Man~·Md ~ and·Coasts devekip a communications and 

slakehokltr "'9Sg&me,it plan lo report. at least annually to sfaket111lden1 oo the imj)fememation of th~ 
fishing imltalions and other meesures il'rfletnented as actlol'I$ in 1ha Aftlcan Pe.l!Q!.lln Biodlver;lty 

Ma~rn~·~ . ~, 
; APPR0VED/ApPROVED AS AMENDEDJHOT APPROYED 
' 

5.5 ApprM that the Panel WOik is. now concllldeci" Jnd that tie· Panel wlfl ~ rerntm,rated ~ per tt,e 

Natl~ T,easury Apprwed • at-~ !\It.daily nu scale. Each Panel membef wl1I tie remunerated . . 
for 12 weelca of time and lhe Chair. fer. 14 ~1'!1. Afly adlJ.al expenses Incurred wtll ba reimbtned h 

. ' ·. ~ - . 
addillonlolhie. 1 ,,_,, 1.,,~~ .. - .... .. L ..... 1-' • . J~io, 

vv~· • ~~-~ • ~ ····'- · • ~ • • -~1 r,1-r,1 "'V 

1_~-~ ~ ~~ ~ 
1 

APPROV~~C>fEDASAMENDEDllir.~JiROVEO 
. -

5.6 Nole l/l81 lhe Chair and Panel Membels awe avall.iblt ona date to ba determined to present thelt Rep~ 

5.7 

to Mlnlslertnd local rtakeholden via an Ol"JUrie meeting. ~-, ~ w ... J.J. ~ 
__ . ~~~ -~ rv- -~ v ~ 

NOTfp,tt(j~ WI~ ~MM~ • . •i, • f.,J~ , f' wJ + ~1.~ <:;:-

Approve that lhe Report of 1he &pert f!'anel,~ -bt dlsiibuf.ed to all stateJM>lde,s and bi.mace publidy 

available. ~ - · W~.-. -~_....,.__ ~ IAAr~ 

APPROVeD/APJIROYED AS AMENOED11i0T APPROVED -·~ ~~ d . - ___ , ... . 

~11-f 

~ 
k'''l }L ( ...._ 

7 MSBDCAEECY 

MINISTER OF FORESTRY; FISHERIES AND, ;ni_l: E~r,ENT 

DAT£: ;)_ ~ }-=1- r 1 ~ $ - • 



REPORT OF TIIE INTERNATIONAL REVIEW PANEL REGARDING 
FISHING CLOSURES ADJACENT TO SOUTH AFRICA1S AFRICAN 

PENGUIN BREEDING COLONIE$ AND DECJ..,INES IN THE PENGUIN 
POPULATION 

EXECUTIVE SUMMARY 
• The population of African penguins breeding in South Africa has been declining rapidly 

(approximately 8% per a:onum since 2005) and is consequently at a high risk of extinction 
in the wild in the coming decades. It is essential to understand and mitigate the primary 
factors leading to this dedine. 

• Considerable effort has been made by the fishing and conservation sectors in collaboration 
with government to understand the causes··ofthe decline and how they might be mitigated. 
The Panel commends South Africa on its world-leading efforts to underpin cha.llenging 
utilisation-conservation policy decisions with sound science. 

• Implementation of closures managed within the Island Closure fuq)eriment (ICE) aimed to 
understand whether reducing fishing :U-OU11d islands with penguin br~dfug colonies wo:uld 
help to reduce the current rate of decline. This internationally-recognised experiment 
involved implementing an alternating pattern of closures around four island breeding 
colonies on the Sout11 African west and south coasts. It is now complete and, 
notwithstanding the difficulties implementing the experiment, has been succossful in 
demonstrating for tlre west colonies ofDassen and Robben islands (those more intensively 
studied within the ICE), that excluding fishing around island breeding colonies is likely to 
reduce the rate of decline in the po;mlation to a small extent, mediated through 
improvements in. reproductive success, Excluding purse-seine fishing around island 
breeding colonies is also likely to fa1ve other pqsitive benefits for pengwn conservation, 
such as facilitating higher adult survivalt but the ICE was not designed to estimate s1Jch 
effects. • 

• The Panel recognises that closure of purse~seine fisheries around penguin colonies will 
provide only a part of the m~ures requireri to slow/reverse the population de<.:line of 
African penguins. 

• lhere is a. trade-off amongst maximising benefits to penguins, minimising the costs to the 
fishing industry, and having a reliable basis to quantify the effects of closures (including 
no closures) on the penguin recovery rate. The trade--0ff among closure options is a policy 
decision related to conservation, economic and social goals and objectives for South 
Africa. This report outlines some i!ISpects that could form part of a decision-making 
framework to identify the closure options that will provide the best outcomes for penguins 
given some level of cost to the fishing industry. 

• The effects of alternative fishery closure designs differ amongst the island breeding 
c.olonies, in terms of reducing the rate of decline, costs to the fishing industry, and social 
impacts. Hence, advice related to the· effects of possible closure options is presented by 
island breeding colony, arid not simply at the regional or national level; decisions on 
closures should also be made by. ·colony, taking account of the unique aspects of the fishery 
and threats at each colony. 

• The impacts to the fishing ind1.1stry can be evaluated using an "opportunity-based model" 
{OB.M) that predicts the proportion: of tfl,e catch ot pelagic fish in closure areas that cannot 
be "replaced" by fishing outside these areas, together with a Social Accounting Matrix 
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(SAM) model that converts "lost catch" into economic impacts (loss of GDP and jobs) on 
the fishery, suppliers of goods· a.ad services to the fishing industry, and -the broader 
economy, The OBM and SAM model can be used to rank closure options in terms of 
economic effects but the OBM likely overestiinates the potential lost opportunities outside 
the dosed area on a given day. The Panel remains concerned about: (i) the lack of 
information on how the c]osures impact fishing costs and fishing behaviour; (ii) the ability 
of the SAM model to adequately attribute impacts atthe scale of fishing communities; and 
(iii) that there are social impacts that"are not estimated using the SAM, but a.re important 
to consider in any trade~off analysis, 

• Evidence suggests that catche5 from within closure areas will be more difficult to replace 
aroWld Dyer Island and St ·croix Isl~d 1han around the other remaining five qolonies with 
important breeding populations, Evidenc~ also suggests that levels of lost catch can be 
reduced, if closures around penguin preferred habitats are well designed. 

• Toe Panel identified (in this report) recommendations related to future monitoring of 
penguin colonies and research to widerstand the effects of closures on the change in 
penguin numbers and costs to the fishing industry and local communities. 

• Further attempts were made to identify consensus closure options among the fishing and 
conservation sectors during the Panel m.eet:ng and ongoing efforts to identify such options 
are encouraged, particularly as closures may need to be adjusted given the results of future 
monitoring. 

• The Panel strongly encouraged continued communication, and collaboration; with 
transparency of research data and analyses; as means to build trust and strengthen these 
discussions. Working collaboratively will further enhance the effectiveness and social 
acceptability of management measurE'.s and decisions aimed at mitigating the decline of the 
African penguin. 
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EXECUTIVE SUMMARY 

·• .. ,The pol)lllalior. of African P81i!.1Uins breeding in Soulh A!,ic.a has been declining rapidly (approximately 8% 1)81 imoll/11 since 2005) and is 
• consaquenlly at a high risk of exlinGtion ir. till) wikl in the coming decades. It is essenlia! to uncieis!and and mitigale.1he primary facto!s lead­

ing to this decline. 

• 

• 

• 

• 

• 

·• 

• 

• 

• 

Considaraole alfort Ms been made oy tile fishing and conseriallonseictors in collaboration with gD'lernment to understand th& causes of Iha 
decline aml how lhuy might be mliigafed. Tho Panel commends South Africa on ils. world-leading efforts lo underpin cllallenging utfiisalitm~ 
conse,vation policy decisions wiih sound science. 

Implementation of closure,s manage<! within the lsland CltJSU~ ExJ)(lfV!1ent (ICE) aimed to understand whe!her reducing fishing around 
;stands witil panguin breeding oolonies would help ID rnduai the c:ilm!lll raw of decline. This intemalicnally.:mcogniWd c;xpftl'.imsnt involved 
Implementing an alternating pattern of closures around four island bree<iing ,oloni~ on !he South African west and south coasts. It is now 
complete and, r.otl'liths1andmg the dificultie.s impl&men!ing the exparim611l has.been successful in demonstrating for the west colonies of 
Das:ien arw:l Robben islands (those mo;e intensi\lely sludied.witrJn tile I CE), th al excluding fishing aro:.ind isliil\d b;eedi 11g ooton ies is likely to 
reduce the rate of decline in me PQpulation to a 6 mall extent, media!et! thteughjmpro11emen/a in repro!llictiVe sue(;e&;_ Excluding pu~e-~ine 
fishing around island breeding ~or,ies is also likely to have otheqiosi~ benefits for penguin conservation, sucn as facil~ating higher adult 
surv1vat but the ICE was not designed io esiimaie i.vch eifecls. • 

fhe Pan&! recognises 1h al dos.ure of purs e--se ins fisheries around penguin coloni~s wiff prollide only a part of 1h8 maasiJras ~quited linlow/ 
rel({liSB 1he population decline of African penguins. 

There i, a trade-off amongst maximising oenefits to penguins, minimising the eos1s to 11\e fistiing mdustty, and havi~ .a reliable basis to 
quantify the effecls oi dosures (including. no closures) on t~e penguin recova,yrata. Tha trade;..off amongclost re opiions is a policy decision 
related !o conservation, economic and social goals and oojec!ives for Soo!h Airica. This repOft oullines some aspec:\ii that could fOfm part of 
a decision-making framework to identity !he closure options 1hatwill provide the bes! outcomes for penguins given some level of oos! to the 
fishing industry.-

The effecis of a!lematr.e fishery ciosaie designs differ arno~9st !ha island breeding col011res, .in terms of !W\lcing the rate of oecline; costs 
to 100 lislliflg industry-, and social lmpaz'.s. Hence, advice related io Ille elfecls of possible ,losure optioos is presented by island breedl119 
colony, and nN simply at the regional cir national lev&l: decisions on closures sMuld also be m3de by colony, laking account ol lhe unique 
aspects of the fishety and th reals at each colony. 

The imp.ids 10 the fishing industry can be evakJateo ~sing ~n ·~pprntunity-basedml'del" (OBM) lhat predicts the pl1'.lportion of the catch of 
p~lagic fish ir. clo:sure areas !iiat can~ol be "replaced" by fishing outsioo lhese 3100$, togelher with a SooalAccouriung Matri~ (SAM) model 
that comerts "losi catch" inlo economic impacts (loss of GDP andjobs)qn Iha f.sbery, s\lppliers ofgO(lds arid seiv\ces lollte 5shiog ind1JSl/y, 
and the br~r E1Concmy. The OBM and SAM mod!ll can be used {o rank cklsute oplion5 in terms ofetiononiic effects but !he DBM likaly 
overestimates !he potential losl opporttmilies oulside the closed araa il!l a gi\/Elfl day. Tile PaITTll remains coni:erned aboul: {i) the lack of 
information an how the closures impactfishbg costs aM fiahing behavio~r; (iO thro abiily of the SAM model 10 adequato!y attcibote impar.;ls 
al lhe .scale of fishing communitie$; and (iii) _that there are SQCial i(llfrncts that are net estimBled u~l119 the SAM, but are important lo c.onsidi!ir 
in any lrade--Off anaiysi.q_ 

Evidences-..ggests lhal catches from within closure areas will be more.difficult lo raplace around Dyer Island and St Croix Island than around 
the other ;emalnmg iive coloM!s 1'/ilh important l>reed1n1i popuitt!ions. Evii:ienca also suggests that levels of lost c.1{c:h can be. reduced, if 
clDsures arouoo penguin preferred habitats are. well designed. 

The Panol idar.liiied (in this report) recommemla!ioris re!a!sd to fll!ure moni!-oring oi penguin colonies i!l1<l research lo understand the elfecls 
of closures on !lie change in penguinnumbeis and costs tojhe lfsh!ng i;1dus1ry and local communaies. 

Furthar attempts were made to identify Cllllliensus closure opliani. llmcng ltie iishing and ccmser1ation sectors during !he Panel mee~ng and 
ongoing efforts to identify such options are eni:ouraged, partit:i1l!ilfy <1<> cimures may need to be adjusted given th11 ras.utts olfuture monitor­
ing. 

The Paner strongly encouraged contnued communication, arid ctjli:lbCM'ation, with transparency of research dat.l am:! analy~es, a.s means 
lo ouid trn,f and strenglhe~ !hooe discUlisions, WcrJ(i(¼l t!)lloocrativelywil\ furlher enhance the. effectiveness ood social acceplllbility of 
man119e!Tllln1 measures and declsiol\S aimed al mlliga~ng !he decline of llie.Mican pe_riguin. 
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1. BACKGROUND 

1.1 HJstofical decline of African pt;ingulns 

The African penguin, Sphtmiscus dem9rsus, breeds orily in that stemming the population decline at the larger remain-
Namibia ano South Africa, where -it 1s restricted to coastal ·ing colonies therefore represents tt,e best means at main-
waters, except over Iha Agufhas Bank whera its preferred' t_aining !he species in the wild, end that if current popula• 
prey may occur further offshore. Their usual nonabreed- ticin trajectories contir1ue. ti1e. species could be functionally 
ing habitat i11 also highly coastal, spanning -3 200· kni -of·, extinct by 2035. 
coastal Namibia and South Africa, but with the occasional - . Tile. latest population surveys in 2022 reported that 
individual recorded as far north as Gabon, in the west. and seven colonies o:,Jlectively held more th·an 95% of !he re-
Mozamblque, in the eat (Cr.twford al al., 2013). mainlng poputa)lpn in SO!Jt.11 Africa (Masotla et al .. 2023): 

In the 1920s, the African penguin may nave ha.cl an Das$f:IO Island (2 513 pairs [26.1%1), Robben Island (991 
estimated breeding population as large as between ~500: [9.9o/o-J), Boulders Beach (891 [8,9%D, Stony Point (1565 
000 .and -, 000 000 pairs. The populatkir..subseq1.1ently .•'. [16.6%1), Oyer taJand (1026 [10.2}}, St Croix Island (1 262 
decreased s1) that alm0$t a cenwry.later less than -20 000 l12.tl%J) ancl Bird fslal1<l (1 437 {H:4%1}. 
pairs remained, of which ~25% were in Namibia and ~75% Against this background, ii. is important to recognise that 
in South Africa (Coetzee et al., 2021a). As a consequence a decline in the numbers of African penguins is not inevi-
ofthe mar1ceo population declines across both these rang11 table. Bemeen '1987 and. 2004, .lh.e number of adult Afri-
states. the species was classified in 2010 as Endangered can penguins at west coast sites in South A~foa increased 
on !he R~d List of 1h~ International .Union for Coo~erva- from 7 500 to 33_000 (Sherley et al., 202,0; Figure 1 . .2). ll 
lioh of Nature (IUCN, 2018), The 11.)CN has not ·mad a re.- ie evident that numbers can increase during periods wl'len 
gional assessments, but these would almost certainly show ·conditions are favourable, buUhat this has <arely been the 
the species to be of even greater conservation concam in case in .recent decades. 
some parts of its range. 

As recently as 2004, -5.2 000 pairs of African penguins 
could be round at 19 breading localities in SouthAfrh::a, but 
by 2019 ihe population had fallen to ~13 200 pairs, with 
flVe colonies becoming.extinct (Coetzee et at. 2021a; .sae 
Figure 1.1 for a map of the breeding colonies ref&rrecl to ln 
this report). The latest counts from 2022 show the decline 
continuing, with an estimated breeding population of -10 
ooo pairs (MaS-Otta et al., 2023}. Further. the.small aize or 
the remaining colonies means that all now face a substiill­
tial probability ·ot exbocllon; indeed. it is anticipated tnat a 
further seven colonies will become extinct in the near future 
(Coeti.ee et al., 2021a). Coetzee et al. {2021a) also note 
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1.2 Summary of basic- penguin population and feedl11g 
ecology 

Afri<;f!n penguins generally commence breeding: aged 
around 5 to 6. bul unsuccessful breeding attem~ at ear­
lier ages are also known. They can continue breeding past 
age 20, although this is probably uncommon (Crawford el 
al, 2013}. Adult -u:-vival, breeding prope~slty and repro­
ductive output are ~II highly variable, with reported links to 
food availability (Crawford et al. 2013). Juvenile survival, 
as with many seabirds, is lower in the fitst year after fledg­
i~g (C$wford et al., 2013). 
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Figure 1.1: Map (courtesy of J Coelzee) of southern Africa shOWing the locailon or'the breeding colonies for Afncan penguins off 
South Africa 
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Flgure 1.2: Total number of pairs of A~,ean pengurns at a.II known 
west coaia;t sites he twee ri 1964 aricl 201 g ( data from Sherley et 
m., 2-020) 

Access to energy-dBnSQ prey (small pelagic fish) is criti­
cal to African penguins at multiple different times of year. 
Two periods are particularly demanding: moult and breed~ . 
ing Adult penguins must build up their body reserves. prier • 
to moult, as they cannot enter the water to obtain prey wilh­
in this 21-day fas~ng period, during which time they replace 
their entire plumage (Crawfon:l et ai., 2013). Moult tends to 
be synchronized at most individual localities, although the 
timing varies among localities. At Dassen Island. the peak 
moult is August-November; at Robben Island and Boul­
d8fS Beach, most birds moult from November; at Oyer and 
SI. Croix islands, peak moult is Oc!cber-December: while 
a large proportion of birds at Bird Island start moult in Sep­
tember (Crawfo:'d et al., 2013). Al all localities, most imma­
ture birds moult in October-March (Crawford et al., 2013). 

Adequate prey is also important prior lo an<.! during 
breeding. Females. must acCl.imulate. the resources neces­
sary for egg production, whilst both parents mus! accumu­
late sufficient reserves lo ensure they ca.n rapeatediy stay 
ashore whilst incubating, brooding or guarding their off­
spring. Incubation lasts 38-41 days.and is shared .equally 
by both saxes; chicks are brooded by adults untif about 
10 days after hatching; from 26-30 days, chicks are of.en 
left ungllarded and may form creches of up to 25 chicks: 
chiclis fledge when between 55-130 days old {Crawford 
et al., 2013). During breeding, aoults can sacrifice' their 
own bo~y condition to a certain extent, but generally not to 
the point beyond which their own survival is compromised 
(c.f. Southwell et al., 2015). Therefore-. during breeding, 
end immediately i:,ost breeding, adequate resources .iriii 
necessary to ensure adult maintenance; chick: growth, and 
eventually to ensure independent chicl<s can forage suc­
cessfully whilst sti:I na·,ve, and adults can recover lost con• 
dition. African penguin breeding can occur lhrou·ghout-the 
ysar, with a second clutch possible, or With adults relaying 
if their first cllrceh is lest {Crawford et al.. 2013). At Dai!lSen 
Island, eggs are mostly laid in December-June, with iTiost 
chicks during January-August; at Robben lsrand, . e(jgs 
are laid in January-August, with chicks abundant in April:'." 
September; and at St. Crair- Island, agg laying psiaics·in 
January {Crawford et al., 2013). Th~s. as with moult, peak· 
breeding time differs between sites. . . 

When foraging, African penguins feed alone cir if'! srnan· 
groups ano sometimes \n conjunction with otner·seabl_rd!l. 

Tt>ey are visa.;aJ hunters but may use other cues to Jocate 
prey. Most dives are shallower than 30 m deep, although 
some may reach 85 m, laeting up to 2.5 minutes (Crawf6rd 
et al., 2013). Almost all dives oecur during daylight with vir­
t~lly .none at night Adults provieioning young chicks. gen­
erally forage within 40 km or their colony, but may travel 
up to 120 km, swimming at speeds of just under 2 m s·1• or 

. UP to 5 m s·1 in short bursts (CraWford et aL, 2013). local 
forage fish abuMance based ori hydro-acoustic surveys 
has been· shown to explain around 60% of the variation in 
time spent diving .for penguins foraging within two days of 
the survey {CarTipbelJ et al, 2019). Penguin foraging er-

. fort (time spent dMng, number of wiggles per trip, Iii.Im• 
ber cf foraging dives and the maximum distance travelled} 
incmasecf as forage fish abundance decilned; in addition, 
quan';ile regression revealed that variation in foraging effort 
increased as prey abundance around the colony declined 
{Campbel! et rat, 2019). 

·Locating pray at sea is complex. Physical oceari fea. 
1:urss, such as thermoclines, are often used as foraging 
eu.es by marine predators. as thes~ concentratll and hen~ 
. increase the likelihood of localing prey. This is also true ror 
African penguins, which have been shewn to forage at and 
below the. themiocline even though l!s depth and gradient 
may shift over time; indeed, p~ngi.1r1s di"e deeper in s.earch 
or prey when there is no triermoclirie (van Eedan et al., 
2016). Such physical cues are therefore important. How­
ever, olfactory cues have aiso been shown to be important. 
Dimethyl sulphidi? (DMS), an organo-sulphur compound 
released when phytoplankton are grazed, is known to at­
tract seabirds (Nevitt et al., 2004) including African pen­
guin$ (VI/right et al., 2011 ). DMS-scenlBd oil sli~s attracteo 
2-3 times more penguins than control slici(s, whereas pen­
guins showed no response to slicks containing cod liver 
cit The number of penguins attracted to OMS increased 
for.at ieast 30 min, suggesting penguins could travei up to 
2 km to reach scent cues Such results also support the 
hypothesis that African penguins use OMS as.an olfactory 
cue to locate pray J),:'ltcnes at sea from a distance, which is 
partic1larly.important gfven their slow commuting speed, 
relative. to that of flying seabirds (Wrighl at at., 2011 )_ 

African penguins are known to hunt either independent­
ly or cooperalivel11. pursuing both solitary as well as school­
ing peiagic fish (Mcinnes et al., 2017). The most proli!able 
foraging involves herding ct fish; compressing schools up­
wards during tlie ascent pha&e: of a. dive where most prey 
captures then constitute Isolated fish, separated from. the 
main school (Mcinnes et al., 2017). Ca!ch-per-t1nit-effortfur 
per,guins is significantly improved when targeting schoois 
rath~ than solitary fish, especially when penguins forage 
in groups. _It appeara tha.t African penguins have evolved 
specialist hunting strategias closely linked to their primary 
reliance. on schoollng pefagic fish (Mcfnr,es et al., 2017). 
As penguins drive prey to the. surface, it is also likely to 
$Ohahce the foraging efficiency of flying seabird species 
(Mc,lnnes and Pistorius, 2019). As such, penguins may be 
integral to important ptocess1c1s that infll.l~nce the structure 
an¢ integrity of manna communities. Importantly, if group 
foraging confers an adiPc!htage to African penguins, then 
dw·maling populations may suffer from an A!!e9 effect as 
c:olqnies become loo small to support. sufficient-densities of 
~i(ps fo~ foraging groops to form {Ryan etal., 2012}. 

·/f'•h •I 'ti:, 'JU!iuI'ilf\;!,'.{!j.f>j;~,l\-/Xi!!J$.f~.•-~/f:.1J. /'l>(i~,(ijY,r~~tfff:ff-1$S1I;,. ,\ ~~. ' ,:;;,. 
.. -••· ,,•,1:r~•l~'l~r;,,t/i'i/f,il'14-~• ,r,w1u-;111nt:1:'~•~11111 i':•~•111tifr,r,-, - -
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Predicting how populations respond to tl'leir em1ronmerrt 
requires detailed knov.1edge of demographic traits, such as 
survival and reproduction. However, translating foraging 
efficiency inlo demographic responses remain~ challeng• 
ing for most marine predators, including African penguins. 
However, for macaroni penguins, Horswill et al. (2017} 
have shown that when prey avai!abmty is low, -foraging trips 
are significantly longer and extend overnight; birds forage 
farther from the colony, potentially to ~ach more-distant 
foraging grounds, and allow for increased search-times. 
These extended foraging trips ara also linked to a mjirked 
decrease in fledgling weight, most likely asscciated with re­
duced rates of.provisioning (Horswill et al., 2017). Furth!:!r, 
woril on the same macaroni penguin populatlon suggests 
that lowered first-year survival rales are, at fi:iast paifo,1lly, 
associated wi!Ji fledgling masses (Hors.will et al .. ;)_014) .. _ 

Declines in African penguin_ numbers might be caused 
by low survival rates of penguins or by low breeding suc­
cess, or a combination of these. Su<Vival rates of ad1,1!t Af!i" 
can pengu1ns can be estimated by ar.alysis of re-sightings 
(either visual or electronic) of individually-markEid birds: 
Survival of adult Afr'rcan penguins has in many ll}Cenl 
years been considerably lower than is typical for seabird 
species, suggesting that factors reducing adult survival. 
are likely to contribute to the observed population decline. 
Although monitored>survi9'al rates do not appear to indi­
cate any correlation with anchovy, Engraulis encrosir;;o/us, 
stoclc biomass, a strong correlation between adult survival 
and sardine, Sflfdinops sagax, _ stock biomass has been 
reported by Robinson et al. (2015} and by Crawford et al. 
(2022). Both studies found little relationship,be\ween adult 
survival and sardine stock biomass in yearn. when stod( 
biomass was average, or above average, but found very. 
iow adult survival in most years of particularly low sardine 
stock biomass. • 

1.3 Hypothe6111:1 ralated to how fisheries can impact_. 
.penguin populations 

1.3.1 Fishery related hypotheses 

There is a considerable literature related to lhe effects of 
marine capture iisheries on seabird populaiion processes 
(e.g., Montevecchi, 2002; Cury et al., 2011; Sydeman et al_.,. 
2017}. However. for some processes relatively re.w stud­
ies haYS acoess to data appropriately matched to predator 
needs in both space and time (see Trathan et al., 2022), 
Nevertheless, it remains axiomatic that fisheries have the 
potential to disrupt seabird population processes; The pri­
mary impacts on predators can be characterized as either 
negative (e.g .. bycatch, resource competition}, or positive 
(e.g., discard provisioning), whilst conve:-se imp&,--ts of sea­
birds on fisheries also ei:ist (e.g., bail stealing}: see Mr;m~ 
levecchi (2002) for a mere detailed summary, HO','.►..V8f, 
in terms of purse seiners t.irgeting sman pelagic fish and 
interactions with African penguins, !he most important in­
teractions are likely to be related to byc:atch and resourca 
competition, or possibly to disturbance of group foraging 
by penguins. African penguins have not been recordeel 
as bYC<:l!Ch in South Africa which may be due to ll com• 
bination of spatio-tempcral separation or foraging (d•Jring 
the day) and fishing (mostly at night) an.d net avpidance 
behaviour. In contrast, re..-;ource competition is 'perelcli~ • 

to b& a major cause of African penguin decline by some 
authors (e,g., Sydeman et al, 2021, and cited .references 
therein), although this is contested (Butterwortn and Ross­
Gfllaspie, 2022, and died referanc.:is ttwrein). Disturtlance 
of group foraging, unrelated to any prey depletion effects, 
CO!J!d possibly occur if groups of penguins were disturhed 
or displaced by flshJng vessels; or if their group coorclina­
ti{)n and communication w/1ile hl.mling ..wis affectecl be­
cause of noise. 

R~ource competition plausibly could happen through 
reductions in locai prey biomass, or disruption of the prey 

_fiell.l so' that preferrecl foraging opportunities are dimin­
·ished. For example. removal of pans or even whole shoals 
of schooling· fish would diminish local prey biomass and 
speci[icany the prey aggregation states thought to be most 
attractive to p~guins, However. key to the realized impact. 
on penguins will be the rate$ by which local prey are re­
placed via regional advection or directional movement of 
prey and diurnal prey migrations. This means that a key as­
pect of management mvst be to consider the relative rates 
i)f various ecological processes relater,l to prey availability. 
- • _ 1nformaf.ion documenting advection or directional move. 
ment of small pelagic fish is sparse. However, along the 
coast of South Africa, headlands and embayments interact 
with the oceanographic flow of the coastal countercurrent 
and shelf-edge jet et1rrents, leading to areas of retention 
.(Kirkman at al .. 2016; Hutching.$ et al., 2DD2). Such com• 
pleidtles are key to understanding the h:ma! movements 
oflish as they come witllin the foraging_ambit of a given 
penguin colony, replenishing the prey field depleted by 
penguins, other predators, or fisheries. Moreover, the 
African penguin. in common. with other penguins, under­
goes periods of pos/t1yo and rnmalive energy balance as 
ihey accumulate, or lose, botiy Weight during reproduction 
(e.g., Southwell et al., 2015) Consequently, depletion of 
prey; whether.due to natural predation or through resource 
inte racti o-ns with fi s h!:l ries, is I ikely to have va riable con­
sequence.s depending upon the exact timing in relation to 
breeding, or seasonal prey movement. 

Thus, identificalior'l of how fisheries impact African 
penguin populations, particularly foraging, is complex, re-­
suiting fron1 interactl_ons between the liming and stage of 
moult, or breeding, at a given colony {e.g., Crawford et al., 
2013; Southwell et al .. 2015), the avl.lilability of prey locally 
{e.g , Campbell et al., 2019). a.dvection and transport (eg., 
Kirkman et al.; 2016; Hutchings &I at., 2002), as weU as 
peng1;1in}oraging efficiency (e.g., Mcinnes et aL, 2017). 

1.~.i otherhypotheses 

1;:t2.1 Forage fi&h abundance 

Butterworth e1 al. (2015)-note that counts of moulting pen­
guins and re-sightings of tagged penguins at Robber. Island 
(Rlibinson etal. 2015) found that the primary reason fofthe 
poot-2003 peng1Jin decline was an increase in actult molf.al­
tty Which they attributed to reduced abundanee of sardine 
off t~e South Africali west COS$!. Analysis of Afrlc;an pen­
guin annual mortality rate at Robben Islam:! fn relation to 1 + 
sardine stock biomass scaled to the maximum November 
survey estimate of 1 343 DOD I in 2003 (Figure 1.4) showed 
no change in penguin mortality when sardine biom~ss ex­
~ped about 25 to 30% of the maximum biomass (pen-

-~ ~ I, it< Jl•4t>-: :~.r~;s\4ir~; \-!--~~ , t;~1~tti~~1~f~o· ~ >t~~~ ~~ (~ .: ~ l'!f ~"t;~~i ~~!~~i~ ,/~ ,;. • '' 
l)_tJ'4:> ~,t:e\:~ltl! .~._! _~,~~ ~~>lMif{~:i\ :·J~tftt~:ti,·!i,\ ~'f~;~1trqit~1~i;, 1 ~ "'~. ~ ~ 

~'".,;:A.~-. ~ ,u • -~ .... , • • •. --~ •• .:·. ·,.... <..:i,. -~ • .:~ : ., '<I' ' " 

848 



guin annual mortality vaned· among. years around a· m~a:'l 
of about 15% per annum but with no trend In relation to 
sardine abundance), However, penguin mo1taHty incre-ased 
rapidly as sardine biomass fell below 25 to 30% of mi..xi-­
mum biomass. PenguJn ann..ial mortality was eslim:i(ed by 
Robinson et al. (2015} to be _about 27% at a sardine· bio­
mass index of20%, and abOut 55% at.a sardiM bi01:T1ass 
index of 10% (Figura 1.3). OoseM3d (and pred1c:;led} mor­
tality exceeding 50% in years wit/, sardine biomass:below 
10% of maXimum represents a 'Rry unusual_ silua'tk.>[i fur 
any seabi:-o' species, as seabirds are normally long-lived 
with adult survival rates typically around 0.8 or more_. ~ . 

Crawford et al (2022) found that penguin survival wai; 
around 0.8 whoo aardloe stock biom·ass was ~rage or 
above average bu! declined strongly with sardine .stand­
ardised stoGk biomasses below 40%.of maximum biomass 
results similar m those previously shown by Robinson_ et al: • 
(2015) bot based on more years of data and from two colo-
1\ies (Dassen and Robben islands). Perhaps surprisingly, 

·there seems to be no clear correlation ·between African 
penguin survival and anchovy stock biomass, sug~estirig 
that sardine may be the key forage -fish determining,.pen­
guin survival (possibly due lo i1s higtier energet,c content; 
Balmelli and Wlckens 1994). 

The changes in numbers of African penguins (Figure 
1.2) mow a dose similarity to changes in western sardine 
total stock biomass (Figure 1.4). 

Figs 1.1 and 1.4 suggest that breeding numbel's ·df AfT1-
can penguins may be strongly influenced by westerr: sar­
dine total spawning biomass, although this is oorrelalional 
evidence so· inferring a causal relationship .is hazardous. 
Plotting· the change in penguin nurnbers From one yeat" to· 
tile next [n relation to western sardine spawning bioiness 
averaged over the year and previous year (Figure. 1,6) ·aod 
fitting a regression line to those data, indicates, ttiat breed0 

ing numbers of penguin Increased in almost-all years'.wt;M 
sardine spawning biomass averaged mora than about 
350 000 t but decreased in most years when spawnil')Q. 
biomass wai. tie!ow about 350 000 t As inferreci .by Bt,ilc 
terworth et al. (2015). these data also suggest that west.em 
sardine spawning biomass may have been one of ttie most­
important drivers of change .in west-coast African-penguin 
numbers (but noting considfifable noise in tt,e dirta. in 
Figure 1.?}-

ln relation ta sardine stocic dynamics; de Moor and Bui• 
terworth (2015) concluded "{mportantfy, however. average 
f8cro11ment for the west stock declines for spa~vning Stock 
biomasses below about 800 000 t". Slmil<1r strong ~latiori-

. 1 

Figure 1.3: The estimated relalkml>hip between- the 1+ sardine 
biomass Index and penguin adult mortality (from .Robinson er-a:'., 
2015) ' : • ·: • -

. , 

'Fis'u"'. ~.4: Esllmated lolal s!oc!c biomass {TSB) otwestem sar• 
dine from 1984 to 2019 (date from de M"oor. 2021 and Coettee et 
ill., 202zj. • • • ' ' 

ships where recruitment reduoos rapidly at low spawning 
stock biomas$· exist for otner sardines (~.g., Ja~nese: 
&ardine, Bai et el. 2022; Pacific sardine, McClatchie et al., 
2010).' 

In order to ensure long-term sustainability of the western. 
Sou~ Afrir..an 9ardine stock., it is important to avoid deplet. 
ing stock biomass below 800 000 t because recruitment 
from significantly smaller siocic biomasses will be likely to 
t!e greatly reduced, resullfng in prolonged depletion of the 
stock With limited poten:tial for recovery. ln that context, ii is 
noteworthy that, rather than reducing fishing mortality con­
tinuc1Jsly as stock biomass falls-to low levels, the harvest 
control nile (HCR) for this stack allows im:reasing fishing 
mortality to be imposed as the stod-; biomass falls from 
524· 000 I to 300 000 t (Coetzee et aL, 2022). A conse­
quence of this HCR is that the exploitation rate peaked at· 
:> 70% of estimated stock biomass in 2016 (de M.oor, 2021) 
despite stock biomass being .belOW 200 000 t and there­
fore already at risk of depressed recruitment. This depl&­
lion_-by the fishery is likely to have reduced the prospects 
fur stock re;::overy by reducing ful\Jre recruitment (s~. for 
example, Es11irigton et al. .2015). The implication of that is 
not-or)]y that t~ ~vailable stock. biomi!Ss (Qr fishing hill! 
had limited potent/at for recovery to allow greater Tolal 
Allowable Catches (TACs) because of impaired recruit­
me'nt, but also thai the reduced sardine stock biomas.:i will 

., 
:•;. 

--~;:!(:.;_~::: 
·······::· 
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Figure 1.8: Change 111 11vmbem,ol pairs of Afncan penguins be­
lween·-successive years off the South A fr.can west coa$l in relation 
lo !sardine tc!al spa~ing oiomass averaged over the year and· 
previous- yeai: The dotted ltne is-the besl !t logarithmic ri:gres­
sl;m. fianguin data from Sherley el al. (2020), sanilne,di:ita (rom 
de -Moor (2021) and Cbetr.es et al. (2022) 
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have impacted Aftican pemiuin aduit survival {Robinson 
et al., 2015), contributing to the severe decline in breed­
ing numbers of African penguina. Based.or. the available 
evidence {de Moor arid Butterworth, 2015; Robinson el al., 
2015; de Moor, 2021) lower survival and:1ow sardine bio­
mass appearn to have been.likely to ha11e been one of, and 
possibly the singkl, most powerful driver of African pengu[n 
population dynamics In recent years, at least at Robben 
Island. 

Further, prey capture, adult surviv.i:. the amount de­
livered to chickS, reproductive success, and other vital 
rates, all depend upon aJ'IOther set of important ec:ological 
interactions, including parental age and experierice (~-9-, 
Ainley, 2002). In a declining population, such as for Afri­
can pel'lgUl/1!\i, j1Nenile recruitmanl is. vital; indeed, within 
a given year, penguins fledging with heavi0r body masses 
are likely to &how higher survival rates than birds fledging 
llghter{Horswill et al., 2014). Thus, the individval quality of 
parents and juvooiles becomes i(llportant, w~re individual 
quality is linked to different perrorma,hce levels ·consistent 
throughout life (Le~roEil at al., 2009}. Seabirds respond 
to environmental changes tiy adjusting their breeding arid 
foraging strategie$ (Cohen et al., 2014), and retatiorn.hips 
exist between adLdt survival and q ua!ity, such !hat popula­
tion demographic patterns affected by factors at the indi­
viduals' level (e.g., individual qualily) may be obscured at 
the population.-sc:a.Je level (Lescrool et al., 2009). Also, for a 
giVen population, lire-history trade-offs that connect differ­
ent aspects of a population'~ demography l'Tlf.lY be impor­
tant (Horswill et al, 2021 ). 

Life-hislo,y theory suggests that. long-lived ar.irn~I~ 
(which include seabird species) should buffer ,their adult 
survival by abandoning breedlng efforts if conditions ara. 
likely to have ,m adverse effect on tldult survival. b1Jf sev­
eral studies show empirical evidence of adu!t sunAva( as 
well as breeding sut;CesS of seabirds being reduced by low 
abunoance of their preferred prey (e.g .. Oro and Furness, 
2002; Frederiksen et al., 2004: Davis et al., 2005). In a11 
analogous manner, fisheries should respond to ecosystem 
conditions, especially for small patagic fishes such ~s an­
chovy and sardine, which ate fypifiecl by 'boom a<1d bust' 
population dynamics that arise from inherent variab~ity 
in their recruitment strenglh and short life-span!l Fnr ex~ 
ample, from the mid-1980s until the early-2020s, sardine 
biomass on .both the west coast aod south coast of Soutll 
Africa was al low historical levels, apart from during 11. short 
period from the lale-1990s, .u:itil the early-2000s {Coetzee 
et al., 2021 a). SubseQuently, fishery catches incr&a$.ed, as 
did the exploitation rate (Coetzee et al., 2021a) • • 

1.3.2,2 Egg collecting and guano harvests 

Egg collecting was a pressure but is· no longer a.n im,9.e. 
Loss of nesting habitat as a result of guano harvesting 
has reduced the suitability of available ~est sites over 
m.:iny decades ot guano removal. Guano harvesis !:lflded 
decades ago, but the legacy is that African penguin!l r,QW 
breed in sites where U1ey are more exposed to j,r'e<lators, 
nest flooding or overheating. • • 

Pteaetion by avian predators {especially kelp gulls) and 
by introduced alien mammal predators (such as feral cats, 
rats, dogs) occurs at some colonies, mainly affecting sur­
vr.-a.l of eggs and chicks. Predation also occurs at sea, With 
penguins in some areas vulnerable to pradalior:1 by Cape 
fur seals. Predation on adult penguins by CapEl fur seals 
has been particutar1y frequent at Oyer lsJand. During 2004 
and in 200S-2007 Cape fur seals were estimated to kill 
about 7% of adult African penguins, m~tly when pengurns 
were returning to the colony in the evening to feed chicks 
(Makhado et al., 2013). Previous esfunates.of this mortal­
ity wem 9% in 1994-1996 and 2 lo.2.5% in 1999-2001 
(Makhado et aL, 2013). The predation is thought to be 
mainly by a small numt;ierof immature male Cape fur seals. 
It is considered to be a Jes.med .behaviour, ar,d Makhado et 
al. (2009} suggest that the removal of these 'problem' seals 
rnay be an appropriate nianagement response. That would 

, appear to hava the potential to reduce adult mortality by a 
significant amount a( Dyer Island, but possibly would have 
relatively littie benefit at mos! ether colonies. 

1.3.2.4. No.ise 

African penguins are known to be sensitive to underwater 
noise (Piehegru et al., 2017) and use acoustic communica­
tion to increase group feeding elficiency (Mcinnes el al., 
2020). This raises the possibility thaf African penguin for­
aging success may be influencod by levels of underwater 
n.oise _that could compromise group feeding efficiency and 
consequently result in a fam, of habitat loss or degradation 
fur foraging penguins. Such impacts could arise from pres­
ence of fishing vessels in penguin foraging. areas or from 
presence of vessel traffic such as tankers and cargo 11es­
sals. It has been suggested that increased shipping activity, 
in A:g~ Bay may have conltibuted to the decline in African 
penguin numbers at St Croix Island, and that increased 
shipping noise may represent an increasing threat to Afri• 
c..n penguins in South African waters in general (Pichegru 
al al , 2022). 

1.3.2.5 Nest boxes 

Afrfoar. penguins are adapted to nest \irtiere they a.re safe 
from mair,malfan predators, hiGtoricaUy only on offshore is-
• lanes. On thesa islands they nest alongside large numbers 
of other seabirds .. As cold-adapted birds they are Vtllrier­

ab!tl to overheating on land. They dig burrows in guano In 
which they nest so tha! they have a buffered microclima1e 
with high relative humidity, protected from solar heating and 
safe from avian pred$tor!I (Frost et at, 1976}, Harvesth:ig of 
g!.'ano resources .from islands off southern Afiica removed 
most of this preferred nesting habitat decades ago, farc­
ing most penguins to nest on the surface, which IDCposes 
lhem tc predators, rain, wind. and especially to solar heat: 
ing. Solar heating can result ln temporal)' nest desertion by 
adulis forced to go into the sea to cool down, which leaves 
eggs .exilcised to predation and overheating, reducing their 
bri,;eding success {Frost et al.., 1976; Randall, 1995; Lei et 
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al., 2014; W~Jman and Pichegru, 2023)- Similar effects als0 
occur in the closely-related Magellanic penguin in Soulh 
America (Yorio and Boersma. 1994). One stJlution to this 
problem is to proVide nest boxes that protect penguins from 
these pressures (see addition.ii tletails in Appendix C). I ·1 .. 

1.3.2.5 Other 

African penguins are V1Jlnerable to impacts on their sur­
vival, ability to achieve breeding condition, and bre_~ing 
succ:.lss, of low abundance of their key forage fi!1h (sardine, 
anchovy), and changes in the geographical distribution of 
forage fish stocks relative to the locations of pen·gtiln ,col9• 
!"li&S and moulUng sites. Climate change is widely con!lid­
erad likely to be a main factor influencing abundance.<Jnd 
distribution of these t;ey prey. Oil paUution has been a long• 
term pressure on African penguins and cor.tinues to be a 
pressure. Disturbance at colonies by people. and distur­
bance at sea by ship traffic are .ongoing conc:ems_ 

1.4 Background to the . estabHshmont. of the Expert. 
Panel. 

The Alrican penguin was classified as Endangered on ttie, 
Red liat of the International union for Conservation of Na­
iure in 2010 An African Penguin Biodiversity MaMgement 
Plan (BMP-AP; Shaw et a!., 2011; Anon, 2010) was devel­
oped that aimed to halt !he decline of the Alricsri penguin 
pop1< laticm in South Africa wifuin two years of its impleme11-
talion and after that achieve a population growth that would 
result in a down-listing of tlw species.in terms of,its.HJCN. 
Reel list status. These objectives were no.I achieved but 
it did lead to: {!) improved cooperative management; (ii}. 
population reinforcement: {iii) irnprovsd tireeding-h12bitat 
managemerit; and {1v) improved management of the riaP­
live population (Table 1 of DFFE. 2021). 

Modelling studies suggest that adutt mortality is lower 
when sardine biomass is below a crrtica\ threshold (Rob­
inson et al., 2015) and low adult survival is a strong driv­
er of itle reduction in the population size of African pen­
guins sinoe around 2003. However, projections based on 
the-then Operational Management Procedure (OMP) for 
sardine by Robinson et al. {2015) suggested that chang­
ing the OMP was unl(kely to have a marked impact on 
penguin growth rate relative to closing the. fishery enti~ly­
(Figure 1,6). Thu~. the focus for pol!lntiat man/;!gement 
actions in rocenl years has focused on fishing 11ear p~ed­
ing sites. 

Penguins may be especially sensitive to changes in pa• 
lagic: fi;;h .;ibundance and distrlbution as a consequence of 
their land-based breeding sites and their limited foraging 
range during breeding (e.g., Sherley et at 2013: Crawford 
et al, 2019). For thl:, reason, a study to assess the effects 
of closure to purse-seine fishing around penguin breed­
i11g colonies vJas initiated in 2008. This s1ul'.ly comprise<:! 
two parts:(~ a feasibility study (2008-2012) during which 
purse-seine fishing was prohibited around some islan,d 
breeding colonies and data on penguins ~nd smalf pelagic 

. . . . - . 
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Afi1oan Penguin in a rieJ1( incubating an egg 

fish were collected lo determine whether an experiment 
would have adequate statistical power, within a reasonable 
time-period, to detect a statistically significant effect of Clo­
sure, if such existed; and (ii) an Island Closure Experiment 
(ICE; 20.14+), during which data were to be. collected to en­
able a scientinc evaluation of whi.ilher closures within a dis­
lance of20 km are beneficial to r.anguin breeding success. 
In order lo maximise contrast for more precise estimation, 
the sfudy involVed a three-year alternation of opening arid 
ciosing to fishing.around islands'. 

Two groups of scientists conducted analyses of the 
data from the ICE- The analyses were subject.to review by 
the lntematlonat Fisheries Stock Assessment VVorl<shops 
(1FSAWs), and over time the differences In terms of meth­
ods., dat,1 tJSed ancl results regarding ths .effects of island 
closures on penguin reproductive parameters between the 
two groups declined. Howe11er, !he two groups of scientists 
.could not reach agreement on some.aspects of lhe analy• 
ses and ii$ implications for pengiJin conservation (see a 
detailed summary in CAF (2022] and Section 2), Tt.is was 
daspne the Minister of Forestry, Fisheries and the Environ­
rner,t tasking the Consultative Advisory Forum {CAF) for 
Marine Living Resources to develop agreed recommen­
dations on the limiting of small pelagic fishing adiv1ties 
adjacent to penguin colonies. This group considered many 
documents.ar.d held over 50 hours of11irtua! meetings and 
seve(al one-on-one meetings .in attempts to broker consen­
sus, but this could not be reached and as a last resort they 
rer..'Omniended an average of 50% Closed and 50% open of 
the marine Important Bird Areas {mlBA} (CAF, 2022). 

'This time-period was ~I wefkl!at<;~~d tr;, the biology <>i Afri~an pen~ui_n~,.wnich. usua~j do not breod until ag~d 4-,; ·years, .,, !he &xpe~Miml was d ,.;,igned 
not to provitle 'tnfcrmation .-n changes In p owla6o~ ,ize, only an. c:hang,.ii Ir. pilflfm!lf.Qra rala!O<I w repe-Oil uctio.,. 
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figure 1.6: Comparison of med Ian. projecte:tJ penguin numbers u ri<!er In tet1rn OM P-13,. and without fis hlng for Mure s ardina dislributio~& 
similar to those observed In (a) 1984-1998 and (b) 1998--2012. tne 8~% prol>abilily Jnteivals are indicated for tile projections under 
Interim OMP-13. Projeetions corrwnencein 2012. 

The most recent estimates of the effects of closures on . 
penguin reproductive parameter~ are documented iri Sher­
ley et al., (2018, 2021) and Butterworth and Ross-Gillespie 
(2021a), althOl,lgh these were updated for this report using 
data up to 2019 and a series,of models proposed by the 
Panel. Models were developed to estimate the implications 
of changes to each ~proqucti11e parameter individually on 
population growth ra~ (8utterwortl1 and Ross-Giaes1;ia, 
2021b; Sherfey el al., 2018, 2021} and attempts were 
made to infer changes in population growth given the ef­
fects of isla11d-c(osures, ;accounting for the effects on each 
reproductlvs p.aram~~r (Buttef'\'1/<ll\h and Ross-Gillest,ie, 
;1021b; Sydeman et al., 2022). 

Options for area closures more aligned with Iha feeding 
behaviour of penguins or with l~e needs of ttte ris~ry were 
developed by a variety of stakeholder groups (e.g., Coet­
zee et al., 2021 a; CAF, 2022). The benefits to penguins 
were quanlifie<I by estimates in the change lo the pop1.lla­
tion growth rate and the difference_ in numbers: of penguins 
expectea to be added to the population giva{J the size of 
the closures (e.g., Butterworth anifR~-Gillespie, 2021b; 
Sherley et a!., 2018, 202.1; Bergh, 2022),while costs to the 
fishery were quantified in terms of.calches in areas pr0:­
posed to be closed. the amount of that catch that would be 
"lost", and the resufling reduction in Jobs in the fishing sec;.. 
tor and the general economy {e.g_ CoetzM et al., .2021b; 
Bergh, 2022). Bul1eiworth (2021) outllnes a decision lqbfe 
approach to compare the. costs and benefits ot.:adlilressing: 
Potential drivers of the dynamics of Afrlcan penguin How-

• ever, there was no agreement amongst the stakeholde:-s 
on a closure option owing to differences regarding whether 
the benefits to penguins were meaningful given the predict­
ed change in growth rate {including r~lative to other poten° 
tial causes for the decline In abundance), as well as'~sts 
·1o fhe fishing indusl,y,. and· all proposals for closures WS!e 
_rejectei:I. HowevE!r, the. stakf!holders agreed that an ~xpe;t 
panel could help to resolve the technical issues ·reg_ardir'lg 
lhe interpretation of the ICE. • 

' J 

1.5 Panel p~ess 

A call was made on 28 Ocix>bar 2022 for nominations of 
.quaMfled !ncliv!duals to be membe.-s of an Expert Panel 
(t,encefortli "Panel"}, and the Min~ter S:"elecfed fi\l\'l s"ci­
entists with :expertise in seabird and penguin ecology, 
population ecology and ecosystem modeling, and applied 
~tattstfcs (Prof. Robert Furness, Dr. Ana Parma, Or. l'.::va 
Phiganyi: Prof. Andre Punt {Chair1 and Prof Philip T('athM) 
in December 2022_ Recognizing ttie need for expertise in 
economics considerations, Pror. James Sanchirico was ap­
pninted lo the Panel in Mafc:h 2022. Appendix A lists short 
.biographies for the expert Panel. The_ Tarms of Reference 
for the Panel are summarized in Appendix 8. 

The Panel was provided with a list of background docu­
ments after a meeting with the Minister of Forestry, Fisher­
ies anci the Environment and departmental staff. which was 
supplemented by documents identified by the stakeholders. 
The Penal held an online meeting (March 21- 23, 2023) at 
which stakeholders provided Input to the Panel in the form 
of oral presentations and written submissions, after which 
the"jjane! met to discuss the implications of the material 
Pi!:l~nted and the necessary next steps The meeting led 
to a request for additional informa'tion on catches that were 
reported to have OCC\Jtred in the closed areas. 

A meElting of South Afrii,ar, scientists and stakeholders 
tqo~ place on 15 May 2023 during which upd~ted results 
related to the ICE, the impact of closures on catche$ and 
the fishery, as weY as how penguin foraging areas coul(j ba 
specifi~ were discussed; one Panel member acted as an 
observer at the May meeting. • 

The material from the 15.May 2023 and earlier meet­
ings, along with brief comments by meeting participanta, 
were.rnaoa ava-ilat:>le lo the Panel, which then met from 5-9 
June 2023. The June meeting of the Panel invol\led a two­
day 'open• -session al which stakeholder"groups were pro­
vided' the opportunity to make presentations to the Panel, 
foildWE!d by: a three-(jay 'clos~a• sesslo11 ourl(lg which th!:) 
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Pane! reviewed the available evidence, debated cor,cl:..1-
sions and identified advice and recommendatic/\S. 

1.6 Current management arrangements 

The Department of Forestiy, Fishtllies ,md the Environ• 
ment (DFFE) implemented the following interim closures 
in Septem~ 2022 (Figure 1.7): 

1. An L-shaped closure around bassan Island stretch• 
ing about 12.5 nm offshore from Yzerfontein and 
21.5 nm offshore or 8-okl)unt, wilh an extEinsion 
sc,uthward in the offshora ama so that the maximum 
North/Soutti extent is about 20 nm. . 

2. No add1lie>nal oiosure arpund the Robben .Island 
colOny, with only the MPA purse•seine fishery con­
trol zone of the Robben Island MPA being closed 
to fishing. 

3. A small closure stretching Mstward from Cape 
HangKlip on the eastern side of False Bay for abouf 
9 miles along the coast and. about 3 nm offshore. 
This includes the small Betty's Bo1y MPA and the 
Stony Point penguin colony • • • 

4, A rectangular area around Dyer Island between 
Danger Point and Quoin Pl, extending offshore for 
about 18 nm from Dyer Island and southwards for 
about 12 nm from the island. This recta119ular area 
ia further dMded into an inshore area that is closed 
to all purse seiners and a larger offshore area where· 
only vessefs with a total length of less than 26 m 
-niayfish. 

5. A rectangular area about 20 nm south of St Croix 
Island in Algoa Bay. v.'ith a maximum alor.gshare 
extent at about 20 nm, but with fishing allowed 
·around the Riy Banks. 

6. A square closure extending ab.out 12 m~es south 
of the :Addo MPA in the vici<1ity of Bird !slaoo with 
a maximum west/east extent of around.29 nm. 

other restricted areas include ·the 16'rnile beach MPA in, 
shore along the. west coast. north of Dassen Island, tne 
entire False Bay, the inshore araa in 1/Valker Bay between 
Stony Paint .and Oyer Island and the Sardinia Bay MPA, 
just west of Algoa Bay and the inshore parts of the Addo 
MPA between !he interim closures of SI Croill and Bird is­
·1ar.ds.· 

Figura 1. 7: lnlerirn closures to fishic1g (red polygons) as c..r_rcntty l1J1plemented. These closures have besn implemented since September 
2022. Ve$liels qs rn in length am allowed lo fish in th!! offshore aru {otitside the red dotted line) of Dyer Island 

:'•.e:_ ·,-_ ,,. ·~-:~,~~~/7t~1r1:::;,r1~~·i~~tt:f~l~1t;5!t,1:'.;;:1f::f:f.1::~_·.;.~~.,-~~.~. ·i:::· ... ,<~ ·· 
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2. BENEFITS OF ISLAND CLdSURES TO PENGUiNS 

2.1 Aims and design of the ICE, and ,eproductive 
parameters mooitoreQ 

The Island Closure Experiment (ICE) was establr.;;hed in 
2007 to provide a scientific basis to assess wtielher clo­
sures to pelagic fishing in the neighboi;rhood of penguin 
breeding islands might provide a meaningful improvement 
to penguin reproductJve success. Toe design oi the ICE 
therefore had a basic aim to detect ciitfere ntial reprod uciive 
success under open and closed situations during periods 
when other conditions were unlikely to confound results 
through having changed themselves. 

The ICE comprised two parts: (i) a feasibility study dur• 
ing which purse.seine fishing was prohibited around two 
pairs of penguin breeding islands: Dassen and Robbeo 
islands on the West Coast and St Croix and Bird islands 
in the Eastern Cape (Flgure 1. 1); and (ii} an experimental 
phase (2015--2021) where a series of three-year altemat­
ing island closures arouna the four breeding islands were., 
implemented (Table 2.1). Figura 2.1 summarises the tlm&-: 
line.of the ICE and the as.sociated reviews ofthe analyses 
conducted. 

The three-year alternatlon of opening and closing. to 
fishing around islands was selected to maximise contrast 
Jor more precise estimation of closure effects (CAF, 2022). 
Three years was selected according lo DFFE (2021} to bal­
ance conflicting objectives of: (i) rapid altemalion to maxim­
ise contrast in the data to enable mar~ precise estimation: 
(ii) a slower alternation to taKe acccunt of possible autocor~ 
relation in the penguin indices being monitored; and (iii) the 
desirability to integrate the feasibility study into a possible. 
future experiment to lead la earlier answers. 

The feasibility study was or19inally planned to last two 
years (2008 and 2009). but that proved to bl)/ insufficient 
Urne to a!low experimental power to be estimated for all 
the penguin parameters monitored, and analyses of the 
imp:/lds of purse-seine f1shln9 in the vicinities of breeding. 
islands railed to produce clear-cut results. It was therefore 
agreed that the feasibility study was to ba extended for ·an 
additional four years {until the end of 2014}. 

Thepenguinpararneters that were intended to be meas­
ured during the experiment were: chick concition, ·survival 

&nd growth, fledgling success and as measures of foraging 
behaviour: maximum dis~oce, path length and trip dura­
tion (see Campbell el aL 12019] for delalled specifications 
for how each of these variables are defined and calculated 
based on monitoring data). Not an response variables oou!d 
bE! measured in all colonies; the w~t colonies (Dassen and 
Robb&n isiar,ds} were the most intensively monitored while 
only data on chick condition and fi;Jraging0 relate<:1 variables 
were collected at St Croix and Bird islands (see Table 2.2 
fordetaJls regarding data availability). 

Small-scale acouslic surveys using ar, inf1alable vessel 
Y.rere conducted to provide direct estimates of the biomass 
of small pelagic fish available to penguins around some of 
thfJ i$1ands. Those surveys were initially around Robben 
Island {six surveys were conducted in 2009)but in later 
years the surveys we!\;; extended to arol.lnd Da=:;~en, St 
CfOiX ~nd Bird islands (Coetzee et al,, 2016}. Fine-scale 
surveys were also conducted by non-governmental re­
searcher.s· around St Croix and Bird islands from 2014 to 
-2018 {Mcinnes et al., 2017). The smell.scale surveys were 
subsequently abandoned at the end of 2018 given their 
relatively low precision, staff shortages and lack of funding 
(DFFE, 2021). 

;>,2 Metnods used to estimate effects or closures 
(catches) on penguin population growth rate 

2. 2. 1. Rationale for models 

The irnpecls of fishing closures on the response variables 
rnqnitored we~ quantified using generalised linear mixed­
effects modets (GLMM). Various model variants were af)'­
plled since the tirsl analyses of the ICE data were conduct­
ed during ttie initiai feasibility period, including an analysis 
lo evaluate lhe power to detect bio!ogicaliy meaningful 
impacts caused by the !lsheiy as data accumulated. The 
power analyses completed in 2016 imlicated that meaning­
ful results could be obtained within 20 years of !he onset 
of the experiment {Ross-Gillespie and Butterworth, ?016a). 
The main featutes trial distinguish !tie various model vari• 
ants utilised are summ,irised in this section. Mathematical 
speqifications and further details am provided in Appendix 

Table 2.1: Sphetlule al closures ~round tne-rour panguin b1'8Mirig colonies doiing the ICE. Cross&s lhdlcate years inwhict, a 20 km radius 
erea around !he isklnd Wll8 closed t□ fishing •• 

•, •-~~ ~~. __ , _ _,• .-'--•• :,• • ,., •"'"' •"-••--"• ,-Yn•-n• • ,, •.,.,,~ ,•,,,1,"i,;,,,;,._,....,-•.,,,.,....,.,.w,-.,_,..,.~ . •• . =,., ... 

_ ~ !sl~~d- \ 200~ i2~ll ~-~~~-D ~ 2011 J 201242-01~:~ 2_014 J 2015 : 2015 ~ : 2017 j 2018 2-019 ! 2020 : 2021 i 
i Desse<r ] X ·; X : _ I _! ·_ .; • , X t x ! x I • x I x1 

t~;~, j _j _ 1~ - •_ i x j ____ LJ ___ '._x __ x " -~-~ x• \ 

. St Croi~ I x ': x x ' j I x x x 1 
- • • - • l x• 

j;I:: ;_ T ' -- :· ' X ~ X • ' X ; - - - J •: _ : ~ -X J _ __J 
•Closed from 15" January to 31'" March and from 1"' October (o 31" Deoember,·,md open from 1"-Ap~I to 30" September. 
'Closed from 15~ J anuar;, !n 31" December, - _ . 
"Closed l'rom 1" April to 3D" September, and open from 15"' January to 31"-March a& well .i:'1 frtim 1" October to 31" Oec.!mber 

i.•' ·.'.. J ~ ~:·' ' • 
. J.,::.-.: t. :,,~~:-• 

.,.,., __ 
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Tabla 2.2: Reproductive pa1arneleni monitored at the fol.II' brce<i­
i~g calornes that were part of the Island Closure Experiment 

Respr.>nse variable Island 
--·· . . . 1 

Year range i 
--~--------··L r· 

aast (Ross•Gilfesp!e and Butterworth, 2023a). In the final 
set of results presented in Ross-Gillespie and Butterworth 

• (2023a), catch-based models were also examined but they 
-were used only as sensitivity runs requested by the Panel 
to evaluate ttie impact of some non-negligible catches ap­' Chick condition i □assen 

Robben 

2004--2019 
2004-2019 J parently taken within the area closed around St Croix ls-

land mainly in 2017 (see section 2-4). Bird ! 2008-2019 

""·-·""-•·· 'T _ -~~-~~x __ +-· 20~~-o~s- ._ ... _ 

Chick Survival . i Dassen ! , 2003--2019 

1 Fledgingsu~s 

: Chio!( growth 

---------~---
\ MaK distari:c-.e 

Path reogtti 

Trip dwation 

Robben , - 2008---2019 
Biro 
St Croix 

I 19_96--2015 _ 

1988-2□15 

Oassen 
Rot>llen 
Bird 

--1~---St_t:~rc_,x __ :+-I--------~'-----l 

Dassen 
Robben 
Bfrd 
Sf Croix 

i 

19S~014 
2004-2014 

~ •. 
.: -.-.,,·· · ---·-···-~r. ----_= ........ • .-.· • •• .. > • .7: 

Oassen :_!, _ • 2008-2018 ' 

i" 

i 
I 
' ! 
! 

Robben 20118-2018 

Blfd -_ 1· __ 2008-2018 
2008-2018 SI Croix 

Das&en 

Robben 

-, . 

2003-2.Dfli 
2003-2018 

,. 
' 

Bird. 
St Croix: 

2007"~20! 8 . \,.._ .. i_ 

---~l----·_2_o_~_~m~.-I 
Oassen 
Robben 
Bird 
St Croix 

i 2003,-2018 
2003'-2018 -
2007-2018 
2008-2.018 

D and cited documents. 
Two main classes of modals were considered These 

differ in the choice of independent variable user.I to tePte­
ser1t tl:le effect- of fishing. In one cla$s, fishing is incluaed 
as a binary variable having a value of 1 when the Island is 
open to fishing and D when ii is closed .. Prildictions from 
this class of models are referred to as "closure-bas~ es­
timates" of the impact of fishing. ln the alternative class of 
models the effect of the actual c~hes taken within lhe • 
20-km ~reas around the colonies are evaluated as covari-. 
ates. In this case, u, e predicted •catch-based .estimates' 
of Iha impact of fishing within a given closure is calculated 
using U,e average catch taken from that closure when the 
island was open.to fishing during the ICE. A concern with 
the catch-based estimators is that the true impact cf fish-. 
ing may be underestimated if catchel; tend to b& n:gher 
when fish biomass is higher due to 1he confounded effects 
of fishing ,md food availabliity on penguin breeding sue-. 
cess. The prete-renca for using the closure-based models· 
as the base for inference regardlog the impacts of island 
closures was supported by the finding of positive correla­
tions between !he time-series of catches taken withifl the. 
20-Krri' areas (when open) and regional survey estimates 
cf biomasses of anchovy in the west and sardin~s in the 

In all cases, separate analyses were conducted for the 
two pairs of colonies (Oassen and Robben islands.on tile 
west coast. and St Croix and Bird islands on the east}, 
assuming tnat nearby colonies experienced rather sim!­
lar conditions affecting breeding success_, -except fer the 
experimental treatment. Separate island-specific effects 
of the cl~ure were however estimated considering that 
several factors- not controlled by the experimental design 
rriay leiad to different responses to the closu1e between the 
paired islands. The significance of those differences was 
evaluated by Sherley (2023), and i:he model with a com­
mon effect was selected based on standard model-selec­
tion ·criteria by Sh~rley (2023). Concerns were expres~ed 
that the estimation of a common effect would tend to ba bi­
assd.towards the island With the higtiersample size and/or 
rower variance (Sergh, 2023) and that. alternative weights 
(e.g .. sire of the colony) could be used to average island, 
specific eslrnates. White this is a valid point, the differenc­
es between the results were not large iind the integrated 
estima~ of a regional imi:iacl would not b.e largely alfacied. 

An important difference between the appro~ches fa­
voured l;y different analysts was a preference to analyse 
the data aggregate~ as annual means {Ross-Gillespie and 
Butterworth, 2023a) versus using indi\/idual-records---based 
dlsaggregated data (Sher1ey et al., 2018; Sydeman et al., 
2oz1 ). The relative merits of aggregated and disaggregated 
data rnodefs were the subject of substantial debate (e.g., 
Butterworth and .Ross-Gillespie, 2022; Sydeman et at, 
2oi2), The indMdual-based approach has \he advanlage 
of analysing.the data at the level they are collecled,but 
the model needs to appropriately capture the factors and 
sources of variability (observed or unobserved) impacting 
the .obseivations, oilier than closure alone (Haddon et al., 
2020). If the model is incorrectly specified and there are 
unaccounted common random effects that affect all-0bser­
vations from a given stratum {e.g., all observations from a 
given month, year and colony}, ll'\divid_Li91 obs_eNa_lions are 
not independent. This so-called 'pseudo-replicatlon' n1ay 
lead tci underestimation ofths standam errors of important 
~odei" ciutput.s. Aggregated• model&, on the• other hand, 
have the advantage of not requiring assumptions llbout 
wi!hin.:stratum COl'relatiori, bi.rt are vulnerable to assigning 
in~ppropriate weights by stratum (Haddon et aL, 2020). Be0 

""'u:;~ the two approaches would be statistical!y equivalent 
proyided_ that a C01Tect model strucfure is assum~d in the 
estimation (Butterworth and Ross-Gillespie; 2022, Haddon 
el al., 2020), the debate centred on the choice of a h,erar­
chical random structure for the disaggregated models that 
wouid b~ able to account for the pseudo,replictrtion. 

The choice of random model structure to be used in 
each of the two approaches was discussed during an in­
temational review conducte.o in 2020 wnere a recommen­
datioJl was made to use i;tandard model selection criteria 
combined with knowledge of the sampling design (Haddon 
et at, 2020), ln both cases, a random Year effect com, 
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mon lo the paired islands, was incmporated to account for 
year-to-year change& in food availability and other :.;nspeci­
fied factors affactinQ annual breeding success at a regional 
scale. Monthly differences in chick condition were found 
to be important and therefore aggregated data wefe l"irsf 
standardised for the· montl'l effect as explained in Rosi=;­
Gillespie and Butterworth (2021 a), while a random Month 
effect, nested with"tn Year, was Incorporated in !he data-dis­
aggregated models (Sydeman et al., 2021). The remain, 
ing question, therefore, was which further random effects, 
if any, would need to be nested witt1in Year (or Year/Month) 
to account fot possible correlation between the individual 
observations in the disaggregated data models. Sydeman 
et al. (2021) found tt,at accounting for the identity of \he 
penguin nest (NestJO) in the chicle sur,1iva1 analysis was 
significant given tha1 the survival cif chicks from the same 
nest are expected to be correlated_ However, their pre:.. 
ferred model with random effects Year + Yea,/NestlO .did • 
not include Island (nested within Year) and therefore.could 
stil! be affected by pseudo-replication, as discussed by But­
terworth and Ross-Gillespie (2022). The final set of analy­
ses presenled by Sherley (2023) used hierarchic.al mcdei 
structures suggested by the Panel in the light of p~vious 
results presented at ils March 2023 meeting, The suggellt­
ed model structures atiempted to address the pse ud a-rep--
Ii ca lion by including Island in the ranaom effects in a way 
that diffetad depending en the response variable. For the. 
analysi6 of individual chick condition data, the hierarchie;al. 
random effects involved Year + Year/Month + YElllr/Monthf 
!:,land, i.e., it included 1ha effect of Island nested within tha 
Year" Month interaction. Likewise,.the inclusion of li:!Jand.­
was suggested tor the analysis of chick survival. ,;Jata as 
Year+ Year/Island + YearJlsland/NesllO, which fo1IOV•'S the. 
natural nesting of the data collection program given t/:rat 
different nests are monitored in different years .. , 

The suggested random model slructures wera proforred 
bas.!ld on model selection criteria (Sherley, 2023). In tne . 
analysis of chick condition data, the inclusion of'the Island 
random elfect nested within Year + Year/Month resul!.Ed. 
1n wider confidence ir,tervals for the pre\'.licted impa;:!s on 
penguin population growth rate due to a higher standard er• 
ror of the eslim ated fixed closure effects (compare models. 
3 ana 3.1 respectively with models 5 a11d 5.1 in Sh~ey'll • 
Figure 2}, as anticipated ifobseNations witrin year-month-_ 
island strata y,rere not independent. Furthermore, the- clo­
sure effects estimaied using these preferre<I models had 
very similar precision ta. thcise produced using aggregated 
data (model 8 in She,iey's Fig1Jre 2). A difficulty to p;artilion 
tfle variance and to estimate the variance attributed !o the 
Year factor was observed so a simpler random situcb .. re. 
that excluded the Y8ar factor was selected with no· imp~ct 
on the closure-effect estimates. , 

For the chick suNival data, the inclusion of lsiarid in: the 
nested random structure also decreased the r,fel:ision pf 
the ~tirnated closure effects (compare mooels 4 versas 8 
· and 5 versus 9 in Sherley·s Figure 4). In \his caSi:!, Mwl'Nqr, 
the standard errors estimated with the selected diata-d!s­
aggregate<:l modet were larger than those estimated uSif!9 
aggregated d1:1la for models containing the equiv.ilent t,,rud 
effects. This may be related to the shared frailfy {i;e .. ,!inked 
probability of dying) for chick's in t!7e same nest, which was 
estimated through the NestlO random effec! in tr.e data-dis: 

aggregated models while it was either ignored wMn gener­
ating the annual aggregated survival limes series (the A(B) 
models in Sherley's Figure 4) or it \-;as accounted for prior 
to evaliJating the closure effects In a separate parametric 

. modsl (the.A(S) moders). • 
In conclusion, tM Panel agreed thatthe Clebate aoout 

• !he relative merits of analyses based on aggregated versus 
disaggregated data was essentia!ly closed based on the 
finaiset of results prwentad at the June 2023 meeting, Al­
though differences in preferences be!'IIJeen the analysts re­
_mained, the Panel agreed that the two approaches would 
provide similar results (as expected) when appropriately 
configured {especially to account For pseudo-roplicalion), 
all.other things related to data pre.processing being-equal. 

2,2.2 Converling impacts on reprodudive parameters to 
changes in p_enguin population growth rate 

Fishing effects cm reproductive paramet~rs estimated from 
the models need to be linked to impacts on penguin pop­
ulation growth rates. A method based on a demographic 
model described in Ross.Gillespie and Bulteiworth (2021 b) 
was used by all imalysts as a ba!oiS to convert changes in 
thick condition, fledging succos$ end chick survival into 
absolute effects on annual population. growth rate. In the 
case of chick condition, a relationship between mass at 
fledging ~hd first-year suNival estimated for. the maca­
roni penguin (Horswi!I et at, 2014) was used to translate 
changes in ciiick condition to changes in population growth 
rate {Sherley et at., 2018). For the other response variables 
(cJ;,ick.growth, trip du.ration, maximum distance and path 
lengthj; whose impact an demography are not straightfor­
ward, it was assumed thatthe estimated relative changejr. 
!he response variable due. to fishing resulted in the same 
relative ch;1ng& in juvenile survival (RotJinson et al., 2014; 
Butterworth and Ross-Gillespie, 2021a, Table A 1). This as­
sumption is net supported by evidenre available for oth~r 
speqes, which indicate mat the relationship bet.Ween, for 
example, foraging trip duration or distance travelled with 
i:;hi_cl( survival is nonlinear and involves thresholds. Aside 
fl'Om these nonlinearities. tho .a&sumptJon that the relati~ 
impacts· on, say; trip duration and chick wrvival have the 
sams magnilude is highly ciueslionab!e, The Pane! agreed 
to interpret the impacts offishing in foraging-related paramc 
eters only q ualitativoly, .and to not lnteg,ate them into the 
overall impacts on penguin population gmwth rates. 

2.2.3. lnte;gr;i/jng fishing impi!¢S prsdir;ted from separate 
analy.sas info overafl fishing impacts on penguin growth 
rate 

The result$ of the [CE ptovide e$timi,ites of how closing a 
penQOi(l breeding island will impact the value of a param­
eter reiated to penguin reproductive success. and models 
were d~veloped that related the change in the value of one 
par_arneterto a change in population growth rate. Ultimatery, 
it i~ necessary lo 'integrate' the effects for each reproduc­
tive parameter to dari11e an 'overall' estimate of the change 
in population gnJwth rata due to closing a breeding island. 
This calculaliori is c:¢mplicated because of several factors: 

• • There are factors that will determine population 
, _ g~vth rate other than changes in reproductive rate 
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such as immigraliorJemigralicm and changes in 
suf\lival for post-fledgling animals. Thus. reported 
changes in population growth rate are those related 
only to changes in reproductive success, essentially 
assuming that the survival rate for animals after th,1 

first year or life is not impacted by closures to·brl>eel, 
ing islands and that immigration and e,:nigraUon .~al-
ance out. . ' • • 

• Only a subset of the parameters was moriiforeti ·on· 
all breeding islands at1d some parameters were riot 
monirored for au years (Table 2.2). . . 

-. some of the pararrieters (e.g.; chici<. surviveli. snd 
chicle: condition/growth) are not_indep~.nd~nt,. . '. _· 

• There is a need to infer the effect of clqs~resJor 
bree<ling is_lamls thal were not part ofth.e fGE .. 

• The sstimates of changes in popu!atior. growth rate 
derived from the ICE results pertain to a status quo 
of no ci~sure, so changes in population grow.th rate 
of half those estimates are.pertinent to the('eCl:!nt 
situation of closures half of the time. 

Butterworth and Ross-Gillaspie {2021b) provJde,a:"qt1aiita~ 
tiVe" scheme for conducting the integratiQn based Ofl lll¢ 
following assumptiohs/algorithm: 

• The thcee foraging Metrics were assurtiad not to 
be independent nor were chick condition and chick 
growth, and measures of uncertainty (standard er­
rors for the estimates of population charige- by re­
productive param~ter) were calculated based on 
dividifl{l tile 95% interval for the population growth 
rate by 4. 

• Fledgling success, chick condiiion, ana Cl'lick sur-. 
vivar :ire more 'reliable' as there is a demographic. 
model relating changes in these variables 1o·chang-. 
es in population growth rate. TtlUS, for example.,,. 
when information about chick condition and ~[ck 
growlh were integrated for Dasse·n Island, ,vaiur.s 
of 0.06% and 1.74% were averaged Qu·aijtali11ely to 
get 0.5% and tile standard deviation cf this.value 
was set to that corresponding.to the 0.06% estimate 
(i.e., 0.42%). • • • 

• Of the foraging metrics .. maximum distani:;e .was 
considered to be less reliable than path length and 
trip duration, given there is mere uncertainty as$ci::i­
ated with a maximum than an integrated measure. 
Thus, inferences ragarding changes in foraging dis:. 
tance on population growth rate involved a_•·qualita­
tive average" of the effects of primanly path length 
and bip duration, with the standard error set to ayer~ 
ages of the standard errors of the change percent-
ages by island. • 

• No attempt was mada to infer changes on· chick 
growth, chick survival and fledgling suci:ess fer .St 
Croix and Bird islands from lhe results. tor Dassiin 
and Robben islands, but estimates of population 
growth were determined from changes in chick con~ 
diUon/growth and foraging alone. • • • 

In their presentation to the Panel, Butterwqrtfl and' Ross­
Gillespie (2023) outlined two s!ternslives for combining the 
pmdic+.ad changes in population growth rate derived from 
changes in chick condition and chick survival, one_ in which 
the efmds were averaged and a second in wh_ich the af: 

fect:s were added. As axplaineo in 5ection 2.2.2, the rela­
tionship between chick. condition and Juvenile survival used 
to translate changes in chick condition to changes in popu­
lation growth rate corresponds to a relationship between 
mass al fledging and first-year survival (eslimalad fur lhe 
rnacaron[ penguin). Therefore, !he Panel agreed that it is 
more appropriate to treat !hose effects as addlllva when 

• calculating the overall impacts o;; population growth rates, 

2:3 Predicted effects of fis·hery elosu.res (catches) on 
penguin popul;;tion grQWtlt rate 

• 2-?· 1. Svmmary of outcomes among analyses 

A broad summary of the results in terms of Iha impacts 
of fishing around breeding colonies on penguin popula­
ti-On .grawth rates obtained for the west ano east colo­
nies included in tne lC:E is given below, A negative value 
corresponds !o a predicted positive. affect of closing the 
2D•km areas on population growth rate because the report­
ed_ values correspond to fishing lmp;icts. 

Results fur throe different closure-based estimators are 
Shown for the analyses of chick condition and chici< sur­
vival in Figures 2.2 and 2.3. The first lwo estimators involve 
models: fitted lo disaggregated data (D) and the. third is 
based on the analysis -cf a9gregatecl data (A}. These es­
timators correspond to the preferred ctioices made by the 
an.ilysts. and use the random-effecti. hierarchical sirucitire 
ihat was recommended by the Panel for the case of models 
fitted to disaggregated data. 

:• .. 
2;3.1..1 Da$seo andRobben:islands 

The two alternative estimates shown in Figure 2.2 obtained 
usir:ig disaggregated data differ with re$pect to whether 
ttre effect of fishing was assumed lo be Iha .;ame on both 
islands (models W1 and W4) or was allowed to differ be­
tween them (models W2 and W5). While separate effects 
for ·the two islands ,,.,<ere estimated by models W3 and W6, 
which were filled la aggregated data. A slight preference 
far the models that assume the same effect size in both 
is.lands was found when the modeli based on disaggre, 
gated data ware compared (Sherley, 2023). While some 
analysts argued that separal& effects should be prefarreu 
independently of the results of the.tests (Butterworth.and 
Ross-Gillespie, 2023a), they admowtedged that the inte~ 
grated estimates for t}ie western Cape colonies would not 
be milch affected. 

The resulting estimates for the three selected al!erna" 
live models are similar although confidence bounds were 
narrower when tho effecis were forced to be the same for 
both islands, as expec;terl The exceptioos are the results 
for chic!< survival for Robben lsland, which indicate a larger 
nogatlve impact of fishing on pt>pula!ion growth rate when 
lhe-arialysis is based on disaggregated data than when ag­
gregated data are used. Part of the reason for this ai!fer. 
ence may be the. way the individual data were aggregated 
to construct.the time,series of chick survival. 

• Larger negative irnp.icis of fishing, close to t"le -1% 
value used as a reference, were esiirnaled for Dassen and 
Robben lslaods based on chick survival data except for the 
smaller effect estimated for Robben lslaml t,sLig aggregat~ 
ed data. Most estimated effects based on chick condi6on 

. . • • ,, • .. • • c·.-. 
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Fig1.1re 2.2: Estimates of chaoga in popula~on grO'Mh rate for Oas~er,and Robben !slaoos as a ~ull t1f fr11hlng (e.11pressed as a percent­
age per aMum) resulting from the analysis of vario\i.'l response v;iriables measurw at those o:ilo11iils; chick condition, chick survival, 
fledging succoss, cl1ick IJl'DWln, and ttlree variables related to foraging beliiwiour: maximum fomging dishmce (MO}, path length (PL) ar,a 
lrfp dural,on (TO). v,ti-WH "'model nLJmbers. Modal iipec:iti~ations are detailed in Appendix D 

were negative but somewllat smaller, ranging from 0,04% 
lo-0.67%. 

The results based on analyses of chick growth ,and 
foraging-related parameters give little indication ofa bio­
logically meaningful impact of the closures, A reductici1 in 
growth rate during years when an island was open w fish­
ing was expected but the opposite was estimateci (mod~ 
W8). Results are not consistent with the generally negative 
fishing impacts estimated from chick: condition and surviv­
al, the response variables that are more directly related to 
population trends, 

2.3.1.2 St Croix and Bird islands 

The fishing impacts estimated for St Croix and Bird istands 
based on chick oondition data were positive except 111at for 
Biro lsllllr'ld based oh aggregated data (model E3); which 
was negative and very smaR ( ...0.24%} (Fi9ure 2.4). A negc17 
live impact was estimated for some cf the foraging yari­
ables in some of the island-metfiod combinations, but the 
estimated impact was positive for other cases. The reliabil­
ity of foraging metrics as indicators of 1.f1e impact of fishing 
on the breeding success o( penguins is therafore quostlor,-

able, particularly giv1:1-ri oppwite signs of fishing impacts 
eslimated for StCroix Island. 

Overall, !tie Pane! did not consider the results for the 
east colonies to be reliable, given the very littfe fishing that 
tool< place around Bird Island when the area was opsn 

.except.In the early years (Figure 2A). Also, the firat two 
model results base<J on disaggregated dattl included data 
for the year 2017 when soma sizeable ca!.Cha$ were taken 
from within the St Croix Island cl0sure when the area was 
suppos;id to be closed. Some sensitivity runs conducted in 
response to a reQUest by thfil Panel using the aggregated 
data {Ros:.-Gitlespie and Butterwarth, 2023b) indicate that 
the~e cafohes did not impact the broad results from the ICE 
for St Croix Island. In particular, the analyses stm resulted 
in positive estimates of fishing impact$ for St Croix Island 
when year 2017 was excluded from the 'clata. This result 
was not substantially altered in other sensitivity runs re­
ported by Butterworth an<l Ross-Gillespie {2023a; results 
oot shown here). The Ol'ily run that resulted in a negative, 
albeit small; impact (-0.39 .in units of% pbpul;ation growth) 
was when data for 2008-2010 wars excluded, Bird Island 
was treated as closed during all years, ano St Croix Island 
was treated ag open ln 2017. 
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The alternative catch-based estimator. which uses ac­
tual catches taken within Iha 20-km areas instead of the 
open/closed treatment, fed to negative but still very small 
fishing impacts (--0.28 in 1Jnits of% population growth} at 
St Croix Island for the chick condition data {Rosr;-Gi(lespie 
.ind Butterworth, 2023a, results. not shown), The results. 
based on foraging-reieted variables, on the other hand, 
tended to show.smaller negative impacts for St Cr(lix Island 
than when lne open(closed treatment was used. 

The existence of other confounding factors not con­
trolled by the ICE add to the difficulties in interpreting the 
results for the eastern colonies. lnparticular, the increased 
number of bunkering operations in Algoa Bay since 201rl 
may have impac;!ed the penguin popUlation at St Crojx, ls­
land {Picheg/lJ et al., 2022}. A sensitivity run that only in­
cluded years up to 2015 (Model S5 in Ross-Gillespiei an~ 
Butterworth, :.i023a) failed to Identify any impact of the _clo­
sures on chick condition, and led to lower impacts. b~sed 
on foraging trip parameters. 

In summary, the Panel concluded that the [CE results 
for !he east colonies were more uooertain and difficult lo 
interpret given ttiat the paired islands did not provide the 
antklipated contrast. and given the few response varii;ibleis. 
that could be monitored at those colonies, Not#ilhsl@'lding 
these :imitations, the Panel concluded that the available 
results only provide indirect evidence of negative impacts 
of fishing around St Croix Island through .increased forag­
ing distances of breeding penguins during years when the 
colony was open. However, these changes in foraging be­
haviourwsre not reflected in estimated poorer Chick condi­
tion. 

2.3.2. Integrated sstimates of the overall impect of t.:losures 
on penguin population growth rote 

As discussed in Section 2.2 -~. tne Pane! considereq it m_crc 
appropriate to treat effectti estimated from impac:!s ~n chick 
condition and chick survival as additive wnen calculating 
the predicted overall impact on population 9rowth rates 
(Table 2.3). Only the predictions for Dassen and Robben 
islands are shown given the concerns regarding tt,~ use c,f 
foraging-related variables {sae section 2.2.1) and tnat f_aci 
that, for St CroiX and Bird islands, only estimates based or. 

chick oonaltion are·available, 
Overall, the Panel concluded that the results of ·the 

ICE for Dassen and Robben islands indicate that fishing 
closures around the breeding cqlonies are likely to have a 
pcl!litiva Impact on population growth rates, but that the im• 
pacts may .be.small, in the range 0.71-1.51 % (expressea 
in uhits of atmual population growth rate). These impacts 
are small relative ta the estimated re1awe reductions in 
penguin abundance.for these two colonies over the period 
2005--2022, which were estima!ed by ihe Panel at -13% 
for Das~n Island and -10% for Robben Island using abun­
dan<::& ds,tl',! provided to the P,.1nel 

The ICE in its current form (lo eabmate the effects of 
fishing closures on reproductive success) is completed, 

• i=ufu!'!? cloi,ures pf forage-fish fishing around penguin colo­
nies would be likely !o benefit penguin conseMiltion, but 
should be part of a larger package of conservation meas­
tires as sueh closures alone would be unlikely to reverse 
the curre~t-decline in penguin population numbers. 

2.4 Caveats associated with th~ tCE and the associated 
,analyses 

The commitment by the South African government to im­
plementing an eXperimental m11nagement scheme {!hf;! 
ICE) to understand whether fishing near breeding coloriil'1s 
negativety affects African penguin populalioos should be 
recognised, notwithstanding the caveats in ttiis section be­
cause witncwt the ICE, management ciecisions would have. 
to be based on analogy and expert opinion. The experi­
merit-aim&c! to collect data thii! could allow the effects of 
fishing .closures c n the re prod ucttve p aramsters of African 
penguins t6 be estimated. It implemented several best 
practices, including paired controls arid. treatments, moni­
toring of key reproductive parameters. and an inmar period 
to assess how long ii would take for there to be sufficient 
statistical po~r to detect a potentially meaningful effea of 
fishing closures, if one existed. In addition, lhe data from 
tt,e experiment were analysed using mulliple modeni~ ap­
proaches and the arialyses were regularly peer-reviewed 
within the domestic process as well as by the lntemaUonal 
Fisheries stock Assessment Review Workshops (e.g., 
Haddon et ai. 2020). likely increasing the robustness of the 

Table 2.3: Overali integrated fish hi~ impacts on per:guln pop11latlon annual g/OW!h rates estlmated from the dala i;olI$cled during the ICE 
for the D asse.n Island anti Rob ban ls!aM llfflading ~I onies. Th rke e s.tin'lates are !}rovlcJett for eacti island to illostra~ Iha range -olresul ts 
produced by the selection of modo! runs shOWn in Figure 2.2. Hole that the values provided refer to tilt': predic;led effects or fishing arouriil 
\he colcnies, "'' a ru:,gative value imp I ies a pas itive ctiange in pcputalion gmwth ra!e if the areas wera closed re1aiive to if they were kept 
open fo iishing 

.-.·-,_ ... ·. ·- - - ------ -~-~ 
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Figure Z.3: Estimates of change in population grov.1h rate tor st CroiK and Bird islands as a res1.1lt of fiihing {expressed a,; a pernenlage 
per annL1m} resulting from the analysis of ctiici<: conditi(m and 111n,e vaciatilas related to fOragfng behaviour measured in ttiooe colonies: 
maximum foraging dis.lance (MO), palll leriglll {P\J and trlp duration (TD). E 1-€11 "'model numhers. Model specifreations are dt!tailed in 
Appendix D 

results. TM ICE was riighlighted by Sydeman et al. (2017) 
in their review of best practices for assessing forage t.sh 
fisheries - seabird resource competition, noting that field 
experiments a,e the 'holy grail" of seabird-fisheries cam• 
petilioo studies . .because of the potential to detect causal 
effects. In fuel, it is lhe only case where an experiment has 
been designed with the aim of detecting fishing effects on 
reproductive parameters of seabirds. However, Sycisnan 
et aL (2017) note that field experiments can be difficult to 
design and implement, and the !CE is no exception in this 
regan::t 

Notwithstanding that the experiment was designed fol­
lowing best practices, there are several we.;iknasses of the 
design and implementation that need to be recognised and 
111eir c;onseQuences accounted for when interpreting. the re­
sults in section 2. 3 of this report. 
• The experiment aimed to estimate the effects of fishing 
closures on penguin reproductive parameters, meaning 
that ii was necessary to develop models to predict changes 
in the population growtn rate given expected char:i;es in 
reproductive parameters {seesection2.2.3). While it~~ould 
have been idea! to relate fishing cloSures to changes in 
population sizes directly. it was recognised when the ex­
periment was proposed that the time lo detect chl'Jngas 
in population size attributable to an island closur~ would 

potentially involve a mucfi longer ei(periment than that 
neei.:led to detect changes in repl'tlductive parameters. This 
was due, for example, to the time !/,at penguins take to M­
c/\Jil. to lhe adu!t population, ancl that the results in terms of 
population size might be confounded t;y the effects of, for 
example, movement among breeding colonies. 

• The experiment invclveil temporal blocKs of 3 open 
and 3 closed pertods (table 2.1). This design was 
a compromise bEJ~en longer blocks, which might 
permit detection of changes in population size and 
shorter blocks, given the focus on reproductive pa. 
rameters. The design was implemented nearly as 
anticipated - the e,x-~ption was 2021, th!i clat,1. for 
which are not used in the analyses. 

• •• The closures pertained to 20 km around breeding 
colonies. However, analyses subsequent to the 
st;,irt of the experiment (e.g .. Annexure, 1 of CAF, 
2022) show that penguin foraging can extend well 
beyond 20 km {especially for Si CrOD< Island) so 
wtii!e the results ofthe experiment allow tM effect 
of 20 km closures to be quanti~, potentially larger 
effects may have b8en obseNed with closures that 
more Closely refiecteo foraging areas. The at>ility 
to infer changes in reproductive parametsrs (and 
hence popul.aUon growth rates) for closures that difc 
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fer from 20 km around islands requires an·extra step 
of interpretation that is necessarily primarily qualita­
U11e. 

2.5 Potential but not atudied benefits to adult anct lm­
maturo African penguins from ICE 

• Ttie eXperiment relates to four of six major breed• The ICE measured variables that w~re considered to be 
Ing colonies. Closures have been proposed for Oyer dlrect measures or proxies for Afritan pengµin breeding 
lslend and Stony Point. Inference of the. ·elfect of su~~s or postcfledging .surviVal, but did not measure im-
closures for ttlese colonies reqt1ires extrapolation pacts of island ofosures on African.penguin adult survival or 
of the effects of the closures for the isfands in the: Immature suf\11\taL Eviden~ (outlined below) indicatas that 
experiment, and are conseqvently more uo~in. inct.e~i!l prey abundance/availability would be liK~ly fo 

• The experiment manipulated the ability to fish with- resvlt in some gains in ad1Jlt survival and lmmature·s.ur-
in 20 l<m of the four isfam::fs. ff did not spedfy that vival. : 
catcnes had -to occur when an island.was "open•. Seabirds- tend to have high aoolt SUPlival.. and low re. 
One consequence or this is that catche~ might ~e cunclity {breeding success), ·Life history theory p!S<l'icts that 
tow during open years.· This was the casa.'9r8ird .seabird adult survival is likely to be -mors strongly buffer~d 
lsfand where catches were low irrespective- ef than breeding success by behavioural responses.because 
whether this island was open or closed 1o ·fi.shi(l9 seabird popula~on dynaniil.$ is driven more strongly by 
due to operaifona! issues, Moreover, analyses pr!')~ adul.t survival than by breeding .success (Cairns. 1992). 
vided by Janel Coetzee (DFFE) showed that scin,e The. prediction is that long.lived birds will tend to protect 
catches had occurred inside the closure-areas in thelr:surviva.l by.abandoning breeding when times are bad, 
years when they were supposed lo be f'uliy closed so low breeding succa:ss is likely to be Iii more conspicuous 
to pelagic tishing {in particular, off St CroiX ts!anq in. • co_nsequenca of low food availability around colonies trian 
2017; Coe!zee, 2023; Figurl) 2,4). Jn additio(l, i;oi'l)e' 'is tow adUJt surviW:11. Tesllog whether there !s a relalion• 
recorded catches occurred close to Ille 20 km clo- ship ba~en forage-fish sfock biomass and adult survival 
sure boundaries. Whether some of these-catches· of forage.frsh dependant seabirds is made difficult because 
actually occurred witMn 20 krn of the lilililnds was fuw studies have colleclad long-term data on adult survival 
not checked given the time available bot ~me of rates of seabirds in looations where there are matching 
these catches may have occurred inside lhe cto- time-series of forage fish stock biomass data. Neverthe-
sures. loss, several studies have found that adult survival rates 

• A primary aim of having two colonies in each region arf;! inHuenced by food availability. While none of the stud-
was to enable the elfects of factors other than fish- !es Usted below are directly comparable to the African pen-
ery closures on reproductive_ pa_rameters to. l:)e ae:- ·: _guin situation, thay provide an a prtori basis to raise the 
counted for in !he analyses .. Given that the ICI;: is a expectation that there. are fishery-related impacts on adult 
natural experiment and even though !he twc islands and immature survival. 
on eadi coast are relatively close, there wa_re_ ~II Black-le9ged0 kittiwalla adult sUfVival is -correlalr:id 
differences in distribution of pelagic "fish between ii;- · with j:uey density In the non•br9eding area in.winter 
lands {Coetzee. 2023) that cannot be accounted for (Reiertsen et al., 2014) as well as in the breeding 
in the analyses b81!ed on results-of the ICE. • , a·rea in summer (Oro and Furness, 2002; SSERe-

• It was not possible: to monitor all vai:1aoles··1hat. newables, 2022). 
could alfect reproductive success owing. to log is.Ii• • Black-legged kittiwake adult survival and breeding 
cal constraints and the possibility that monitoring success at SheUand (nortt:i Scotlaiid) were bo.tn 
could have a · negative effect on repro:fuctlve • s1.e- strongly affected by Sl\e1Iand sandeel stock bio-
cess of an endangered seabird, Several key pa:-a-m- mass (Oro and Furness, 2002). 
eters, including chick survival and fledging success·, • Black-legged ki~lwake adult survival and breeding 
were not monitored at the eastern colonies, Which·. . sue~ at ttte Isle of May (east Scotland) were both 
reduced the potential to detect the elfect of fishing reduced in ~rs when sandeel fishing.occurred on 
near colonies on reproduction. The cl)ojce· at pa- the ICES Sandee! Area 4 stock cornpEirod to years 
ramelers to monitor reflected. moni!Qring Iha\. was when there was.no sandeel fisheiy (Frederiksen et 
ongoing at the_ time ttie.experiment was desiQned. al., 2004). 
In ~lfospect {-and subjectto the constreints ofavall- • :Return rates {a proxy for sut'vival) of black-legged 
a-ble resources}, monitoTing of additional variables 'kittiwake, Attantic puffin, common guillemot and ra-
wov!d have been desirable (see sedion 5). • . . . zorbill at the Isle of May all :show strong asymptotic 

• The modeffirig accoµnts fer the effe¢$ oi tack-rs relationships with fCES Sandeel Ar.ea: 4 saw.Jee! 
other H'lan isfand, closure, and month of·samplJng, stock biomass (SSER.enewables, 20.22). 
using a year effect. In princip~. a key- determiila(!t Return rate of adult Arctic sluias (parasltie jaegers) 
of year-lo-variation in reproductive success roiate~ '. at Shetland as well -as their breeding success was 
to the biomass of prey species. Acous~c s4rveys •. ilicreaae<i by supp!eme.otary feed'ing of broods, im-
of iocal biomass were undertak1m. but "it.Wlla foun_d p!ying that low eandeel abundance was ·likely re-
that there is considerable variation ove~ U)e breed- sponslble·for low adult survival in that-species as a 
ing $eason and high sampling error {PFF:E. 2021). tEtsuJt of:!he. increa.sed costs of breeding wtieh food 
so this factor could not be included in the r.naiyses. was sci:irce {Pavis etaL, 2005). 
Another factor (Mt may have Impacted reproduc: • Low food availability reduced adult little auk body 
tion on SI Croix Island IS the effect ofbu11kering neat.. condition and redUCl:ld adult survival (H&tding etaL, 
Gqe~rha since 2016_(Pich~gru ~tat., 2022). • :·~ , , 201'1}._ 

:.-~\:;?:)•i~~:;\:,ri;?✓.·~-~f ~!:?itir;1i;-';ill\;~:~~~t~tt~~ift~t.;t;!?:~'j::,iif.;~,~\ .. :··:_; : : :: ; i ', ::}{/ 
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Figure 2.4: Calcl1es of sardine and ar\ctlovy taken inside the 20-km dosuresdutin9 tt;e duration of the fCE- l.etllll"!i aboveeact, bar denote 
years wtien the areas were open (0) or closed {C). Figure credit to J Coe12;ee (OFFE, pers. cormi.) 

• Increased paret'ltal effort by breeding commor1 guil­
lemots (common murres} wr,en for~in9 conditions 
deteriorated resulted in reduced adult survival ra!e 
end ooty partly compensated for low prey availabii­
ity so also resulted in reducoo breeding SIJC{',ess 
{Wanless et al., 2023}. 

Measuring surviva I of immature seabirds is much more 
difficult than measuring survival of adults. There is evi­
dence that survival rates of immature seabiros tend to b!1 
lo\i/er than those of adults {Horsw-i!I and Robinson. 2015}, 
pre:iumabfy because immature animals are less experi­
enced and therefore less competitive. Thai suggests that 
low food availability would be lik1Jly to impact irnmatur~ 

~hfmals more strongly than adults. Therefore, gains from 
improved prey availability may benefit immatum survival 
more than adu!t survival. Few studies report examples of 
change in immature survival rates, but imrtiature survival of 
crested terns was strongly redue&d when forage fish prey 
biomass was depleted (Mcleay et al., 20□8). 

Evidence from olher studies therefore suggei!lls that the 
ICE is likely to have led to some unquantffied improvement 
to adult ano' immature African. penguins in addition to the 
quantified gain seen in breeding success for the western 
breeding colonies. It is impossible ta determine u,e magni~ 
tude of any unquantified gain, but it is likely to have been 
small. 
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3. BASIS FOR EVALUATING FISHING IMPACTS OF CLOSURES 

3.1 Background 

The literature investigating the impacts of fishery area-clo~ 
sores 0.1 commercial fishing fleets-and coeslal communi, 
ties highlights the importance of considering lhe short-run, 
tong-run, and heterogenous effects .acti:>lis communities 
and fishers {e.g., large- vs small-seal&). The· short-niri Im­
pacts on the harvesting sector include th1f displacement 
of the vessels from the closed areas that in turn could' re­
sult in lower_ (or toal} cati;;h~s, greater rrshlng costs. and 
lower revenues, e.ve,:ything else being eQual. Tfie:ahort-1'1.Jn 
changes to the harva&ting sector can also result in c:ha119~ 
in throughput into processing facilities, which could lead to 
fewer share-side job;, and less product. The Icing-run im­
pacts include potenUal changes ln shore-based infi"astn.,c. 
lure (e.g., processing capacity, fuetingfuelliflG s18.tiontU>alt 
stores, ano ice availability}, and the number of vessel& Oi>· 
erating in the fisl'lery, . . 

Both the magnitode and importance of.the-short~ a"nd. 
long-run· impacts are unlikely to be uniformly distributed 
across fishel',' participants and coastal communities. The 
placement and size of a closure could; for example, raise 
the cast of fishing for smaller vessels by mcre:asing their 
steaming time to the open fishing grounds in Ii way that re­
sults in the exit of these ves5-efs from the fishery over time. 
Vessel &Xii can have knock-on effects to 1he communities 
in terms of economic activity, shot'S-side infrastructure, em­
ployment, and social wellbeing. lmp½Jmenting erasures. ID,-. 
eluding those to protect ecological processes, in Soutl'I Afri­
ca will impact the fishing industry and local comm.iniUes to 
same extent, but accurately quantifying. this is challenging. 

Economic methods to measure the changes due to··a 
closure differ for the masf part on according to whether the 
focus is on predicting the impacts before the intervent:on is 
implemented (ex-ante analysl!) or measuring tit& impacts . 
aft.er the intervention Is i_n place {ex-post anaiysis). • • • 

Section 3 is organised as follows. Section 3, 1 is divi~f,t:;i 
between a summary of the random utility class of model that 
is genera Ky used to predict the impacts of proposed f1Shel)' 
crosures and program evaluation methods that nieasure 
the causal impact of a fishery closure oi:, ihe harvesting ' 
sector. Section 3.2 reviews the opportunity-based mO(!ef 
(OBM) and section 3.3 reviews the social accounting rpa: 
trix (SAM} modelling. Section 3.4 as~ses the, integration 
of the results &-om OBM and SAM modelling by highiighting 
how last catchl!cS on tile water are mapped back to ,coastal . 
communities arid regldnal economiel',. 

3~ 1.1 Ex~,n~ analysis of the harvesting se~r 

The literature on the ex-1111ta emiiysJs of the- lmpaGtS of . 
proposed fishery closures is dominal~d:by random utility 
models ( RlJMs) which are statistical models of fleet tehsv- • 
iour (RUMs are a dass.of discrete choic~-models (OCMs)). 

VVhill:l a RUM can take several fOfTTls, often researchers 
model the deelsion on whether to go fIShing and wtiere 
to 99 fishing conditlonal on taking a trip (see Figurei 3 .1 ). 
Vessels/fishers choose tow on· a trip when the economic 
returns to taking a fishing trip are greater than the outside 
opportunity cost of not fishing. and !ls hers choose to fish in 
site i when therr expected net returns from fishing in site; 
are larger than 1he other $/tes.1 Tha ,expected net-returns 
of a site i consist of the ves,sel's expecled catch and price, 
travel distance to the site from their CtJrrent location (port or 
another fishing siie), fuel prices, and other variable costs. 

RUMs have been ~pplied- to a tange of fisheries from 
those for sedehtaiy specle!t (Smith, 2002; 2005; Man::oul 
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Figura 3.1: Basis of random uililty models: Panel A is s stylised 
deci&iort tree·of a,commerci;ll fisher·{ves,el) In any giV~n <feciaion 
period (Sour<:e: Smilh·et 111.. 2010). Panel Bis an examp!e"Dflhe 
s patiaf choice of sit ea available for lishers in the B"oting Sea of 
Alaska (Source: Abbott and Wilen. 2011). 

;Exmt\sions of the· bamloo RLlMo·inch1de ¥ariables such a$ varia.n~of 111•·~d ~ct,,.,tums (Oup<ml, 1993; Mi&daenruu:I Sln!M, 2.000; H1.1tniczek ancl 
M!Jncll, 2018), P"'l"""1CO helelQ!leneily {Smil.~. 20DS). stat& dapondance (YO'U? pa•I ~ ~ffedl< fulUte et,okc) (HOiiand and Sutif\tn, 2000: S'11ilh. 
2_005). ewlving infam1ation and ir,formaticn sharing (C~rlis •!'~ McCoMei!,' 2D04;-Abbott and wt•n. 2011), spafi.l (:O,relalion and leariiln1J(Mirc:0ul.and We­
nln11er, 20011; HUlniczak and Miinch, 201 !I), bycal<'J\ alieidanc~ (H,iynlo •11G Layton, 201~; AbbcU and Wien, 20ti), Ud ltlul!ipl" lll>et• ~nd ~• h,r!es {Capalle 
el al., 2020). 

• . . .. - . • --- . 

t-.~(t:::;·;;ti;::f:::'.'_i:~.-~.':'::~~:.:.,r.':·::::·~:::~i;..~~~;i{~l¥}1~i~~~;·~-.-~:-~~--'.~:~-'~ll~~i~t~s~~;i ~_~:::_:::.::i~~ :· .-.-~~.-
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and Weninger, 2008) to those for pelagic species (Curtis · 
and Hicl(s, 2000; Mistiaen and Strand, ;1000: Curtis arid 
McConnell, 2004). For ne2rShore sedenta.y speci8S, of­
ten vessels fish single-day trips choosing ,a few fishing 
grounds to visit {Eales and Wihm, 1986; Smith,· 2005; 
Marcou! and Weninger, 200B). For finfish species such as 
groundfishes or tunas, Yel!S&ls make multi-day trips (Cvr­
lis· and Hlcf<s .. 2000; Curtis and McConnell, 2004; Hicks 
and Schnier, 2008; Abbott and Wilen, 2011; Hutnlczak, and 
MOnch, 2018). When developing RUMs for multi-day trips 
(e.g .. purse-s~ine tuna fisheries), it is common lo tneat: thee 
choice of the first location.separately, and then conditional 
on that choice, model the subsequent site choices (Sun et 
al., 2016). 

Two interrelated challe1'19es to RUMs are· the ·spatial 
(definition of a site or fishing ground) and "temporal i:rn~ 
(e.g., daily, weekly), and the estimation of a vessel's ex• 
pected catch at the set of f(shing sita_s wher1 the wssel is• 
on a trip (Smith, 2000; Oepalle et al., 2021). Studi1?st1ave.: • 
employed various methods to calculale expected catches 
tl'lat depend an tl'le assumptioos about !t1e set of informa­
tion availabie to the vessel at a particular time (Depalle .. et 
al., 2021; Abbott and Wilen, 2009), Including the ephemeral 
nature of that information (-e.g., fish stocks might only stay 
in a particular location for a short pel1od of time or the dis­
tribution of the fish stock In a particular location might ba 
more stable from month to month and acrosi; :;ears). For 
example, it is possible to use. only vessel level informatior.­
{e. g., catches at. a particular s.ite within .the last week/month 
and/or the .same week/month in lhe previous year}. How• 
gver, it is also possible to assum,e that vessels .s.t.iare irlfor.­
mation by including fl~et Jevel hiftirmation {e._g._;.ca~~~~ of_. 
similar vessels·in a sile within the la~ week/roonll))indi'or., 
fleet catches in tho same window of lime in the:prior year) . .. 
If no 11essels have visited a site in the relevant window of. • 
time, then expected-catches can be assumed lo be zero.:· 
The formation of expected catches y.,ill lack nec.essilry ... 
obseivations if the definition of a fishing ·s1te i_s ~o sinalt' 
that there are fsw pas! observations that fall within it :,r the • 
~ indow of time is too short (Oepalle ei aL, 2021l. _Given 
that ttrere is no theory on how fishers form expectations of. 
catches at different sites, most an~tyses cany out.robust-.·: 
ness checks With different weighted combinations of 9v;ii' 
and fleet information across different site definition5 .. n:i 
time windows (Oepalle et.al., 2021). . ., .. 

The estimated RUM can be applied removing from the 
choice set the sites that are inciuded in the ciosuro _a~a fo. • 
assess the short-run impact of a proposed closure (e.g., 
Smith and 'Mien, 2003). Conditional on thEl closure.· "tt)e 
RUM predicts the number and timing of !rips,_the displa~~ •. 
men! of the tteet due to the closure. (the model statistically· 
reallocates the !rips lo different sites based on lhe ampiri- •• 
cal mode! of neet behaviour), increases in travel cost~, a:M 
changes in the catch composition (including different ksqiet 
species). • ' 

3.1 .2 E.x-post analysis on harvesting 11ector , . 

VVhile RUMS dominate the literature predicting the ex-ante 
impac:ts of fishery closures, more recently researchers at;! .. 
utilising program evaluation methods tnst quantify th~ ~x~ • 
post impacts of closures by estimating the counterfactusl . 
(Ferraro et al., 2019). Fc,r example. Smith el ~ .-'(2006)' _·. 

• J ' .• 

develop an empirical model to isolate the effect5 ol ma­
rir.a reserves that accounts for multiple gear production 
te<;hnoiogles, heterogeneity in vessel-captain skdi. spatial 
,naterogeneity of lish stocks, seasonal patterns in abun­
dance, the effects of coexisting management policies, anii 
the possibility that me tiarve:sting sector anticipates reserv~ 
establishment.: 

Reimer-and Haynie {201~) quantified the, short-run im­
pact of large-scale closures on the net revenue of the com­
mercial. Atka mackerel fishery in the North Pacific u~ng. 
diffeten<;e-•in difference {OiD). propensity score matching, 
and synthetic cornro! methods. DiD measures the counter­
factual {what would have happened in the absence of the 
closure) using 111e trend over time in a control ·group (ves­
sels that do-not fish in !he closure). The assumption is that 
any dilferences between the-treated group (vessels that 
fish in the ck>sure area) and the control.group are invariant 
ovartime and by using their parallel trends ~fore th.a inter:-­
ve.nfion. thes-e dilfer.ences will net out leaving the impact of 
the-closure on the th!ated vessels. Favoretto et al. (2023) 
employed OiD methods to eval~te !he im&Jacf ot Mexico's 
Ftevmaglgedo National Park on ini:loslria! fisheries. 

Whij'9 DiD assumes that aii the control vessels contrib­
ute equally to the comparison group, propensity srore and 
synthetic control methocfs devetcip a more re:fined meas­
ure of the control unit for each treated unit Propensity 
~core methods, for example, estimate for esch vessel the 
probability .of being in the treated .group ss ,8 function of 
pre-treatment obseivable chara.cte"stics, such as vessel 
size, gear technologies, home ports. coat fixed effects, net 
reve.n.ue, etc. Various-criteria (e.g., 5 nearest neighbours) 
am then used_to mat~ trea~ arid control units based on 
simi!ar propensity scores, which are estimated predicted 
probabilities offlshing in lhe Closed area. Toe assumption 
ts that treatment and contrcl vessels with similar propensity 
sCDres .. are statislical!y identical except that the treated ves­
sel:i were µnpacted OS,_ the closure. 

Any method of evaluation will need t-o address the chal­
lenges associated with accounting for exogenous time• 
y arylng· faylors; such as stock abunda,1ce lf'Einds. piice.s, 
costs, local and regiohal labour markets, global market 
forces (exchange rates), and endogenous time--vaiying 
factors s ueh as behavioural responses to t>ie dosuras that 
impact th.tt ~bi!ity to measure the counterfactual. An exam­
ple of the latter is when impacted v essels are displaced to 
ttic fishing grounds OCCllpied br the Cl)mpal'ison set of ves­
sels resultlng in congestion on ttl_e:grounds and lower catch 
rates for th1:1 control fleet than o1herwise would nave oc­
CUJTed had the closure not happened. Ferraro el al. (2019) 
discuss these challenges along with other biological ,ano 
msrket mechanisms that can !ead to contamination or bi­
a~d eiltimiites of ttie counterlactual. 

3.2' Opportunify-Saaed Mod~I (013M} estimafea of. lost 
cat~h: 

The_ OBM was used -to estimate the imp.ict of closures on 
catches b'f lhe South African pelagic fishe-iies,_taryeting an­
chovy ar.d sardine. Because the number of vessels, shcire­
sit?e infraiitruciure,.and beMviour of the fleet are held flx~d 
over time, ·the impacts estimated are short-run even thougn 
they~~-calculated over ten years to. develop an avef'398 
loss. The O'BM quantifies t"ie lmpac:u; of closures under the 
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assumption Ui.it catches !hat occurred ill the clo.iea ars~ 
when it was open are a measure of the catchss that would 
have oOCl.lfle<! if the closed area was not closed. 

Unlike the early literature on the impacts of marine rn­
serves on catches, which assumed .that all catches would 
be lost when an area is closed. the OBM introduces a set of 
rules to capture potential behavioural responses oftrie fleet 
to the closures. These rules were informed by interviev,s 
with fishery operators and include how lo replace ~iches 
taken within closures with alternative catch opportunitit::S 
observed across areas and species within a .. nairOVf win­
dow of time (generally same day· and year} C:Ol'!Sideiring 
estimated boat raclms {vessel fixed effects from GLMM es­
tima!lon), boat caps, and potential spillover from other clo­
sures. Opportunity catches are also adjusted up or down 
based on an auxiliary analysis used to evaluate possible 
biases in predicted aggregate catch 1n any given yea, de• 
pending on the specific rules used by thEI OBM_ . 

Using these n.11es, the DBM d_eve!ops a measure of the 
average irreplareable catch stemming from the prop03ed 
closures using Cl:ltches in the closed areas ovi,r ten years 
and the average catch that could be replaced (opportunity 
catch) far each species at the islal'\d closure level {see Ap­
pencfix E for further details 1ogelher with figures and sum• 
mary tables of the results). 

The two key modelling assumptions of the OBM are: 
{a) the observed catches taken in a given day outside a 
proposed ciosure provide a complete set of potential alter­
native fishing opportunities fcir mplaci09 the catches taken 
that day within the proposed closure, : and {o) there Is a 
maximum number of times each .alternative fishing 9,P,~r7 .• 

tunity could be used to replace those calcht$ {,efj'lrr~j !O, 
as "Reuse"). The former relates to the information set the 
fishers have a.I any point [n tim& where the 08M implic~ 
illy assumeS'alt vessels fishing on the same day havtt.lhe• 
same set of information and there were no addmonal PP­
tentlal opportunities where and when fishing aid r1ot take 
piace. The latter is questionable considering thatad,ciitional 
fishing opportun~ies, beyond those used when th~ .l!reas 
were opened, could be searched for and identiffeq ii': !'tr. 
sponse to the irnplemonlation of a closure. The search for. 
alternative fishing opportunities wotild be more effect,ve if 
the fleet shared the information about fishing locations, a~ 
was reported during the meeting, It also lmpliciUy assumes. 
the lack of seasonality of fishable aggregations from one 
~•ear to the next and full information decay of fisha'ble ag­
gregations in a location within a day. These assumptions 
combine to lead to a low ct 40% (Reuse = infinity tor sar­
dL,e hycatch}a:id a high of90% {Reuse= 1 for direct sar­
dine) of the sets within a Closed area {when it is,opcn)'~­
ing classilied as irreplaceable in the marine. linpoiiant Bird 
Area (m!BA) (h =- 7 km) run {see Figura 3.2 Panel Aj_ Th.a 
fraction or irreplaceable sets is fower in the mlBAArea Re­
;;lricted Search (AAS) run but still ranges from a higil ovEir · 
60% to a low around 20"/4 depending on the scenario (see 
Figure 3.2 Panel B). In common with RUMs, if no vessels 
have fished at a site in a window of time, the expected ciitch 
of a vessei going to that site would be zero, In forinl_r\Q ~n 
expectalion of catches for use in RUM, analysts co~sider 
a wider wimlow of time (fishing within the lasl monih, sam~ 
month last year, etc:.) while allowing for some weighie<:l av~ 
erage of private information {catch rates ofttie vessel (~_jti~. 

QBM Analysis; tr rep lac:allle Sets in rnl BA run 

Ar.O.~O\iy ,Sar,!;"" "°lloyl, •l!yPi 

Figure 3.2: Percentage of hreplaooable Sets In the mlBA 
(h = 7 km) run of the OBM model (Panel A) and in the mlBA A~ 
l'Uf1 of the OBM model (Pane1 B) across a set of mcctei ~nsitivities. 
In Panel B, a' blanl<: c,irresponds to scenarios that weJl:'! not run for 
the ml.BAARS case. 

sites) 11nd fl eel-wide infol'mation (perhaps due to sharing of 
information at.sea, observing landings, observing activity at 
sea} to .ca lcillate the expected catches in any site i in period 
t. The Panel agrees lha1 th& current window of same day 
(or same day pius one) is likely loo constraining and rec:­
omme,nds further sl2tistical analysis should be ur.dartaken 
to better understand the seasonal nature of anchovy and 
e.araine setsfoatches. across the fishing sites, • especially 
along the west COijSt 

• ·WJether to sample aitemat.ive opportunities wilh onllith­
out ieplacement (s an important issue in tha OBM analysis, 
The Pane,(9g~ that the OBM would likely~ underesti­
mating the potential opportunities outside !he closed area 
on.a given day {conditional on all the other assumplions 
t:ielng appropriate) if, for e>:am pie, 100 catches (sets) within 
a closed area are matched to just a siillgle catch (set). Cur­
rently, fhe results are presented for the case of allowing 
only one replacement (Reu:se-= 1 corresponding to sam­
plii19 without re¢1acemaot). only five times (sampling with 
repl;;cement but only five times), and an ir'lfinite .number 
of times (sampling with replacement). The Panel agrees 
that tlie rar.dom matching of catches is an improvement 
ov.ir the percentile method but recommends that all results 
should be presented for the' Reuse "" 1, 5, and infinity cas­
es (see section 6 for additional suggestions on statistical 
methods to match sets). 

The 08M i~ not able. to qu:inlify important potential 
changes to the net revenue• of the fleet due to closures­
Net revenue is the total revenue {ax.vessel pricercatcti) 
less the variable costs of fishing that include fuel costs (fu&I 
price•fueJ used), labour costs, supplies, etc. The fuel costs 
capture steaming time fuand from ttle grounds, searching 
efforts: and fu(!l spent while (1Shing. Closures can increase. 
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fuel costs due to greater travel distanc~ and can also re­
duce the quality of the catch at tna time of landing, f~ad:ng 
to lower ex-vessel prices and total revenues (e.g .. greater 
spoilagfl, lower quality)~- The impacts on net revenues 
are not likely uniform, as smaller vessels might have less 
ability to t/avel further due to tile riskiness of being out to 
sea for longer and a more limited fuel capacity. The Panel 
agrees that undersianding the impact of closures-mi the 
net revenue as well as chariges in catches Is imptJrtant.for 
understanding both the shor!-run impacts and the pote:,fia! 
Ieng-run impiicts due to changes lo the fleet composition, 
shore-side infrastructure, and coastal community dynam­
ics. 

3.3 Social Accounting Matrix (SAM) anatysis 

Quantifying commuriity economic impacts of fishery policy 
changes requires urtderstanding how changes in ·produc­
tion on the water trans!am inlo changes in the production of 
goods and services shore-side either directly or i11directly. 
Economists use several metho<.1s to carry out such analy­
sis, such as input-output {IC) models, social accounting 
matrix (SAM) models, and computable general equillb(jum 
(CGE) models (Seung and Waters, ioosis. AcrOS5 the 
methods, the data requirements of the models are exten­
sive, including industrial output, employment, value•addad, 
final demands, and imports. COE models, which are the 
most el<pensive to develop but are the gold standard for 
quantifying community impacts. allow for changes in rela­
tive prices, substitutions across inputs (labour, capital), and 
compute the. welfare implicstions of lhe. economic sho:;ks 
(e.g., welfare impacts of joo losses rather than justqu-ana 
tifying the number of jobs lost) (Seung and Wawrs, 2006}. 
SAMs improve on simple 10 models by quamifying impac,ts 
on the dislributlo11 or income, but unlil<e tl1e CGE. frame­
wor1o: hold prices fixed and do not. a!!ow. for subt;tifutio,'ls 
{Seung and Waters, 2006) SAM results, therefore, sti'oul-1 
be viewed as a very shcrt-r~n measure of the impacl(~nap-. 
shot) whereas a CGE model can capture more.dynamic 
short-run and medium-run responses of.the economy (Se­
ung and waters, 2006).,' Because SAMs am designed to 
analyse demand-driven impacts in the.local economy (e.g., 
change in consumer spendingt these models tend to olt€lr­
estimate the impacts of supply-side shocks, such as a re­
duction of catch (Ssung, 2014; Seung a_nd Waters, 20131. 

UrbanEcon developed a SAM model that· models a 
shod{ to the regional economy from a reduction in catches. 
due to tha dosures as calculated b'/ the QB,M {irrep:ace­
ab1e catch). The SAM model traces !he shock through the 
economy by modeiling a eet of li11ear teiationships lha.t 
capture the direct, indirect, and induced changes (Figura 
3.3). Characterising th& value chain of th<!! pelagic fishing: 
industry is a way to decorr1pose the direct and indirect im­
pacts of a change in the total catch of sardine, anchovy.· 
or redeye (Figure 3.4). Vassel owrwrs, captains, and crew 
experience dire/;t income effects from .a rnciuctii;in k1 trie 

catch, where the crew are paid on a share system based 
on the fishmet1I price and catches rather than a fixed hourfy 
wage. The lower catch rQSUlts in less throughput into the 
shore-side proceasing facilities, whrch can be substituted . 
in some situations with import quantities though often for :• 
higher prices (dependrng on exchange rates, and transpor­
tation costs). Tha higher costs of processing fish can result 
in a reduction in labour demanded by processing fac!litles , 
al'ld lower overall economic perfor:manoe of the industries. 
Sales locally or exported might also be impacted if the final 
output of fishmeal, canned, or bait products is lower due 
to the- lower catches. Lost wages reduce income and pur• 
chasing power in the economy, lowering consu~er expen­
ditures. Lower expenditures, along with changes in sales, 
lower eccnomic output that c:an have further impacts on 
employment levels in sectors not directly rslated to iishing 
(induced effects in .F~ure 3.3). 

An impcrtant-impad of the. proposed closures is the 
potential job losses both directly on the fishing industry 
·and Elle lmoclc-011 losses due to lower GDP and income. 
UrbanEcon {2023a) predicts.Jo the preferred scenario, for 
e)(ampre, 'fuil-tiine employment. ls expected to decrease 
substantially. with a reduction of 655 Jobs" where lhe direct 
impac! to harvesters is a loss of 35 with ir'ldi(ect iosses of 
93, and in the processing sector, the clirac! losses are 181 
out of a total of 527 losses. Using the regional cHstrlbution 
of liabour in Table. 5.1 of UrbanEcon (2023b) and the direct 
jot, lo$SEis in Tabla5.2 ofUrbanEcon {202:Sb), the direct job 
losses regionally lo the harvesting sector are 11.5 west of 
Cape Point, 8 between Cape Point and CapeAgulhas. 7 in 
Mosse_l 81:1y, and 5.6 in the east 

How to interpret the significance- of job losses on region­
al ec-.onomies and welfare depends on the quality of the 
local laborlabour markets, whetlier the losses are seasonal 
wcrke.ro, af'\d whetner the leisses are permanent or tem­
porary (f-loiland et al.~ 2012). If local labortabour markets 
are fluid with low unemployment, than a job loss in one 
sector could be negated by an increase in another sector, 

Flgµre 3.3: Social Accounting Matrix Framework for mapping 
changei in regional aggregate catches (eCl.lnomic shock) lo 
chl!11ges in employment, regional gross domestic product and re· 
gional in_roma. (Source: UlbanEcon June 2023c), 

"Sergi_, (2016} :rlale, !.'lat rt.lei costs will lnmase apprn,oms1at; 2a% .a,_ound Dia~sen ,md Robben lslano11 when considering the l,;,g1.~n <itllie ri,piaceal,le 
nta, which de pends 0/1 the l)lior!ly ran king of sub&tilu!c I ocations and !l,6, ~pijon f~!ga,ding ll>E! feasible .., ts from whim to senn:11.far Q reptooemenl 
"'Miile 11u;; use of 10, SAM, and CGE. models domin.-.!e U\e li1enin,re ,n 1"rmo·of qs'an.~fylng the Imp.acts of U,e fu;tlin; seem, on local cammuniUas, a racent· 
paper by (Wrllron elal., (2-021) takes an aconomemc appr<iiloh i.:, <ne!l/l;,nng !he lmpacls.u•ing,d'lia from ·Af.!&ka.. They.finll ·iru,1 ,i 10~'i11Cte&se in a t<lffl­
/>'lunity'• annual miQrui! fi<hc:ry ~aming$.l,:,~d• to a ,;;om,si,oN:Jin1fO: 7!4 ineroaso in residallfino:,m.;, Tllia lraM:lales II> en tner..ese·of 1.5'! doUera if1 to!ll 
incorno> for eocn aonar :ncreas .. in l,ir.&fie1.-aarllin(:J&' wl'!erei fisnery _earnings - ~anns:I a,--total revelll.l"- of ffsh!ng !Or local perm rt OWJ1ers. 

, •. :):~W;,~/~tij".'~\: .. i? ,· 
• _} --~=- ... _~-~;,_;:,• 
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figure 3.4: Value chain of the pelagic llsh!ng Industry highlighting 
Ille pathways for loss m regional c,[ches to the direct impads. in 
\he SAM modelingmooelling (Sovrce: UrbanEcon, 2O23b)_ • •. 

which makes interpretation of U1a economic costs associ-· 
ated with job losses more difficult On the other .hand, .if 
losses occur in remote locales with incomplete laborlabollr 
markets with high unemployment (as is the case for sev­
eral of the towns where fishers and processors are based), 
then these losses contribute directly to. the economic costs 
due to closure rather than being a transfer from one sector 
to another. In addition, if the job losses are from seasonal 
workers or temporary layoffs, then the impacts are likely 
transient and fleeting as opposed to tlie case where the job 
losses are dve to the closure of the shore-side processing 
facility (Watson el al .. 2021). The latter wil! have long-run 
impac.ts on the local fishing vessels, employment, and in­
comes, as may be the case for several of the affecied local 
tawns. The Panel agrees that while the SAM Is .a useful iool 
for creating snapshots of the impacts on regional econ0'.­
mies it recommends that further work, neecls to be clone 
on the long-run socioeconomic impacts to local communi­
ties due to the prospective closures. Moreover, it notes that 
the predicted &ffects oi closures depend on !he reliability of 
the estimates of Jost catch rrom the OBM, which the Panel 
agrees is likely to provide overestimates given its restric­
tive assumptions related to the set of opportunities that are 
available to replace catches in closures. These ove,"etti­
matas are of uncertain magn,'t\lde tiut may be large. 

The heterogeneous impacts on fishing operations (e.g., 
small vs large vessels) are a11olher important factor in un­
derstanding the relative significance of the changes to ·re,­
gional economies. In the preferred scenario, UrbariEcon 
(20:23a) shbws "ihat smaller vessels (less than 20 metres) 
will be the most highly impacted . .. the large_st vessels 
(above 25 metres} will be the least impacted ., ·meaning 
that the viability of maintaining apetations i_s varlabia.dea 
pendent on boat size, and the larger -tl'le boat, tfie _hi~her 
level of security it has in ils operations.' These impacts, 
however, are riot evehly distributed across comr'minifias 
and closures, as some ports win be more domi11ated by 
larger vessels (and vertically integrated c.ompanie!'.). Tha 
Panel agrees that while the SAM model provides a meas·­
ure of the distributional impacts across vessel size it rec::om~ 
mends that further work should be done to understaric the 
impacts on local communities more depenpent on smaller 
vessels. such.as those operating in the St Croix area., 

Givan the complexity of the regional economy, any 
model (lO, SAM, .and CGE) will involve many parameters 
and relationships, some of which are supported empirically 
and sorne of wtiich must be assumed. The .UrbanEcon 
SAM model is not unique in this respect, and the use of 
interviews with the fishing iridustry is a best practice to rill 
in mrss1ng data. However, some important q~es1ions re­
main rl!garding the interpretation of !J7e SAM results. Are 
the ·~es· out of the SAM due to the proposed closures 
wm1in ihe standard fluctuations of the !ooal economy due 
to other kinds of economic shocks, such as fuel price$, 
ilixchiiln~ rate tlu~lu!!tions, etc? Fuel price increases, for 

• . example, wo.uld be expected lo result in less fishing due 
• to nigher travel costs, less processing ciue to higher import 
costs of prod_uc~. lower salei;, lower consumer expend!­
tu~. me: Are the shart.f\Jn job losses from a fuel price 
increase greater than the predicted jot, losses from the 
preferred scenario? How important for the loss estimates 

._ are the <lssumptions regarding Ina relative wages of the 
processing and haNesting sector, especially since most 
Qf the job. losses occur in the processing sector? How do 
the ·results change if the converaiori of total employment 
FTEs is based. an a different rate of fishing days per year 
(currently, 175 fishing days per annum is. assumed)? The 
Panel agrees that additional sensj!jvity of the $AM results. 
should be carried out to have a better understanding or the 
range .of possible regional outcomes from the prospective 
ciosure9. 

In response to queries by the Panel, UrbanEcon car­
ried out additional sensitivity analysis on the ra:nge of ag­
gregate ou!comes by varying expected eiiil-Ch loss, and 

· lisllmeal price. Variations in the global fishmeal price imply 
th<lt a loss. of catch in one year might not haye the same 
economic value as a loss in another year (Figure 3.5)­
Specifically, UrbanEcon found that "the fii,hmea! industry 
perforriis at its bestwhen international prices are highes.t­
aild therefore the largest industry toss will be experienced 
whereby the island closures negatively .affect the level of 
raw input (anchovies, red•eye, and sardine off-cuts and 
byc:::rtch) and international prices are highesr (UrbanEcon, 
2023c). Thffl results are not suiprising, but also highlight 
ttte l~'l1itations of the SAM modelling assumpijons. With the 
crew paid in proportion lo the fishmeal price, as the fish­
meal pri~ iric::rease, Iha income of the crew increases, but 
because some crew also lose their job due to the catch re-

• 2022 pnce 

! 
l 
·.l 1.-.0·1-.-.. -:,.........'!" -_.-. .--.-.. - ......... -- .-"'t'~ ... •,.··. ---- ~, 
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Flg~re 3.5: Sensitivity on t!ie !PSS to the indllS!ry from lhe ran9t of 
flshm~11lprices (L/rbiinEcon. 20?.3c), 
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ductions, there are then fewer crew member.s l:laming m01e 
money in a ye;;ir with higher fishma.al prices_ How much 
the increase in wages to the remaining crew offsets Intl 
losses due to fewer workers is an empirical question that 
carmot b~ addressed given the linearity and lixed prices 
(oµtput, input, and wages} assumptions embecded iii the 
SAM framewol1<. • 

3.li [){)wnetaling lost catches at sea to regional econo­
mies 

The critical pieCG in quantifying the regional impacts of the 
proposed closures is the mapping of irrepl.icea~le catches. 
that occur at sea to the ports/local communities; ~ased on 
responses to a query of the Panel, there .appears to be' 
a discrepancy between 1he regional catch loss total~ pro­
vided by the OBM based on where the catch is caught, 
the regional economic impact measurements determined 
by ~ployment shares in the SAM modelling. for :w22. 

aflfJ the breakdown of the lost catch based on shares of 
regional processtng {Table 3 1). The later breakdown is 
not currenUy utilised iri the SAM analysis and is imputed 
based on ttie ave~e lost ciitch between 2011 and 2019 
for anchovy, bycatch sardine, directed san;!ine. and redeye 
considering diirersnoes in the location of industri;;i! and sar­
dine processing faci!iUa.s and landings_ While the share of 
catqt, proceli!$1 in any facility and port ~n change from 
~ year to me next, which is the argument UrbanEcon 
employs when justifying the use of employment shares 
(Letter from UrbanEcan to Pt.1nel dated June 9"'), Table 3.1 
highlights the potential for differllnt measures of regional 
impacts based 011 the method empJoyed and/or the catch 
yeara usad in the analysis. The Panel agrees that given 
little empirical justification for one method, each allocation 
method should be used. and the results compared across 
the different cases, to Mtter inform discussions on which 
communities are likely to be most impactetl. 

Table 3.1: Mapping lciit catches lo regional eoonomiea. Column 1 ehoWs ll1£l pe!~t.lga of lcat <:alCh baaed on I~ current method for 
how OLSPS aaocates irreplaceable catches in ciosure areas-to ~ions, Column 2 sliows the p&ccillag~s that Uf!ia/JEcon uses based 
on employment In the fishing sectcr (harvesting and proce~sing), an~.CQl~mn ~ shows a new i;j1!.t of pet~entages that OU!.PS calculate!! 
baseel on the share of the cat.-Jt lhat is proces~ed stiore-slde by region (Source: Data provided lo the Panel by OLSPS on June 9, 2023). 

f ~~±:~.::,:l ·~· ~l~dhJ ;=t•M~· 1;~·~~·~" 
Mtlssel Bay 

1 
0% 23.5% 12.S% 

East 23% 16.5% 11.3% 

Penguins et Boulders (photo BM Dyer) 
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4. CRITERIA ANO APPROACHES FOR EVAl.UATING TRADE-OFFS BETWEEN 
BENEFITS TO PENGUINS AND COSTS TO FISHERY 

4.1 Introduction 

There are,.,arious aspects involved in any decision regard­
ing !he locations and duration of island closures intended to 
conserve African penguins. These include the location i.lnd 
size of tile closures, their seasonal duration, and whether 
and when any closures will be reviewed. The technical re­
view of these aspects is given in sections 2 and 3. There 
are.three primary !rads-off axes to coo sider when s.~1ecl!ng 
closures (see Figure 4. 1. for options considere<J dliri~-the 
Panel discussions}: • • •. • . • • • . 

• The benefit to penguins oflhe closure. . • • • :- · • • .-·-
• The cost (economic and social} to the fishing 'ir·,cus­

try and the communities, especially where fishing 
and processin9 operations are based. 

• The ability to evaluate the effectiVenes!; Of 1he clo-
slJfeS. 

The choice of the location and size of closures-, and their·· 
duration depends on the relativ~ weights placed on tne dif­
ferent anticipated outcomes by the decision-maKers. Guid­
ance on these weights may be informed by tegisl!ition, 
existing policy frameworks and intemational agreements. 
Recommendation of a specific outcome lie.s outside the 

scope of the Pa~el. . 
The Panel recomlT)ends ltlat, if designated, closed ar­

eas to protect penguins during breeding, should be year­
round, unless reasons demonstrate otherwise, primar­
ily because egg. laying. and chick provisioning occur year 
year-round, and these areas may be important during criti­
cal pre- and pos!-moult periods. The Panel further recom­
mends that, if designated, closed areas to protect penguins 
should be reviewed al a lime when rooults are available to 
.investiga~ life-history processes such as juvenile recruit­
ment, adult survival and hence population growth rates. 
This may tie al a time bel:,,/aen 6 and 10 years after des­
ignation: Other reasons to review such clQSed areas might 
include major socioeconomic changes in !he fishery and 
processing, or stock abundance, or similer consequences 

. of prey resource change. 

4.2 Evaluating effectiveness 

The •effectiveness· of a set of closures may be evaluaied 
using a closure program that involves opening and c!osing 

• __ ,._~~ ,~:~ M.-~ 1~:ra .. ~~;~·,-1 .... ~.·~c:i.~ 
11:5 IS.:: 19-.5 1.;\0 

t...-:o.:ul!a 
: . :,: ~-.~ jL'i 

~~ ... - r~ . ..;. 
• i-1:r-.~~, ... , 

2•:i.i ·.:i"'r~ ,2JQ ~lS ~f.e 2t::,: 
,., ..... ~: -~11; 

: F:n,1)~~- ::•~1 
'/';,;; J.'O 

r.•:'~ ~?~ ! ~ _. ti ff"" •BA ~AR~~ 
·if.o,,;; iJO,·Q ;;w kn<·'o:;U'U 

I • , ::.J,•.J ; ~·-:-t ~i.-l ~ ~. ~ i.G :: 1~1 
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'-~ ~1~,,~~ 

Figur-a 4.1: Compari~n of alternative dtl~uru ap!i,.r.~. ir:clUdi;,g the 20•km ICE cicsures. lfle inclusive !Oraging areas defined as the 90% 
utilisation dlstribubor.-UO, (green open po:yg~r,~). 1r,c :1!'.ISG nnd tl.075 aggregated kernel density distrlt>utions. as well as two mlBA 
core area vel'!lions calcuialed using a smoothing fact<'.; of 7 J;m (:n:BP. (h = 7 km}) or lheARS SCBle·vl!IUe-Ciilculatad for eacll colony 
(rnJBA(ARS)) using trac:kir,g data of African penguins lagge~ a\ (a) Dassori is:and. (ti) Robben Island, (c) stony Poi~!. (d) Dyer Island and 
(f) Biro Island. [From Mclnrres e\ al. 2023). • 
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areas to fish~g in an experimental manner to tr.sthypoih­
eses and quantify ci'langes in the demogr.-phic parameters 
of penguins, and hence their populetion growth rate. How­
Gver, closure programs are not usually structured in this 
way, with mostsuch programs involving !orig-term closures 
aru:! monitoring of the impacted populations. The Panel 
strongly recommends that monitoring should take place 
irrespective of whether there is an experimental (alternat­
ing open and ciosed} component to the closure progra.rn. 
Section 5 identifies sevsral ways in which monitoring can. 
be changed to more precisely capture changes in penguin 
demographics and beh~viour a:1d hence the effec.ts of any 
closures on the penguin population. Section 6 outline,s im­
provements to data colJection and analysis to facilitate an 
evalu<1tion or tt)e effect of any closures on 1he fishery arsd 
associated communities, . 

The Panel does not considar it essential that there is an 
ongoing experimsntal spproach (as opposeci to monitoring 
for conservation purposes). However, the Panel proiiides 
the following recommendations should there be an experi­
mental component to any Mure closure program: 

• The aim or the expsrimentai structure should be lo· 
not only estimate parameters relateCl to reproduc­
tive success, but also additional paranieierlil,. in par­
ticular juvenile recF1.1itme11t adult suNlval and hence 
population growth rate. This is because there is little 
value in conducting future experimental manipula­
tions it the aim is simply to estimate Iha· effect of 
closures on reproductive parameters given this is 
already adequately infotmed by the ICE (see sec­
tion 2). .. ,, 

• Them is little benefit in tryin~ to use an experimen­
tal framework in regions (e.g,, the. eastern Cape)· 
where it 1s (currently) not possible to monitor impo,~. 
tant parameters such as adult and chick su_rvival. 
Based on the clata already available and the ability 
lo undertake regular monitoring, ttie western and 
southern Cape regions should be the roCI.Js of:. any· 
future experimental closure program. 

• Given the necessary focus on adult survival anr,J 
population growth rate, it.is desirable th:.t a pcwei:. 
analysis be conducted to identify an appropriate 
sequence of (possibly alternating oµen and_cio~ed) 
closures. The existing .MPAs around some -isli:(nds 
impose some constraints on the experimenial u_s.-; 
of closures and this should be taken inlo account in 
any power analysis. . . 

• Conserva1ion planning software tools, such as 
Marxan {e.g., Ball et al., 2009; Watts et al.. 2017), 
provide a wey to select areas given constraints. N\ 
either Iha desired amount of closure by island orfha 
cost to industry. 

4.3 Quantify at-sea habitat a~a 

The purpose of closing areas around penguin colonis;; is.t_o 
protect penguin foragir,g habitat Relatively tittle was l<nowii 
about the foraging behaviour of African penguins, es·pecial: 
Ill about their preferred foraging habitats at the start of the 
ICE. The ICE had therefore been set up using a fixed 20 
km ra<:1ius as the open.:Closed management option (Figl;re 
1.1), V'Afh the newly available telemetry data, clot1µr_e_s m~y 
be designed to ac/7ieve a more effective protection' cif th~ 
. • ' 

_.. ·,~- . 
• :I'.,-· •• 

pgnauins' foraging area. 
The at-sea habitat used by seabirds whilst Foraging var­

ies throughout the year_ Although different seabird species 
have very different characteristic scales of habitat US$, all 
species sh0w variability in relation to their life-history con­
straints; Seabirds are most constrained during breeding 
when !hay need to return to land to provision their offspring. 
In genarat, seabiros, ir1cluding penguins, rorage across 
spatial sca!es that differ belwean incubation, early chick 
rearing (the brood stage), late -chick rearing (the creche 
stage) and post breeding (e.9., Warwick-Evans et al., 
2018). For African penguins, due lo their disturbance sen­
sitivities, most information about foraging is only available 
during the ea'1y diick rearing phase when foraging scales 
are likely to be masi ocnstrained. During this period adults 
can only lravel sh art distances given their need to return io 
their chiek at short temporal intervals. Thus, resource avail­
ability during early chick-rearing is critical, given parenl~ 
are· Jess flexible. Consequently, ali estimates of preferred 
foraging habitat based an tracking data from earl,- chick-

. rearing are likely to be c:onseMilive. 
·The marine habitat avaHable tQ penguins varies spatially 

and temporally, with :some areas being preferred, givert the 
· availability of prey. Determi~ing ~uch preferred areas is im­
portant. especially if resource competition with fisheries is 
a concern. Estimating areas of preferred foraging habitat 
can be achieved through numerical spatia! anatysis of te­
lemetry {tracking) data. Different analytic.al approael1es ere 
a\/aitable, but in ~nt years robust methods that identify 
marine Important Bird Areas (ml8A) have become. widely 
ac,c(:IC)tetl,.(tascelles et al., 2016; Dias at at. 2018), includ­
ing fQr, the iden~fica!ion of Key Biodiversity Areas (e.g., 
Hf!Otiley el at, 2020). 

Kernel. density analysis calculates the density of loca­
tions by fitting a bivariate normal fUnction with a pre-defined 
radius (smoothing parameter, h) aro~nd each location a.nd 
summlng up the values to create a smooih density surface. 
The kerne! utilisation dislributio.n (UD) is the isopleth that 
-cootains a certain percentage of the density distribution. To 
obtain core usage areas for foraging seabirds the 50% UD 
has oflan been selecte.d (Lascelles et al, 2016)_ To align 
the smoothing parameter (h-va/ue) to the scale at which 
birds use their marine habitat, behavioural cha(acteristics 
evid~ritwithin the telemetry data can be used. for exam­
ple, periods of Area Restricted Search (ARS) when birds 
arj:; actually feeding, can be iqentified ttirough First Pas­
t;age Time (FP1; Fauchald and Tveraa, 2003}. Such meth­
ods are. now commonly used (e.g-,. Trathan et al., 2008; 
~~heffer et al., 2010) in the anafysis of penguin telemetry 
data.. • 

The Pane! recommends that analyses delineating 
m!BAs' using ARS .methods represent the best scientific 
bas~ ·to; delineating the preferred foraging habitats during 
breeding. In the future, addrtionar analyses would further 
impro·1e understanding, especially with respect to how the 
spajial scale of any given ml BA might vary by year. The. 
Panel concluded that such between-year variatloo is likely 
~ be lmi;iQrtant, as the yeara of the ICE, during which most 
talern!3II',' dal~ • have oeen collected, ha...-e been years of 
relatively low prey resource abundance. 

Further, evidence related to tha prolonged Aft!can pen• 
guin t1rseqi11g season (e.g., Crawford et aL, 2013), a'5o 
hJghligtits the need to ensure adequate resource availabil-
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ily is maintained within a given ml8A around the year; as 
the demand is not simply seasonal. 

The Panel recommends that further validation of rnlBAs 
shoLJld oCCt.r, in particufar usiog dive data that provid$ ob­
jective identification of foraging locations, rather than earn­
muling (or travelling) io~ions (see.also seclion.5.9}. Such 
anatyses could be included in species distribution modt:ls 
{e.g., Warwick-Evans et at, 2018) that could :be -usei{to 
ide-n6fy areas of Key importance However, important' un­
certainties remain, particularly if mlBAs are determined (as 
they have been) using telamotry data predominantly limited 
to early chick rearing when breeding adults are most con• 
strained; further, that mlBAs may differ in the.future,. imould 
prey resource abundance increase, • 

Th~_!ife history processes of all species do not com~ 
pletefy compart:1Ti$1talise into distinct time periods .or 
physiological mechanisms. Life-history events are, o~ 
mediated through carryover effects, with events or activi­
ties occu,ring in one season, habits!, or life-history stage, 
affecting important processes in subsequent lifot-histo_ry 
stages (Crossin et aL. 2010). Thus, seabirds .arrivlng at a 
colony to breed must haVe already initiated ·cMil.iri ·pnysi-· ' 

:c', ·~f·,\:,~f-:J 

t!.,:t~t :• 1 ---~ 

~J ,.,·;\I(!.' 1:,· ...... • .•• 

oiogiea! transitions, including with any associated resource 
~ocumulation (Crossin et al., 2010). 

For African penguins, such carryover effects afmost cer­
lllinly oc<:ur, requiring adults to accumulate resources prior 

•,.·to breeding and prlor to mou!I. This means that adequate 
preY r:ewurces are needed throughout different times of 

. tt:ie annllal cycle, suciJ that delineatil'lg where birds forage 
and accumulate: resources requires spatial informam:m 
across- Iha -complete annual ·cycle. Outside the breedi:-ig 

·season, reductions in resource competition that potentially 
facilitate reduG!ions in foraging effort may benefit penguins 
prior .to· moult end post-moult. especially as these periods 
are ,,m~rgetically demanding. 

Accumulating evidence shows that African penguins un­
d;ngo predictable movement$ outside the breeding period 
{SMrley et al., 2017; Carpenter-Kling et al., 2022), sug­
gesting that preferred habitats are al$o important at other 
times of thE;! year. lmportanuy, it is now !Jpparent that the 
mlBAs delineated using telemetry data from early chick 
rearing, are sometimes also important during pre- and 
post'ffiou!t forc1ging trip$ (Figure 4.2), e~n though they 
m~y only represent a part of important habitat during :these 
other periods, 

Flgure4.2: Tha dislribulional rar.9e (90% utilisation dlshibuli,m--UD, open polygons) and ccre re"lije (54% UD, shaded area11) of African 
. penguins tagged at (a) Dassan Island, (bl Stony Point, ;;nd {c) Bird island during their pre- (green) and post-(blue) moult fotilginj trip-Ii to 
the 200, 500 and 1 000 m isobaths (grey Unes). Figure from Carpenter-Kling ot ~I. (20.22). 
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4.4 Trade-off space 

One way to explore th& trade-off between expedi'id bena­
fits to penguins and impacts on fishing is via trade-of plots 
(see, Hilborn et al. {2021) and Halpern et al. (2013) for ex­
amples of trade-off analyses), A trade-off curve (e'.g., Fig­
ura 4.3) could_ demoristrate, lor example, that the oonefits 
to penguir.s (as quantified by the proportion of the fordging 
area that is protected) likely increases rapidly when small 
areas most used for foraging are closed, wllh the relative 
benefits lo penguins declining as .,n increasing proportion 
of the foraging area is closed lo fishing. Because not all 
clo11ures of the same size are likely to have the same ban· 
efil, paints A and B in Figure 4.3 demonstrate. how a give:, 
(hypothetical) 40 km closure (point B) compares :with the 
outcomes of another (hypothetical) closure with the same 
area but which more dosely resembles areas of preferred 
penguin foraging habitat (point A). Baseo on the. ICE ex­
periment, it is not possible to assign quantitative estim;;tes • 
of the change tn population growth rata. assoc]eted with· 
cfosed areas that differ from 20 kin around colonies, butthe 
qualitative changes in benefifs to penguins with increasing 
closure areas are likely robust (increasing. at a decreasing 
rate), Furthermore, for a given total closure area, closures 
that more adequately reflect preferred foraging areas Wlfl 
have greater benefits than those that simply cli;)se les.'); 
.valuable foraging areas. We also __ expect that l□st fishing 
catches intrease faster when the area closed increases in 
size, because as demonstrated in the OBM analysis, larger 
closures lead to more displaced fishing sets and a smaller 
area available for fishing (and hence fewer fishing oppor­
tunities). Bas ad on the OBM results calculated for ditferen1 
alternative closure o1reas, we clevelqped Figures. ,A.4 arn;l 
4.5, which provide a comparison ofdosura op.lior.!i acfois 
area closed and percent loss in regional catch. Figures 4.4 
and 4.5 highlight how not all closures are equal in l,;irmsof 
the predicted lost catcl7 and show that there are PL"lt€ll'llial 
opportunities to reduce the impact on the fleet while at~ 
same time increasing the amount of area closed {e.,.,, in: 
Figure 4.4 compare the triangle and square 011 the blue line 
for Dyer Island and Anchovy). . 

The Panel provides the following condusions.and rec­
ommendations regarding selecting closures given its re­
view of the wor1( identifying foraging areas and l~t cald) .. 

• It is desirable to identify a solution that minimizes 
societal costs and maximizes benefits to penguins; 
however, an optimal solution (or acceptable •~i­
ance·) between competing objectives is not simply 
obtained by closing 50 percent of any given area. , 

• Consef\/ation actions snould be spread lhrcug~ 
out the range of the species given eac~ region • is 
subject to different biophysical and amhropo,centric 
threat$.· . • ·_ ·: 

• One approach {ii curves sucl', as those in Figure 
4.6 can be created) is lo find the point at which the 
change in penguin benefits (by increasing cios'ures) 
matches the change in costs to society, . 

• The trade-offs between tests to the fishery and ben° 
efits lo penguins in terms of Iha proportion of Iha. 
foraging area closed will differ among isl~_r,ds.ena 
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Figure 4.3: flluslratjye ll!letionsnlps between benefits 10 penguins 
fo,r oplltnally selected and simple dosures given lhe amount of 
i.rea ciose<t (upper panel) and between are-a clOsed ano nsriing 
costI; (1owat panel), See text for explanations of curves Aand B 

.• among sectors within the fishery. Ci,nsequently, the 

. b~nefits to penguins and costs to industry should l;}0 
• considered by island (or region) arid not simply st 

the national level (see below). In addition. given the 
he.terogeneity within the industry, expressing costs 
and jdb losses by sector {e.g., fur small scale opera­
tors) would also seem appropriate. 

• Theeconomicanalysis(a.g, Urban-Econ, 2D23a,b,c) 
provides. estimates ofsevera I types of economic im0 

pacts (to the fishery as a direct consequence ofthe 
reduciion in revenue [direct impacts], that occur due 
to suppliers of goods and services io the industry 
!Indirect impacts]. as well ·as due to shifts In spend­
ing on goods and services due. to directly and indi­
rectly impacted psrties Qriduced impacts]), .as well 
as lost jobs. However, the estimates of ecol'lomic 
effects to the flshing industry may be .. more rooust 
than estimates for the. rest of the economy and for 
jobs (see Section 3.3), 

• Given that the OBM analysis likely provides an 
overestimate of uncertain magnitude of the loss in 
catch (.see Section 3.2) arid ttiese losses are itien 
used in tt1e SAM ar1alysis. the results on economic 
costs (lower GDP, jobs) and lost cafclles should be 
considered in a relative sense and hence used for 
ranking closure options within a regiori. The relative 
ranking of the closure may, howe\ler, be sensitive 
'to how-catches are ailocated to local communitres 
. (see section 3.4 for additional details) The eco-
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Fig11re-4.6: lffustrative relationship betweeo the benefit to pen­
guins and fishing costs based on Figure 4.3. 

nomic analyses are only able to quantify the $Ocia! 
effects of closures in term!! of job losses. Future 
work should consider broader social ccmsequences. 
of reduced catches arid job losses on community 
~~~~ . : 

• It is necessary to map catch losses back·irild re­
gional communities to evaluate . how vulnerable 
these communities are because tn& SAM could be 
obscuring important local socioecooom.ic effects . . 

• The competition among the fishery arid pl!lnguins 
would be expected to be greater in years of low 
prey abundance. An adaptive closure framework 
that changes closures emor,g years in response to 
prey abundance could reduce cost to the ~t,&ry in 
years of high prey abum.1ance, as closures 1~ l!Uch 
yearswou!d have li\1te Of no benefit lo pengu,ns. 

4.5 Colony-specific considerations 

Based on the information provided to the Panel, and ttie 
results from Figures 4.4 and 4,5, we highlight the different 
dimensions oithe trade-offs in summary bullets. Across.all 
of the regio11s, the various pengui.n foraging ar-eas are in1-
portant for the small pelagic·purse seine fishery: 
Dass11n Island 

• Regionally important for anchovy fishera and red-
eye fishers. . . . 

• Historically lmportant penguin breeding habitat 
with sufficient habitat 1or growth; largest remaining 
breeQi!Jg population. 

• RelatiVely more susceptible because African pen­
guins are already affected by an overall r~duction in 
reglonal sardine abtJn.dance that,.if pers1slent, may 
limlttheir capacity to reverse the declining trend .. 

Robben lslanct 
• Regionally important for ancl'lovy fishers and re::!-

eye {lshers. 
• Important penguin breeding population. 
• Relatively mora susceptible because African PM· 

guirn,c; are· already aff_ected by an overall reductfon in, 
regional saroine· abundance that, if persistent, may· 
limit their capacity to reverse the declining trend. 

• Eradication of feral cats should be part of a local 
conservation management plan. 

• .Major hub for ecotourism. 

Dyer Island . 
• ii Region/llrlY Jrnportant fof anchovy f1shars, sardint1' 

fishers and •tedeye fishers, 
• lmportan·t penguin breeding population. 
• R~l~llvely stronger fur seal interactions (preda)lon 

and/or reso4r<:e i:omp.e.tition) with penguins. 
• Figure 4.3 indicates that anchOvy catches from 

within a closure are difficult to replace. 

stony Point 
. ~ Regionally important for anchovy fishers, sardine 

fishi:its and redeye fishers. 
ii Important r11ainland penguin breeding population 

with !aglst:cal access to enhani::a conservation 
management 

• Population has increased by 15% pa since 2005. 
• Major hub for:ec:otourism. 

st Croix Island· 
• · Fishers rely on sardine due to virtual absence of re­

deye and anchovy. 
• Important penguin breeding population. 
• L1.irgest rate ofdeclin~ since 2016 among th& ex'..ant 

penguin colonies. 
• Evidence that noise d,sturbatice from bunkering fa­

cility is disturbing penguin foraging. 
• Figuta 4.~ indicates that sardine catches from with­

in a closure are difficult to replace. 

Bird l$land 
• V~ry little small pelagic f1Shing. 
• Important penguin breeding population but limited 

scope for major increases 

EJoulders Be11ch 
• . Fully protected from·e:ommarcial fi&hing. 
• Important· mainland penguin breoding population 

with ·logistical accesa ·to enhance conservation 
management 

• Population Is healthy and stable (S91 breeding_ pairs 
in 2022). 

• Major hub for ecotourism. 
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5. FUTURE MONITORING TO EVALUATE EFFECTIVENESS 

The Panel maae the following recommendations in rela­
tion to pcrlential scientific research quastions related to the 
African penguin population decline, inciuding associated 
monitoring techniQues: 

1. Continue to conduct counts of breec:lir)g numbers of 
African penguins at as many colonies as possjble in 
as many years as POSSible. 

2. Monitor adult survival of African penguins u~ling 
tecllniques such as passive integrated t,ansponcl" 
er (PIT) tags and re.aclers. at colonies where this is 
prac!ica! to minimise disturbance to colonies. A com­
parison of tirn~series of adutt survival al different 
colonies WoJ.1ld help resolve 'illhich drivers are hav­
ing the strongest infH~nce on population chalig&. 
Use of ljneer ground antennae are feasible when 
extensive areas of beach need to be monitored for 
PIT lags; eJseWhate antennae can be incorporated: 
into weighbrldges where these are in use. _ 

3. Continua monitoring of brneding success where 
it can be done without disturbance; however. 1he 
Panel considers that metrics such as chickwe~htJ 
body condition/growth rate represent weak proxies 
of breeding success ancl may not be cost-effec!ive. 

4. Use automatic. weighb'«:lges to. monitor weights. of 
adult penguins st th!:! start and end of breeding, as 
this shoutd provide a direct measure of the c,osts of 
breeding in terms of the tmpact on penguin t>ody 
condition. • 

5. Use automatic weighbridges to monitor weights of 
PIT tagged acun penguins; departure body m~ss 
prior to foraging ;;nd return booy mass subsequE!_nt 
to roraging should provide quantification of foraging_ 
efficiency, oind potentially meai mass for of/spring. 
Such work will be valuable in itself. but would be es­
paciaHy valuable if complemented by GPS tracking 
of some Individuals. 

6. Asse:is behavioural responses of foraging adult 
pengUins using GPS tracking studies: these Will 
likely remain limited to the period when.adults.have 
relatively small chicks. However, deployment of 
time-depth-recorder tags on these ad.ults (together 
with GPS units) will provide much improved data 
on the foraging locations along the path of tracl<ed 
btrds. 

7. Conduct foraging studies using t~lemetry methods, 
to further detennine !tie impacts of vessel noise. (fn­
cluding from bunkering) on foraging behaviour. 

5.1 Population count& 

African penguins are not easy to count Breeding._hirds 
may be in burrows underground. or in nest boxes, pr un­
der bushes, although at most colonies many are ~isib~ 

ii,;••'­
t·~ 

1,....-, 
Pengu[ns nesUng (photo BM Oyer} 

in trie open. Not all pairs breed at the same tima, so that 
synoptic counts an any parti"cular date underestimate total 
breeding numbers. For tar.ge colonies, counts have gener­
ally been undertaken by teams of people walking through 
Iha colony counting occupied nest sites, mostly between 
February and September, but counts at other times of year 
are used when they are the only data available (Crawford 
et al., 2011; ShFJney et al.. 2020). Because breecling Is not 
fully synchronous, potential sites (apparentfy not.active but 
showing signs of use) may be induded in counts, whilst 
numbers of unguarded chicks in groups (croclies) are di• 
11ideq by two to estimate the (minimum) riumber of nest 
sites those birds represent ($herl~y et al., 2020). The,se 
counts provide relatively !OW accuracy population esti­
mates but are adequate to demonstrate large changes in 
population size over time: • 

Some bird~ ct,oose not to breed, and 110 numbers of 
nests counted at colonies may underestimate the lotaf pop­
ulatton, by missing nonbreeding adults, especially when 
'seabirds are ·under seve~ pressure (e.g., resource con­
straints. adverse weather bOllditions, disturbance). In addi­
tion. seabirds tend to become more vulnerabfe·to impacts 
of human disturbance when already under stress from ad­
verse environmental conditions (Di.net al., 2021.). Afucan 
penguins are particularly susceptible to human disturbance 
(Hockey and Hallinan, 1981). Seabirds that would toler• 
ate human activity at a colony when conditions are good 
may abandon their breeding attempt as a result of a simflar 
lev~ of_ human diswrtiance when they are stressed. It is 
therefore highly desirable to avoid human disturt>ance at 
penguin colonies, but especially at those that are in decline 
and subject tc adverse environmental pressures. Use of a 
drone (unoccupied aeri.il vehicle: UAV) to overfly a colony 
and reoorti digital video (or frequent static images that can 
be mosaiced together) of lhe breeding sites may allow 
counts without associated human disturbance, .as breed­
ing _seabirds show little or rio response to an overflying 

'Run-mler et ru. (202.1) founo no t::et.w~urai resc\!tloB ol pengl.lir,_~dull• or chick• ic C!fOne• ilcWo <= t~a~ 70 n, above t~e cc!ony. Reeog,-,illing llu!I mon~ 
tcang numbe~ and t,n,cdi.,g $Oc;<;eSS-Df S..nctwiot, tnm• Stema "samMca"si8 lfy <,il'itmg ceionies iarw, to C'l\1$ i,x<:eSSive dls!urt>an"7, Spailns ctal. (2018) 
1e,1ed !M use of • dron~, nown 15-2D "' above nesli1>g SalldWich tttms at spproprlate dam tllr,:,lll!h lh~ !>r,,,,dinu •ea•on at colonies fn th& Nel/1-"l~n<I•. 
to count braeding ~\lmb<mi ar>d bn!edmg •vce&s,i ffOm ph<'tog,aphs. They r..u~d 11'1al 11,,:rdr<ine, cau•ed "hsrdly·.sny "1slb!e dmurbMee lo ttw b..-ds" but gave. 
l>il!hly ac,;,;rate data on bt«<l/111"1 r.~mber~ ar,d ~re&d;ng s=. so wag COft!l!d>\red rnuch better-then using human obs....,ations al Ga_nwlch tem colon~. 
Toe ,ame <:<>~du,icn we• reached !>Y V.,lle and Scart,,n (2021) In llaly,-Geloart 1t1 al,(2022) ,how,::! \hatdroi\8S fiym9 ...,..,, nesting ••d•r :luck$ SWmirem,_ 
moli.s.sfma did not lead ID any incres.., in hean.,.;,, of lhs '"""batin9, blr,!o, • • • 

.· ...... 
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drone pro11iding it is wen above the- colony'. Us'i1g dfonsa 
to count breeding penguins has been shown to be higttly 
effecwe, and in some cases more accurate than human 
~cunts, as well as reducing human d1Slurbance (Ha','F.:S 
et al., 2021; Krause el al., 2021; Mattern et al., 2021; 
Qian et al..2023). • 

Because some Arrican penguins nest in locations where 
they cannot easily be seen or detected from above ground, 
a complementary approach to census African penguins 
may be to use drone counts of creched chicks. or moulting 
penguin numbers. These are easier to count than breed­
ing birds, as they tend to moult relatively synchronously 
and in the open, although sometimes these m·ay Include 
smail numbers of birds breeding elsewhere. For African 
penguins, preliminary studies COi.iid help determine the 
efficacy Dfsuch techniques. 

5.2 Breeding succ:ess 

Breeding success is an important metric to monitor be­
cause it is likely to have a clear influence on l'.)opulation 
trend and is hence usu:,.lly a high priority in any seabird 
monitoring programme. However, this is less straightfor­
ward with seabirds that prefer to nesl ln burrows but may 
also use open nest sites on the surface. There are likely to 
be difrerences in breeding success between nes\$ Clf dilfer­
enl. types in·different habitats, and this needs to be consid­
ered when setting up a monitoring programme. It would• be 
ideal to monitor samples of nests of each type tio that an­
nual breeding success car. be represent.;tiv1:1 of the colony 
rather than of just one nest type. Breeding s~ccess can be 
monitored remotely using e·quipment such as nest cameras' 
or ecouslic monitoring, Which has the potential to minimis11 • 
disturbance impacts from people having to Visit nelilo to 
monitor breedi11g. Examples of time time-lapse photogra~· 
phy are now increasingly common i~. penguin behaviound 
studies (e.g., Jones et al., 2018). 

5.3 Adult survival 

There is. e11fdence that survival of adult African penguips 
is strongly affected by sardine stoci( biomass (Robinc.orr 
el at, 2015; Crawford et al., 2022; Leith et al., 2.022), but 
apparently not to anchovy stock biomass, sit ieast for-Rob­
ben Island. Th&re is therefore a strong case !or incri,ased 
monitoring of African penguin adult survival, as. this :i lik'.elY 
to be e. major factor determining population trend. Man;­
ing of penguins with external tags (e.g., flipper bands) has 
been shown to have adverse effects, so ruture monitoring 
of penguin survill'SI should focus on the use of passive 
integrated transponder (PIT) tags al'ld depk>yment of tag 
readers at colonies to allow moni!Ofing ot ad1Jll surviva! 
with minimal human disturbance a'7d witlfWgsthat do hot 
affect penguin fitness. PIT tag deployments t1ave already 
been made for African penguins at Robben Island and at 
Stony Point (Leith et al., 2022). fl'le prt¾ence ofiagged 

· birds at nests can be determinea using a: hand-held teg. 
reader carried from nest lo nest, but this risks impacts fi-orn 
humafl disturbance. An alternative is to deploy tag readers 
at strategic locations within the colony to klentify birQ!:I as 
they pass withln range of the ra.ider. Both-approach.es r:sk 
missing tagged individuals ii readers are nolciose !G par­
ticular bin:is, so provide incomplete assessments of-adult 
survival. In addition, mobile robotic tag readers h~ a1$:C 

been developed, a:; well as linear beach antennae, both of 
which may be feasible to use with African penguins (Tra, 
than anli Emmerson, 2014). Experimentation with different 
approaches will help determine approaches appropriati.t to 
African penguins. 

5.4 Wel!;!h bridge and PIT tags 

It has ~en possible to set UP .a· narrow 'entrance• to 1M 
nesting area at some penguin cofonies so that adults a;i-

. proach nests through asftethatcan ba used to monitor eacti 
individual's arrival and departure.· This can be achieved 
with a Passive lntegraled Transponder (PIT) and Radio 
Frequency ldentlfication {RFID) tag reader at the entrance 
site and PIT/RF!D tags in breeding penguins {Kerry et al., 
1993; Denhard et al., 2013). Tag deployments can paten-

• ~ially be combined with weigh bridge use to weigh birds 
as they arrive and dep:!ut across a weigh bridge {Lescto!!I 
et ;11:, 2021) to provide t:lata on changes iri the weight of 
known individuals at each foraging trip away from the 
colony. There can be problems associated with such au­
tomatic monitoring stations. where, for e)(ample, individual 
penguins use different routes to enter and exit the cclony. 
In such. cases, care will be .needed to ensura sample sizes 
are eclequate to address key re.searcti objectives, Further. 
there remains 1he possibility that. constrained access to the 
nesting area could have impacts on the breeding birds, but 
c..reful design should be able to avoid such problems. 
5.5 .Arnval weights of adults 
Weights of individual penguins departing from and return­
ing to the colony passing over a: weigh bridge can provide 
data giVing evid~oce on· foraging efficiency during Individu­
al fora·gin:;! trips (Lescmel eta!., 202i} lhatcoufd be related 
to food, abun~nca/availabilily and other factors (such as 
noise, vessel traffic, weather conditions, fishing aciMty). 
Monitoring of foraging efficiency could be highly informa-
tiva if si;:ch sites can be established. • 

5.6 Pre-moult weights 

Pqnguins are unusual among birds in having an intense 
pre-moult fatt!ming period to store resources (energy, pro­
tein and perhaps especially sulphur amino acids)to support 
the process of rnoull Unlike most birds !hat moult slowly 
whil,;i continuing normal daily activities, penguins remai11 
on land through a short period of starvation while a com-
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Penguin cieche (photo BM Dyer) 

plete moult occurs. During this prot:eS3 they are u~able 
lo return to sea because -their Waterproofing is i:.Gmpr:o­
mlsad by the moult process uniil it has been completM. 
These birds therefor& need a minim.um stored amount 
of resource to successfully oomplete moult. Weights of 
penguins at the start of moult may indicate whether. en, . 
vironmental conditions have allowed birds to achieve that • 
minimum. Increased adul! mortality may in part reflect 
an inability to achieve the key body reserves r.eeded for 
moult. 

5.7 Chick growth, chicil: body coodltion, and cnick 
fledging weights 

Ctliclc metrics may provide some indication of how good 
environmental conditions are for penguin· breeding, but 
they are much less useful than data on breeding success. 
Chick fledging weights in some seabird species are cor­
related with post-fledging survival, but that is not the cas& 
in all seabirds or in all populations, so fiedging weight rr>2y 
not a!ways link to demography. Seabird chicks can show 
catch-up growth where undernourished chicks end L:)) al 
a similar fledging weight t:ec::ause· ltley put on weight at 
a developmental stage where other chicks have reacried 
a plateau weight Chick condition indices may also shew. 
rather little correlation with demography, and may be af­
fected by selective mortality of starving chick$ at some 
colonies and during some years. However, these indices 
may show lil!le relationship with demography if the ins.In 
detenn!nant of chick survival is predatio11 rather than stlilr­
vation. Further. even poor quality adu!fs may fiedg& <:hicks 
in years with good environmental oondltions, Whereas only 
high quality parents may succeed i() poor erivironmenlal 
conditions. The potential the~fore exists for inverse rela~ 
tionshlps where more poor quality chicks fleclga In years of 
abundant resources. 

S.8 Recruitment of ju_wniles 

Use of PIT tags in penguin cllicks and deployment o·r tag 
readers at oreooing or moulting sites may i:i'rovide ·data 
on immature survival and seasonal movements al Imma­
tures. Relatively little is known about the ecology of irnma­
ture seabirds as !hay are much more difficult lo study than 
breeding adults. Howe11er, because immatures are less 

. experienced they tend to hsve lower foraging efficiency 
than breeding a<!ults and so periods of inc,ea!:ed cornpeti-. 
tion (such as during periods of food shortage) are likely 

to disproportionately affect immature bfrds. Studies of re­
cfuitment of PIT-tagged individual juvetii!e penguins may 
therefore help to shed light on population processes driving 
pcpulation growth or decline . 

.... 
5.9 Studies with TORS 

Tim_e-depth-recorde~ (TDRs) can provide data on the fo,­
aging ~.ctMty of diving seabii'ds. for (':lxampfe, deployment 

• nf Tri Rs in combination witil PIT tags on penguins !Mt then 
. -cross-a weigh bridge as ltiey leave the colony and again as 
:. tl')E,1y i-eturn from a foraging trip can give information on ihe 
amoG flt of food obtaim,d in relation IO the number of dives 
~iii'. wlilfe foraging (lascrOElt ei al.. 2021). This allows 
foragii:;g efficiency and effort to be related la local environ­
mentat variables. The- Panel identifies this as a hi9h priority 
IOf'li.rtura. researc/1, including for further validation of any 
ml8Jl.,closures designated. 

5.10 OPS tracking of breeding adults and video.cam 
$tudies 

OPS tracking of seabirds is normally limited to short pe­
riods during breflding, as GPS tag ~t!achment is u:iually 
temporary and devices are removed from the tagged bird 
after a few days or weeks. Depending on 1ag design (and 
-therefore cost and battery life) GPS lags can either be de­
signed to store data for download from the tag on recapture 
of the same bird, or can transmit dat;i to a base station 
or to ihe cellphone network □r to a satellite. GPS tracking 
can provide important data on where individuals choose to 
se;arch for food in relation to local environmental conditions 
(Sutton et al., 2020). There is also the potential to deploy 
Vid-eo-cameras on aduft penguins to record foraging bahav­
lour and interactions with forage fish. Such deployments 
coukf provlde vseful understanding of penguin group forag­
ing-beha\liour. In general, the weight and induced drag of 
devices (especially if more than one device is deployed on 
a bird} muitbe considered, as they could potentially affect 
ttie behaviour that is being studied. 

5.11· Tracking of nonbreeding season movements of 
adults 

II is possible to use GPS lags to track African penguins 
t>efore ,and after lhe·moult period (Carpenter-Kling et al., 
2022) Tags remain en the birds for a matter of days or 
weeks during the breeding season !imiUng the duration 
of such studies. Tags wouid need to be attached more 
permanontfy to birds to track movements throughout tl7e 
nonbreeding period. That is sometimes possible by using 
.a harness,_ but harnesses are not suitable for· most highly 
marine seabirds, especially those that dive to chaee prey. 
Perrrianent attachment can be achieved by implanting tags 
witl.,.'in the bird's body cavily, but such surgical procedures 
ri$k injury and increased mortality, so may be better avoid­
ed. long'-term ovetwlnter studies on penguins have been 
undertaken using light-sensing geolocators (e.g., Ballard 
et al., 2010; Dunn et al., 2011; Thiebot et al., 2011), but 
care needs lo be taken in deployment, not to constrict legs 
(which engorge with blood) during moult. The Panel rscog­
nisescthat such research would -be useful, but also that the 
concerns about potential tag effects on birds would ne&d to 
be g_iven careful consideration. 
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6. FUTURE RESEARCH OiHER THAN MONITORING 

6.1 Relining the estimation of effects of closure~ on 
cati:hes, GOP, and jobs 

• further statistical analysis should be undertaKer; to 
better understand the seasonal nature of ancllovy 
and sardine sets/catches across lhe fishing sites, 
especially along the west coast. •DBM results for 
the random case should be presented for the 1. 5, 
and inflnil)I cases. 

• TM impact of closures: on net l't:lvenue as well as 
changes in catches should be explored bel:;ause il 
is importal'lt for understanding both the short-run 
impacts .and the potential long,run impt.1cts du& to 
changes to the fleet composition. shor'e~side infra, •. 
structure, and coastal community dynamics. 

• Further work needs to be dona on the lon~Frun so­
cioeconomic impacts to loc:al communities• due to 
the prospective closures. A key part of th1s research 
wnuld ba data col1ection at the scale or local com­
munities to better understand how the fishinlJ sector 
{onshore and offshore) and penguin tourism con, 
tribute to the local economy, jobs, and well-being. 
Examples of community profiles and analysis that 
cot•id be used as a guide for such an effort are Col­
burn et al (201.6). Himes-Cornell el <1I (2013), and 
Pollnac et al (2006). 

• Somt3 important questions remain regardit\Q the 
lnl,erpretation of the SAM results: 

o Are the estimated ·"losses~ due. to the·. 
proposed closures within the standard • 
fluctuations of thet local economy di.lit jp 
other kinds of acononiicshi:lck$, such as 
fuel ;,rices, exchange rate fiuctuations, 
fluctuations in total stock biomass ett..? 

o Are the short-run job losses frum a,hY-. 
pothetical fuel price increase (best- to 
consider a range of ineteases from .5 lo 
25%) greater than the predict.ad job loss­
es from the preferred scenario? 
oHow important for the loss es.\imates 
are the assumptions regarding the ~la-· 
tive wages of the processing and har­
vesting sector, especially since rnosi of 
the.job losses occur in the processing_ 
sector? • 

o How do the results change if the oc,nver -
sion of total full-time equivalent employ• 
,mantis ba.sed on a different race o.fJish­
ing days per year (currently. 175 fishing 
days per annum is assumed)?.Ad.aitional 
sensitivity of the SAtvi results shoold be 
carried out to have a better understand­
ing of the range of possible rl!giona: out­
comes from the prospective clo:;u,as .•• 

• Given liltle empirical justification for one method, ::i!~ 
temative methods for allocating catch~s to region,;; 
should be used, and the rcsL•lts compared across 
the different cases, to better if'lform discussions o!"i 

1Se!Appendix F tor deteils 

. ~ 
• :_~-i . ~-~ ·: :~ • __ ..:". 

'Which communities are likely to be most impacted. 
• • Given that SAM results should be viewed as a very 

'short-run measure ofimp_acts, a Computable Gen­
eral Equilibrium model (Seung and waters. 2006) 
should be -developed to capture more dynamic 

• short-run and medium-run responses of the econ­
omy.· 

G.2 Supporting evaluation of.trade•olfs, including ,efin­
ing estimates of foraging are.as 

• Ftirthervalidation ol mlBA/.i should occur, in particus 
lar using dive data ttiat provide objective identifica­
tion offoraging locations, rather than oomrnuting (or 
travelling) locations. 

• Beween-ye~r variation in mlBA should be explored. 

s;3 Understanding and mitigating reasons for the 
decline in African l)(!ngulns due to factors other than 
fishing near brei,liing calonle 

There is broad agreement that the recent observed decline 
in African penguin numbers both locally and regionally may 
be due to a number of faciors. The ICEwas designed to 
quantify theimptict of sardine and anchovy fishing in the 

, -vicinity otpenguin breeding islands, and the body of evi­
dence presented to the Panel suggests that this is a con­
tributing factor. but the. magnitude of the impacts appeal'$ 
small and GQuld 011ly explain a small part of the recent de­
clines in ~ngu!n numbers. Plausible drivers impacling the 
penguin Populations are likely to vary across islands amt 
s~! scales, pius !here are variable doila available to in­
form on. different impacts, as well as the likely cumulative 
impacts of different drivera. Future research is needed to 
.idd~s,s each of the possible drivers. The affects of SitV· 
erat driv_ers could be explored by developing an integrated 
ecosystem model, such as a MICE {Model of h1lem1ediate 
Complexity for Ecosystem assessments} (Plaganyi et al., 
20:14; Collie et a.I., 2016}, or socoa!led MRMs (Minimum Re­
alistic Models - Punt and Butterworth, 1995)'. 

E.3.1 Forage fish abunclanoe 

Section 1 A3.2. i summarises information related to the po­
tential for changes in the biomass of prey species to affet-'f: 
popt1!ation parameters, in particular the effect of sardine 
biomass on p·angui n adult survi\/al. Furttier evaluation of 
su(jl relationships could involve (a) the ctevelopment of a 
r.ew MICE tl1at addresses all of the major penguin oolonies 
off SouthAfric:a, and (b) exploration of the consequences of 
using lhe current OMP to set catch limits for anchovy. sar­
dine and round herring. The latter axplonrtion may lead to 
different resu~ than tho ire found by Robinson et al. (2015), 
given the current (more depleted) status of the sardine pop­
ulation and an OMP that leads.to constant catch Jim its over 
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ranges of !ow sardine biomass. ano $pati.il ccnstraints. 
The Panel noles that the currelit OMP .should ba tasted to 
evaluate whether it is adequately precautiona r/ in relation 
to protecting future recruitment prospects of sardine, as it 
currently allows high exploitation rates when sardine stool( 
falls to levels where future recruitment may be impaired. 
This suggests that further consideration should be given 
to the role or fishing pressure i:in sardine stock dynamics. 

6.3.2 Guano harvests 

Past guano harvesting is recognised as an importafltpossi­
ble contributory cause to the peng1.1 in declir,e beca~se of its 
impact on optimal breeding habitat·(seeseciion 'L43.2.2). 
The impact of reductions in guMo as nesting frablial is 
confounded to some extent with other changes in the $)'$­
tern, but cou1d be incorporated in a MICE, exparidih'g on 
local efforts currently underway. • • • 

6.3.3, Resource compefitlon with C.ipe fur seals 

The decline of the penguin population may be related lo •• 
competition with predators that depend upon small ·pe­
lagic fii;h. For example, Cape fur seal populatkins have 
increased substantially over the previ_ous century and 
have expanded into aroas used by penguins {see section 
1.43.2.3). This is an impact that could usefa.1lly be investi­
gated using M!CE botl7 in terms of direct and indirect.pre­
dation effects, out also to compare lhe responses of other 
predators in the syslem to changes in pelagic fish abun­
dance. Though known to occur, the incidence .of pr'edation 
of penguins by Cape fur seals, iS unlikely to havele,d to the. 
penguin population Ghanges observed. Data ori ·s,:¾al diet 
and changes in regional seal abundance would bE,, partiCl-!~ 
lariY informative as lnpots to models to quantify the relatt'-'e 
contribution of sear pradalion (and possibly competilio_n) \9 
penguin mortality. • 

G.3.4 Nojse in the marin9 environment 

Disturbance of penguin group foraging, unrelated to any 
prey depletion· effects, cou!d possibly occur if groups of 
penguins are disturbed or displac;ed by fishing vessels, or 
noise associated with bunkering near St Croix Island (Pi· 
chegrti et al., 2022), especially If their group coordinatio11 
and communication while hunting is affected by the noise. 
Continued inViSligation of the effects of marine noise coulµ 
involve, for example, usir:g tracking and deptoymerit of 
TOR \ags to underatand the char,ge1; in foraging behaviour 
and distribution in response to bunkering noise. Currently, 
including such investigations in a MICE \vould not be fea­
s1ble. 

8.3. 5 Nast boxes 

Although there is evidence that African penguin breeelmg 
SUCC8SS can l:xl increased by providing nest poxes_(!\€:t· 
tion 1.43:2.5), tile ideal design fur such nest boxes has 
not been agreed by all those involved. Neverthe!le~s', wide­
spread gains in penguin productivity might be possible, _in 
some areas ii a batter design were to be found ~;:id nl;ist 

boxes deployed in !arga numbers at the main colony sites, 
If deployed at such scales, the cost (inciud ing an nu.al main• 
tenanae)·of individual nest coxes would be an important 
c:onsideralion. Currently, including suc;Ji investigations in a 
M!CE would not be feasible. 

6.3. 6 Climat9 chsnge 

Climate change iS recognised as :a .fuctor impacting sea­
birds in South Africa (Crawford et al., 2015), including. 
penguins, both directly, such as impacts due to extreme 
events [\l\,'elman and Pichsgru, 2022) and indirectly, given 
potential influence on the recruitment patterns.and spatial 
distribution of anchovy and sardine in the vicinity of pen­
guin colonies (see van der Lingen. 2023 fi:ir details). Sea 
surface t~perature (Ssn predictions of Mure increases 
(or d~c:reases in Jocalised areas) wiH variably influence dif. 
ferent regions and hence penguin colonies. As such, the 
Panel highlights the need for penguin management strat. 
$Qi6S (and monitoring} that encompass mu!lipla spatial 
regions to increase resilience to climate c~ange and fish 
·cistnbution changes (Mcinnes et al. 2023). 

Given recognition or the lmpact on African penguins of 
a continued eastward shift (Le., from tho west to the south 
eoa.~t) in the distribvtion af anchovy and especially sardine 
(van der Li ngen, 2023), this is an important factor to in-­
ci!Jd8 in a MICE: Although it may not be possible .. to pre­
cisely model the exact rates of fish mavemenl available 
fishery and suNey data and/or stock assessment outputs 
evuid be used to reasonably represent a rest'ioted number 
of altemati\.lQ scenarios to explore the impact on penguin 
colonies. !.n particular, attention needs. lo be paid to the 
pqten);~UY highly influential re"3tionship between adult sur­
vival and sardine availability (Robinson et al., 2015; Leith et 
al.,_2a22), A MICE should ideally use and fit to all available 
penguin survival data: By explicitly representing the ages 
of tagged p~nguin.s as well as other confounding sources 
of mortality, such as clue lo <iiling events and predation, an 
integrated MICE could assist in separating t~a alternative 
sources of mortality, Thi$ then provides an objective inte~ 
gratad framework for quantifying and correc:Uy attributing 
the relative role of.different dlivers in causing the decline 
of !he penguins. Given an improved uoder..tanding - vali0 

dated to the extent possible• of the relative conlributions of 
each driver to the penguin decline, a MICE is lhen a use­
ful tooi. for testing the efficacy of alternatiVe management 
strategies through foiward projecting tha effect of future 
mi~g;,tion measures, either on their own or in combination. 

Th_e .ivailable penguin and fishery data suggest that a 
prag!T)atic starting point is to model regional changes In 
penguin population dynamics due to changes in prey com. 
po~itiori and availabmty. The next step could be lo add to 
the model available environmental and climate data (such 
as SST, frequency of extreme events), preferably aligned 
with penguin .monitoring data, to explore to what extent 
spatio0t61llP0fQI cnanges in trie environment may be con­
tributing t6 !he decline in penguins. Given differences in 
habitat and climate resilience ac.-o:.s colonies, a spatial 
model structure would be infonnalive in uying to distinguish 
a rel,iab!e signal from the dat,g 
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7. SUMMARY AND CONCLUSIONS ANO RECOMMENDATIONS 

The following sections summarise the key conclusions and 
recommendations. Table 7. 1 provides a prioritised sum­
maiy of research and other tasks . 

7.1. Design; imptementation and interpretation of the 
ICE • 

• The JCE has been identified as an exam pie of a best 
pracitce for assessing forage fish fisheries - seabird 
resource competition. bu.t the weaknesses of the 
design and implementabon need to b.e recognised 
and their consequences accounted for wnen inter­
preting the results (section 2..4). 

• The debate about the relative merits of anaiyses 
based on aggregated versus dis89gregale<i d.ita 
was essen~a1ty closed based on the lina! sat of re­
sults presented at the June 2023 meeting. Although 
differences In preferences ootween th£- analysts re­
maim;d, the fwo approaches provide similar retuits 
when appropriately co,1figured {section 2.2, 1). 

• The response variables m0!-'litored as part of the ICE 
were considered to be direct measures or proxies 
for African penguin breooing success or posi-,fledg­
ing survival, but did not measure impacts of island 
closuras on African penguin adult suivivai or imrna~ 
ture survival. The Pane! interpreted the estimaied 
impacts of fishing on foraging-related parameters 
orily qualitatively and did not /rttegrate. !hem _into 
tl'le Inferences regarding overall impacts cin' pen­
guin population growth rates (section 2.2.2). Only 
the predictjons for Oassen and Robben islands are 
discussed in detail giveri the concerns regarding the 
use of foraging-related variables (see s,ection 2.2.1) 
and the fact that only estimates based on chick 
condition are available ror St Croi~ and Bird:islanps 
(section 2:3.2). 

• overall, the re$ults of the ICE for Oasser, and Rob­
ben islands indicate that fishing closures ar0und, 
the b.reed i rig colonies are Ii kel y to have a positive. 
impact an population growth rates, but that tha im­
pacts may be small. in the range 0.71,.....H1 % (ex­
pressed in units of annual populatlon growth rate). 
These impacts are smaU relative lo lhe e:.timated 
rates of reduction in penguin ab\Jndc!nce for these 
wo colonies over recent years (section 2.3.2): 

• The change in population growth rate et;timated in 
Section 2,3 did not include impacts of island clo­
sures on African penguin adult survival .or immahir'e · 
survival, which are liKely to exist based on evidence 
for other situations, but cannot be quantified for Af• 
rican penguins {section 2.4). . 

• The ICE is completed. Future closures cf for-age­
fish fishing around penguin colonies would be_ !i~ely 
to benefit penguin conservation, but wm need to be 
part of a larger package of conservatio.n mea~ures 
as SIJCh C!osurE!s alone would be unlikely to iuver.se 
the wrrent dacii:ie in penguin popU!aticn ·ni,iflibers 
(section 2.3.2}. • 

7.2 Calculatll'lg the cOllts to the fisht-ry associated with 
closures 

• Implementing closures will impact the fishing indus, 
t1y and local communities lo .some extent, but ac­

• • cura~ly quantifyitig this is cmillenging (section 3.1). 
• Toe OBM and SAM arli! !lppropriate m~thods.fores­

timating .costs. to th.e fishery but their result should 
be·considered primarily in a relative sense (section 

:4.4) an(I l:ls measur:es cf short-n.Jn impacts. 
• 'The 081111 quantifies the. Impacts of cJ..:isures under 

• the assumption that catches that occurred in the 
closed area when it was open are a measuro of Iha 
catches thatwould,have occurred lfthe closed 2rea 
was not clos.ed (11ection 3.2}, 

• The OBM likely overestimates the toss in catches 
due to closures, to an unquantified extent, givan its 
assumptions related to the set of opportunities that 
.are available lo raplaoe ~ches in closures, particuc 
lar!ythose considered "irreplaceable" becai..se all of 
111e catch on a given day occurred inside a closure 
(section 3.2). 

• Understanding the impact or closures on the net 
revenue as well as changes in catches is important 
for understanding both the short'-run impacts ano 
the potential long-run impacts due to changes to 
the fleet composition, shore-side infrastructure, and 
coastal commur1ity dynamics (section 3.2) 

• The predicf&d impacts or closures depend on the re­
liability of the estimates of lost catch from the DBM, 
_wt, ich the P~nel agrees is likely to prQVide overes~~ 
mates {section 3.3). 

• Because SAMs are designed to.analyse demand­
Jriven impacts in the local economy (e,g., change in 
consumer spendirig), these. models fend ta overes­
timate the impacts ofsuppJy-side shocks, such as a 
reduction of catch {section 3. 3). 

7.3 lssues perti~nt to evaluating trade-offs 

• Thero are lnree primary trade-<iff axes to consider 
when selecting closures: (a) the benefit to penguins 
of the dosure; {b) !he cost (economic and social) 
to the fishing inoustry and the communities where 
fishing and processing operations are based; and 
(c) the abi6ty to evaluate the effectiveness of the 
closures (section 4.1 ). 

• Closed areas to protect penguins d1.11ing breeding 
should be year-round, un1ess reasons demonstrate 
other.vise·(section 4.1 ). 

• If desigrated, closed areas to protect penguins 
should be reviewed a1 a time when resu!!s are 
available to investigate iife-history processes such 
as juvenile recruitment. and adult survival, and 
tier,ca 'population gmv.rth rates. This inay be at 
a time between 6 and 10 yea.rs after designation. 
Other reasons to review such ctosed areas might 
Include major socioeconamfc changes ln the fishery 
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Table 7.1: Prioritised summary of research ano other \al.!ks. Short-term tasks pertain lo Ille n~\ 1-2 year.., medl1.1m-tanr, tasks to the next 2-5 \f&affi and long-term laslts tt,e next 5-,. years. The 
rela!ive priorities and timings reflect an Integrated outtome of the Panel, wtiich assigned priorities and timings to each task. 

Task. ··-· __________ ., ___ · ·----,---- ... . . · ,.............. . .. ·· -•-.. ~-Re-t-at-iVe priority Timing 
1••A_W __ """"""""'"'•~-- ·••.--w•-..-··.n-•~rn•~n••·•~h-• -, n.~. , .............. ~•y•~•·T·--- ·---~--·····•.v-• v .•• ---h.·h.·· ... • -----,-n~ ··•·-~,,. NA~..,,...,._ __ _ 

1. Refining tho ostlmallon of effects of cfu!lures 011 catches, GOP, and jobs • • 
a. E.xplore !he seasonal nature of anchov,r an(! sardine se.t!llcalches ~s! Coast) 
b. Present OBM resulls for the 1, 5, infinity cases 
c, lnvesUgate 1he impact of closures on net revenue 
d. An1,llyse the long-cun socioeconomic imp a cw 
e. Cond.!CI an in,depltl inrerpretaUon af lhe SAM resu!la 
f. Condllci SAM sensitivity analysis - regional outcomes 
g. Explore SAM &em.itivity to allocat!an of calches lo regions 
h. Davelop a Computetile General Equilibrium model 

2. Supporting evalLlalion of trade-offs, in~uding reflnlng ostlmato& of foraging areas 
a, Validate tha mlBAs given information on foraging tocaucns 
b. Summarise betwi,en-year valia\lon in ml0M 

3. Understanding end mltlgaung reasons for the det!ine !n .African r,en9uin11 du!! to factors 
ottmr than ilshing near breeding colonlGSI • 
a. Devfllop ii MICE/integrat.etl ecoayztem mqdel 
b. Test thal \he i;•Jrrerit OMP ls.adequ:.lely precautionary at low sardine -biomass for PE!fl9Uiri cons-:irvali<ln 
c. Colla!e .inQ collect data Oil ctianges in seal diet and. regional sbundonca 

. d, Conduct ttlileking afld de-pl_:i,ment of TDR tags lo ,,mdersla nd the changes in foraging tletiawou r and 
dlstriuulior. in response to bunkering nolse 

e. Optimise nest boic design and d'!plciymer\f . 
f. . Conduct analys& relallld lo ciimate cl'lllllge Impacts and the variatlle role ot SST on dilferent regiom;/ 

penguin colonle::: • • , • • • 

g, • Further explore the relaUonship between adult survival and sardine availability (e.g,, tagging data 
preferably matched to S$lima1e1; t'.lf reglorial samlne abundarn:e) 

4. Future monitoring lo evaluate eff9ctlvenuss 
B. Co~tinue counts DfbreedJng number5 at as many colonies as. possible 
I:), Monitor adult survival of periguins using low dish.irt)anca methO<ls such ire PIT tags and readers 
e, Coritinue (o monitor brnMlng suctess 
d. Use nuklmaticweighhridges to monitor weights of adult pengwns 
e. Use weigh~ridges to monHor weights o! PIT tagged adults + GPS tracking 
f. Deploy Um1:t--depth-rncorder lags (tcigeth8f".with GPS UAits, accelerometers, or video recorders) 
9. Apply telemetry mathlXl~, to examine impat!~ of vessel rioise (including frombunkertng) 
h. Use drones foc monitoring • • 
j. Use PIT-taggirtg of Juvenile penguins to u nders !arid survival 
k, Cancuct l'ldeo-cam studieu;fadul\ group foraging behaviour 

6. lmpf'QVing communication and tollal>oration 
a. lmprov0 proce$SeS arid platforms for sharing data 
b .. Conduct collaborati\18 work$hop$ to share lnforrruitlon, Jolnlly discuss oompramlses and seek solutions . 
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Medium 
Medium 

High 
High 
lilgh 
Low 
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and processing, or stock abundance, or similar con• 
sequences of prey resource change (section 4.1 ). 

• Analyses naeded to determine juvenile racruitment 
and survival, and adult survival, will r~quire closures 
of between 6 and 10 years aft.er closure designa­
tion, ii .adeQuate responses are to be delarmlneo 
(section 4.1 ). 
• Monitoring should take placeirrespectiw qf wheth­
er .there is an exµerimental (alternating open and 
closed) coniponerit to the closure prograrn-(ssction 
4.2). 
•If an experimental component is to be part of any 
closure regime: (a) it should be focu~ ori param­
eters such as juvenile recruitment and survival, ana 
adult survival in addition to those relat.id to b~eding 
succes(! mon!klred during the ICE; {b} the weskim 
and southern Cape regions should be the focus.of 
any future experimental closure program given data 
availabaity and the abili_ly to undertake regular mon­
itoring; and (c) it Is desirable that a power analysis 
ba oonducted to identify an appropriate seque11~ 
of (possibly alternating open and clooed) dosures •• • 
(section 4.2). 

• Penguin foraging areas should be quantified for 
trade-off analyses delinaaling • ml BA& using ARS 
mathods {section 4.3}. • 

• Conservation actions should be spraad lhrougllout 
the range of the species given that each regiorl Is 
subject to different biophysical and anthropocentric 
threats (section 4.4). 

• Tho following considerations are relevant. to d~c 
signir.g a framework to help decisiory makers select 
closed areas (if any): • • 
oAn opfrma1 soh .. tion (or acceptable "balanc~·) be-. 
ween competing objectives is not simply otit~in0d 
by closing 50 percent of any given area. • • 

o One approad'I is lo find the point at Whcll 
the change in benefits to penguins (by In-. 
creasing closures} matches thi; ch,inge 
in costs. • • • . 

o The trada-offs between costs to the fish-· 
ery and benefits to pangu!ns in terms 
of the size of an area closed will differ 
among islands and a,:nong sectors within .. 
the fishery. Consequenl!y, 1ha:benefils to· 
penguins and costs to .industry stioulcfb;a 
considered by island (or region) and not 
simply at the national lavel (see sec:ticri' 
4.5 for aspects of each major breeding 
colony that ara relevant for de.cislon mak­
ing). In addition, given the hateroge,~ity._ 
within the inclustry, expressing :c.r;ists a,id 
job losses by sectof (e.g., for.·sn:iall scale 
operators} would also seem appropri;rte. 

o Gare should be taken when 1nterpre:ir1g 
tt1e estimated impacts to the fishing in­
dustry given Ille OBM likely provides_ an 
overestimate of uncertain magnitude .of 
the loss in catcti {see Section ·3_ 2) sq the 
results of the OBM and hence the SAM. 
mooei should be considered prirnMi!y 

in a relative sense and hence used for 
ral"lking closure options. The relative 
ranking of a closure may, however, be 
sensitive to how catches are allocated to 
local communities. 

·o The economic analyses are only able 
to quantify the social effects of closures 
in terms of job losses. and future work. 
shotild consider broader social conse­
quences of reduced catches, suet, as 

. measures of communrty well-being. 
• The OBM indical@s that the ability to replace catch­

es currently taken in penguin foraging areas, and in 
turn 1he impacts of closures on the fishing industiy, 
differs among colonies (most difficult for Oyer Island 
and St Croix Island} (Figuress. 4.4 and 4.5}. 

• The likely effectiveness ofclosures for mitigating the 
decline in penguin abundance also differs among 
oolonies given their variable rates of declines (larg­
est declines in St Croix Island) and the presence 
of other factors unre1atei:l to fishing contributing to 
those declines (e g., bunkering Close to SI Crcix ts• 
land) {section 4.5). 

• It ls poosible lo design closures within ihe overall 
foraging area to minimise lost catch for any given 
choice of percentage of penguin foraging area to be 
protected (Figuress. 4.4 and 4.5). 

7.4 Monitoring and research to determine causes for 
the primary reasons for the decline 

Section 5 provides details on potential scientific: research 
qu~stions related to the African penguin population decline, 
including as.sociated.monltoring techniques. Key tasks are: 

1. Con~nue lo conduct counts of breeding numbers of 
Afric-an penguins at as many colonies as possible in 
as many years as possible. 

2. Monitor .idult su,vival of African penguins. A com­
parison of 1ima time-series of adult survival at dif­
ferent CQ!onies would. help resolve which drivers 
are hav:f!9 the strongest jnf!uence on population 
change. !n omer to minimise disturbance lo colo­
nies; monitoring should use techniques such as PIT 
tags end readers at colonies where this is praciical. 
Use of linear gi-ouiid ar1tennae are feasible when 
extensive areas of beach need to be. monitored for 
PIT tags; elsewhere antennae c:an be ineprporated 
into weighbridges where these are in use. 

3. Continue monitoririg of breeding success where 
i~ can ba done without disturbance; however, the 
Panel considers that metrics such as chick weight/ 
body condition/growth rate represent weak pr"O>:ies 
of breeding success and may not be cost--effeciive. 

4. Use automatic weigh bridges to monitor weighw of 
adult penguins ·at the start and end of breeding, aio. 

this ;should provide a direct measure of the C<Jsts of 
breeding in terms of the impact on penguin body 
condition. 

5 .. Us!) automatic weighoridges to monitor weigMs of 
PIT tagged adu!I penguins; dep~rture body mass 

r-, 
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prior to foraging and reti.lrn body mass subsequent 
lo foraging should provide quantification of fora!Jirtg 
efficiency, and potentially meal mass for offiipring. 
Such work will be valuable in ltse!f, but would be es­
pecially valuable if complemented by GPS tracking 
of some individuals. 

6. Assess behavioural responses of foraging .adult 
penguins using GPS tracking studies~ these. will 
likely remain limited to the period when-aoults /\ave 
relatively smalf chicks. However, deploynier'lt of 
TDR tags on these.adults (together with GPS-unils) 
would provide much improved data on the foraging 
locations along the path of tracked birds: 

7. Conduct foraging studies uSl!'l9 telemetry methods, 
to f:.Jrther determine the impacts of vessel nqlse (in­
cluding from bunkering) on foraging liehaviour. • 

7.5 future ros<1arch 

Sections 1, 4 and 6 summarise hypotheses related to as­
pects other than fishmg near island breeding colonies lead­
ing lo reso1,Hte competition, that GOUid explain past atld 
ongoing declines in African penguin populations. Section .6 
identifies data sources and analysis methods.(inciuding tbe 
use of Models cf Intermediate complexity for Ecosystem 
Asses;,ment-MICE) that could assist in unaerstar,oing me 
effecl of ttiese aspects and how 1hey can be mitigated. 
Section 6. 3.1 offers further information related to thE:i po­
tential for i;;hanges in the biomass of prey species to_atfect 
African penguin population parameters. in particular explo­
ration of the conseqLJE1nces of using the current QMP_t9 s,~ 
catch limits for anchovy, sardine and round heirin~. Toe 
tatter exploration may leaci to different results than _those 

Penguin colony, Bird Island, AJgoa Bay (photo BM :over) 

found by Robinson et at {2015), given Ille current (more 
depleted}statusofthasardine population and an OMP that 
feads to constant catch limits over ranges of low sardine 
biomass, and spatial constraints. 

7.6. Other -

If designated, closed areas to protect per1911ins sh"ou!d be 
reviewed at a time when results are avaifab!e to investJ.. 
gate life-history processes such as juvenile recruitment, 
and adult survival, .and hence population growth rates, This 
may be at a time b-etween 6 and 10 years alter designation. 
Other raasons to review such closed areas might include 
major socioeconomic changes in tha fishery and process­
ing, or stock abundance, or c;hanges iri. estimates of core 
for.a.ging areas, for ex.ample, due to mlBAs being bas_ed on 
where foraging occurs and not eotire tracks, orsim ilar con­
sequences of prey resource change {eection 4.1 ). 

7.7 Communication and collaboratitii1 

. Continued communicatiori, collaboration,. and transparen­
cy of research data and analyses, are strongly encouraged 
to build trust and strengthen progress towards seeking 
acceptable solutions. Working collaboratively will furth~r 
enhance the eff'ecliveness and social acceptability of man­
agement measures and decisions aimed al mitigating the 
decline of the African penguin. 
Ctea'r, fair and ol)jedive communication around this cone 
tmversial issue Is important to ensure the best possible 
outcomes for penguins whilst respecting that conservation 
decisions may impact to varying extents on livelihoods and 
camm_unity wel:-being. 
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APPENDIX A, 
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total e!towable catch: That closed box was implemented by 
the European Commission in 2000 ancl is still functioning. 
He was appointed by Scottish Government Ministers to the 
Board of Scottish Natural Heritage (SNH), the statutory atj­
viser to Scottish Government on wildlife conservation and 
management. where he has ptayed a role in developing 
government policy in wildlife c:onse.rvalion arid manage­
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APPENDrx B 

EXTRACTS FROM THE TERMS OF REFERENCE 

1. BACKGROUND 

In lhe mid-2000s, a substantial decrease in the numbers 
of adult African Penguins Was observed off westerri South 
Africa. In response to this observed decrease. from 2006 
and I.ha potential impact of food compelitton ootlNeen 
penguins end fishers in the vicinity of brt!edrng islands; a 
study to assess the effects of closure to pi;rse-$eine Iishing 
around penguin breedi119 colonies was initiated in .2008. 
Since the study required income sacrifice from the in"dus­
try, (hi$ study, the Island Closure Experiment (ICE);-com­
prised two parts: (i) a feasibility study (2006-e- 2014) during 
which purse-seine fishing was prohibited in an alternating 
pattern around two pairs of nearby colonies and.data_ oo 
penguins (as well as on small pelagic fish from 0the rou­
tine pelagic fish management procass) wei-e collected to 
detamine whether an experiment would have adequi.~ 
statistical power to detect a signifi~nt effl?lGl: of .do;3Lirejf -: 
such existed; and (ii) an experimental phase (2015-2019). • 
when, these altemating island closures were continuea 
with me associated continuation of the monitoring dl1t1ilg 
the feasibility study. Tho results, however, !eu to a lengtlw 
debate with dichotomous views. Toe plans for and results 
of the ICE were regu!arty reviewed by DFFE's: Small P<r 
lagic Scientific Working Group, informed by the advice pro­
vided from an annual review, i.e., a DFFE review, meeting 
of world-leading quantitative marine resource scientists 
on le11 occasions since 2005. Mesi recently, the scien!ific,· 
resw!!s have been debated in the peer-reviewe,d literatt;_re 
(Sydeman et aL 2021, Butterworth and Ross-Giliespie 
2022, Sydeman et al. 2022). 

A Governance Forum (GF), comprising researchers ar.d 
managers from the Bra11ches: Oceans and Cm;sts • and 
Fisheries Management as well as SANParks (South African 
National Parks), was established in 2021. The ·aim was 'to 
prepare a comprehensive Synthesis Report on the current 
state of knowledge relating to African Penguins, island olo-­
sures, fisheries management relevant to African Peng,irna. 
and the socioeconomics of island closures and penguin­
related tourism. The Governance Forum.e!>mpiled a report 
tiHed • A Synthesis of Current Scientific I nformaticn Relating 
to the Declfne in lhe African Penguin Population, the Small 
Pelagic Fishery and Island Closures• (DFFE 202f} which 
collated science over the last decade on penguins, small 
pelagic fisheries and tl'leir interactions including th(3 1$1aM 
Closure Experiments. The Synthesis Report was'further 
scrutinized by two independent reviewers who proVided 
extensive comments; !he GDvemMce. Forum's Exteru.lotd 
Task. Team (which added fishing industry Md conse·rvatibri 
NGO representation to the Governance Forum) and ,tien' 
tne Minister's Consultative Advisory Forum fo,· Marjne Uv~ 
illg Resource$ (CAFMLR), Commer.ts on that Synthesis 
Report and recommendations produce<i by Niese groups 
remain contested. 
The Department now seeks t6 establish an international 
Pane! of Experts.te-

a) Review the interpretation of the ICE 
b) explore the value of island closuras in providing 

mean.ingful beneiits to penguins 

c} review the processes and outcomes completed 
through the GF and the CAFMLRproress 

·d} ·make.recommendations on the implementation of 
• • island ctosures, including spatial delineation, time 
. frames. and 

. e), ~dv_ise on furttterscienoe and monitoring methods. 

2. OBJECTIVES 

• The !nlemational Review Panel will-
.- .a} ·!"{&View the quanUlative scientific analyses of the 
' . Island Closure Experiment (ICE) and subsequent 

• publications· lo evaluate wh_ether the scienliflt evi• 
dance from ICE indicates that limiting small pe­
lagic fishing around coionies provides a meaning­

. ful irnprovemEilnt to penguin paramlllers that have 
.•a known scientific link to•populalioh demography in 

the context of the present rate of populabon decJine. 
Assess !ha cost-benefit trade-off of 1 i costs to fish.­
eries, versus 2) the proportion of penguin foraging 
range protected during the tireeding season, for 
different fisheries exclusion scenarics, The losses 
to the fishery should be fleshed out using available 
economic infurmation, such as was used iri the GF 
and CAF processes. The panel may also comment 
on 1he limitations ofavailable information and meth­
ods (data collection) to improve the.assessment of 
P,OSilive _penguin outcomes as wen as fishery im­
pact Costs to fisheries must Include an assessment 
al repiacemeni costs aoCfl:led during periods closed 
tc fishing during the.ICE. 

b), Within !.he context of an urgent need to implement 
timeous conservation actions for the African Pen­
guin iina con_sidering the information and rationale 
of ttie various scientific reviews and associated doc­
uments of the Island Closure Expi,riment evaluate 
the e-.idenoo supporting the benefits Qf fishery re­
strictiDns around.African Penguin colonit!s to adopt 
precautionary measures by implementing long-temi 
fishery resilrictions. 

ci} If closures or fishing limitations are vlewed lo con­
tribute positively to the support cif the African Pen­
guin population, recommend a trade-off-mechanism 
z; a bas·is for setting fishing limitatio11s and map­
ping. This _mechanism must consider a potential 
positive return to periguins and the impact on fish­
eries. (As a basis for discussion the Governance 
Forum Approach and the CAF approach can be 
considered.} Consideration must also be given to 
the current state of observations, data and analyses 
(Penguin. Environmental and Fisheries Economic 
dabi), Recommendations on these can be Included 
under. future science considerations. 

a: Delineation of fishery no-take areas around 
si,c African Penguin colonies (Dassen ls­
lani::t Robben .Island, Dyer Island, Stony 
Point, St Croix Island and Bird Island) arid 
the duration of the c:losuras, considering 

•~ ,v• -:.•.It 

• ·!· ::f:--:t~t~ ·.·i.-. .=::~ ~ 
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life histoiy !"aits, a.g., age w!'ien most ci1rds 
start breeding, and associated duration r;;,. 
quired to signal potential population be11• 
efits. 

d) Recommendations on the scientific work ihat is re, 
quired to evaluate the effectiveness of sucl't no-.take 
areas. 

e) Recommendations about what scientific won< is ap­
propriate in the short term to determine the domi­
nant causes of the rapid and concerning· rate of 
deciine of the penguin population, including •rec­
ommendations about the use of ecosysiem mbo'~I 
approaches such as MICE (models of intermediate 
complexity for ecosystem assessments). 

3. PANEL PROCESS ANO PROCEDURES 

a) The panel should attempt to reach a consensus bui 
if not achieved, names supporting each of ttie alter• 
native views should be noted. There should be.no 
voting. 

bl Virtual and ph~ical meetings are not prescribedal 
this stage. One option is to have one or two brief 
virtual meetings to familiarise the panel with the key 
issues. lonoweo by a weei<-long physical me0ting 
in Cape Town to wrap it up. Traver expenses will 
be covered by DFFE. [Panel members may opt to 
join the weekly session virtually if travelling !s not 
preferred.] • . 

c) Members of the Panel of Experts wiJ; be remunerat-' 
ed in accordance with the Rapublic's Public Finance 
Management Act, 1999 (Ac! No.1 of 1999) ~nd,the 
m1sociateo Treasury RegulaUons, and in particular, 
according to the remunerative stn.1ctura for·non-of. 
fi6iat members of Commissions and Committac>s 'of 
Inquiry in consultation with the Minister of Fintmce 
for this panel's proposed woril. . 

d) Meetings may include closed meetings, meetings 
with protagonists separately and 1oge'J1er. . , 

e) DFFE Wlll appoint the Chair of the Panel and Iha 
Chair will report directly ta the Minister.. 

f) DFFE will provide secretarial services. 

4. TASKS 

The following tasks are required from !he panel (administra­
tive and secretarial functions will be supported by OFFE): 

a) Panel Members must agree to being available and 
accepting these Terms of Raferer,ce and constitute 
themselves as a Panel with the Chair. 

b) Notifrcation of stakeholders about deadlines far. 
their submissions. 

c) Drawing up of a list of attendees at plenary meet-. 
ir.gs where suomissions are heard, indicating who. 
are key participants and who are observers (Sec­
tors will be asked to submj! names of obsB~r? ii-i. 
be invited). 

d) The appoiriied Panel Members to me&t with OFF!; 
Senior Managers lo clarify their !asks and o:.itputs_ : 

e) Review documents and information • pertaini119 io 
proposed island closures for penguin popufaHon 
recover/ support. While these will fnit:ally IJe G(im­
posed of an agreed selection (by local scientiSili 
and stakeholders) from the extensive number c,f 
documents produced over the last 1.S years, ·pane:1 

members may request any additiOflal -documents 
such as sc1anlificwor1<ing group documents, Docu. 
rnents to be c:ategortsed into (a) those relevant 10 
the interpretation of the ICE results, (I>) documents 
that propose iSland closures including stakeholder 
ry;lPOrts: submittacl during the ETT and CAFMLR 
processes aml (cl other related documents. This is 
required to facilitate the par,e! dividing. its focus be­
tween 

an initial assessm~nt of whether the 
anal)"Sis of !CE supports the view that 
island closures will benefit penguins, and 

ii. if (i) suggests that isrand closures will 
benefit penguins, what closures should 
be implemented, or what are the_ traqe­
olfs involved for such closures. 

I). Meet with conservation and .fisheries sector scien• 
fists and where each will be allowed to present their 
·arguments/interpretation of infQrmatfon. (At panel 
disuetion, other scientists, and ex~rts may be in­
vited to make presentations.) 

g) . Respond to objectives (a) to {e) above. 
h) Prepare report on outcomes. 

5. OUTCOMES ANO RECOMMENDATIONS 

a) Recommend whetner, based on tM results from 
ICE and other avldance-based information, island 
closures are likely to benefit penguins. 

b) Describe the scientific and evidence-based ration• 
ale for recommending implementing/not implement­
ing fishing limitatio_ns around p1;nguin colonies 

c) Make recommenoet1ons about whether a percent­
age{%) of penguin foraging range and other biolog­
ical criteria (such $$ regfonal representation, popu­
lation recovef"/ potential, monilori~ and evaluation 
potential) provide a basis for determining benefits 
from ci_osures for p)engu!ns and assess the merits af 
different prapo~ me)l.l1ods to delineate important 
pencuin foraging habitat. 

d) Make specific recommendations on trade-off mech­
anisms for island closures in the e11ent that the pan­
el .finds that tl\e results of !CE and other e.vidence 
demonstrate that island closures are likely to benarrt 
penguins, including specific areas and durations. In 
addition to recoriunendations ciii. irade-off mecha• 
nisms, the panel must preferably advise on biologi­
cally meaningful pe!lguin hab ital extents for fishery 
limitaHons per island, i-eci:immendatior:is must be 
spatially and temporally explicit, and provii;led on a 
map. [OFFE wm provide mapping capac:ity.J 

e) Provide advice and recommendations on best esti­
mates. and uncertainties. of the ratio bet'Neen pen­
guins gained and losses sustained by the industry 
as a result cf island closures ror flJture suggested 
closure options 

f) Provfde advice on a weU-struciure<J analyses frarne­
wor~ to monitor the impact of island closures; in­
cluding what panguin and fish data needs to be 
collecteEi; how benefits to penguins rue to be deter­
mined; and how L'lesewill be analysed, 

g) To. recommen_d scientific analyses, including but not 
!iriiited to MICE, to cletermine the reasol'IS for the 
decline ln the penguin J)<)pulation:_. • 

897 



APPENDIXC 
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DEPLOYMENT OF NEST BOXES FOR AFRICAN PENGUINS 

At Bird Island in tne 2000s, only aoout 1% of African pen- nests, so the gain in breeding output from such nests is 
guins bred in natural burrows in tile remaining patches of uncertain. • 
guano, so the majority of nests appear to bein suboptimal At Stony Point, Afrie<1n penguin adults and chicks were 
nestmg habitat (Lei et al., 2014): In an effol'I to 'mitigate the on average heavier in artificial nest boxes than in open 
impacts of guano removal, artificial nest siles.(neiit boxes) ne$ i;lut for the sampl,i nesting in nest boxes were tower 
of a variety of designs and materials have beer:, cqn{Wl.lct- in nest b.oxes with tiighest soil temperature (Espinaze et 
8d for African penguins at a number of colonies, rncludfr19 al., 2020). There is evidence that ectoparasite abun<taru:e 
Marc;us tsland (Salda11ha Bay.), Halifax ISiand (Namibia}. ~l'l be higher in.pef19uin nest boxes that arewamier and 
Dyer Island, Boulders Beach, and Robben lsland.(Vl.~~tem drier than· other penguin nests (Espinaze et al., 2020). 
Cape), Stony Point (Betty's Bay}, and Bird Island (Algoa Fibreglass and cement-fibre nest boxes establ!shed at 
Bay) (Sharley et al., 2012; Espinaze et al., 2020). :rt,ese Stony Point in the 2010s had higher soil temperatures and 
were first developed in the 1980s by \Nilson and Wilson lower relative. humidit-J than did pengui11 nests under bush-
( 1989) at Marcus Island and had some success-in imprav. es, and held larger numbers of ticks and fleas (Esplnaze 
ing African penguin breeding success. Penguin nest boxE!s etal. 2020) and so design of penguin nest boxes needs to 
nave also been used successfully to increase breeding svc- consider not only the breeding suooess achieved by pen° 
cess of little penguins in New Zealand and Austral)f-1 {Perri-. . Q_uins in boxes compared to those 111 other nest types, but 
man and Steer., 2000; Sutherland st al., 2014). Sut11$r!add .•• l:ils:·q how penguins mighi be affected by er:topara:,ites and 
et al. {2014) concluded that 92% of nest POxes installed.· •• stress in box.es that tend to overheat and dry out. Espi--
for more than 6 years for little penguins at Phillip Island, naze et a!. {2020) suggest !hat glassfibre, concrete, and 
Aus!talia, were occupied, and that nest bo.xes increased other hon-porous material nest boxes for African penguins 
survival of eggs to h<1tching by 8%, increased survivatcif should be re~vatueled and that It may be batter to con-
chicks to fledging by 9%, and increased fledging wefghts. struct nest boxes rrorn rriLICh more porous material and with 
of chicks (wtiich is lil<ely to increase posU!ed9ing survival} betterventilatlon designed into the structure. 
by 11 %, leading to a significant local increase in breading ,~ ~ .,, 
numbers. ' • 

"> -...-~·:" 
At Robben Island, penguin nest boxes were installed .• .;,.•,,·· -: 

(22 triangular plywood boxes in 2001 and a furthor ·37 in ·,. 
\ . ..:. 

2005 and iO in 2D10, plus 70 fibreglass· curved bo~es in 
2007) and the breeding success of penguins in ,1est boxes 
ancl in other nest sites was monitored each year (Shertay 
el al 2012). There was no difference in hatching or. fter:Jg. 
ing success between wooden and libr&i}lass nest boxes. 
Rela~ve lo pairs in nests under vegetation, birds nestifiy iri 
the open had significantly lower egg sµrviva! during inr;uba-: 
lion, but egg survival was no different between birds und~r 
vegetation and birds in nest boxes. However. the chicks of 
birds occupying nest boxes and nests in abandoned buildd 
ings had higher survival than chicks .in nests under vegeta-
tion, with about 10% more chicks fledging per egg laid from 
ne$t6 in nest boxes (Sherley et al., 2012). Chick &u~al 
was also higtier in nest boxes 1han in surface nests and 
nests under shrubs during the chick-guarding st.age on Hal, 
ifax Island (Sherley et al., 2012}. Sherley et al. (2012) C(}n­

ciuded that 'provision of artiiicial nests can improve breed­
ing productivity for penguins nesting in temperate c~mes 
and coulc1 help stem the decline of the African p,en,guln". 

Triangular nest boxes, Robben.Island (photo BM Dyer, 

At Bird Island, some nest box desigris provide protection 
from predators but trap heat and have adverse effect:, on 
penguin breading success (Welman and Pichegru, 2023) 
and in some cases have now been removed (1!nd repl~cad 
with new designs in!ended to pei'f orm better. A double-lay-
ered ceramic nest chamber installed at Bird Island sjn~ 
2018 appears to perform better than eXpOS!?d surface 
nests, cement nest boxes, or natural nests, by overheat-
ing less and by maintaining higher humidity {'Neiman ,.nd 
Pichegru, 2023). However, penguin breeding success has 
not yet been compared between ceramic nests and oUwr 

,,.... 
~ ' 

Ceramic nest boxes,. Boulders (photo BM Dye~ 
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APP:E.NOIXD 

TECHNICAL SPECIFICATIONS OF MODELS USED TO ANALYSE THE ICE DATA 

1. Mlxed-(!ffect modols used to estimate fishing impacts on penguin reproductive success 
Two main class.es of mixed-affect models were usadi referred to as closure-based and catch-base<1. Technical specifica­
tions are provided betpw: 

1.1 Closure-based models: 

The model equation for tho closuro-based.estimator,ippi_led to the aggregafod da!awas: 

fl.FY) =<X:o + oc1 1, + ex:~ k,~ + :or..3 ifq, + Y,. + E\t (1} 

where f . is the average response variable for year y and islano i. PQ$Slbly log-tr.-.nsformed depending on the data source, 
i = 1,2 Jt11e Island, y :c 2008, ... ,2019 is the Year, X/J'0is a binary for the treatment {open = 0, dosed=- 1} applied at isl and 
i 01aring year y, /

1
1s a binary for the colony (Dassen = o·, Robben= 1 or Bird-= 0, St Croix= 1), ocO' «

1
, oi::

2
, 0::

3 
are fixed ef­

fects (OC
1
is an island effect, c<

2 
is a fishing effect applied when the atea around the colony is open, and oc

5 
is tile treatment 

x Island interaction), Y is a year random effect, and £(,y is the resid'ual error. 
Details about how t~e various roopone:e variables were pre-pro~ are provided iri. Ross-Gillespie and Butterworth 

(2021a) and 81atterworth and Ross-Gmespie (2022}. 
Models applied to disaggregated data included ths same-fixed effects, but the rarnfom effects varied depending on the 

response variable. 
For chick condition, the random struciure requested cy the Pane! included a Year effect plus Month nc,sted withiri Year, 

plus the Island nested within Month and Year. 

Yi,y,k,1 = {10+ P?-IJ' + {32z1+ /J3 X"'z1+ b1+by,k + byJ<'I -f E./\k.i! 

where Yty,k,1 ii, Jhe com;fition of individual chick I in year~- island/ and month k i: 1 ;2 is the fsland,y = 2008,,.., 2019 
is the Year, k = 1, ... ,K is !he Monti\ Xo, is a binary for !he closure treatment (open = 0, closed -= 1} applied at ~land i 
during year y, z, is a binary far Iha colony (Osssen = O, Rot>ben"" 1) chlCK[belongs to, {Jq /3y P~ P3 are fixed effects and 

by,by,lt_bAi are random effects, by ~Normai(O, Oil, by;, -N□mial(O, O~), by,lci-Mormal(D, (Ji), arid E.r.w-N□rmal(O, a;, is 
tne res10ua1 error. 

In R lmar syntax: 
Condition - ls/and/C/osure,;(f1Yeal}+(1 I Y11ar.Month) +(11 Year.Month: Island} 
Tha significance of the Island x Closure interaction was evaluated t,y comparing the full model with one where P

3 
= o using maximum like6haod ( Sherley, 2023). 
For chick survival, equa!ion2 in Shirley (2023-) gi11e:S the m~an hazard function as: 

A =,; + Q X +-·/J ';;,: + f}_x 'z + W + Ci> + W 
'):o,\I Pu F-'1 y rt 1-',-·y I y y,1 y,ln 

where rl IS nest ID, fJ,,, /Jl, f32, /33 are fixed effect paramekrs, and lil -Normal(O, ~). W -Nomial(O, o~) arid 
wl?i" -Normel(O, cr~) are random effects for Year, Year .x Island and Year"' lsiand >< NastlD, resp~vely. 

1.2 Catch-based models: 

The mod~l equation for the catch•basoo estimator applied to 111e aggregated data was: 

fl.F,) =Po+ P/1 + (J2Ci,y+ P3 li cf,y + ~ -1- £,,Y (2) 

where CIJ is the catch (of ancllovy and/or sardine) l.iken v,iithin,t"ie 20-km /:!rea around island i during year y and other 
variables are as defined for equation (1). Parameters {30' p1, P2,131 are fixed effects, the last corresponding ro the Catch "' 
Island interaction. A simpler mode! with a common catch effect for the tv.'o paired island& /fi3 = O)wassuggested for t,'ie east 
colonies given the obset"Ved negligible catches around Bird Island except during the early years. For such a model, catches. 
need to be either in absolute Yalues (as in equation (2)), or norrnalieed using a common average catch for the island pair. 

Once the parameters llre estimated, the effect offahing el'ound colony 1 on the response variat>le {le, be ltal'ISiatoo into 
lhe effect of keeping Island i open on the island's penguinpopulatiofr growih rate) is predicted using: 

{3) 

', ;{,i,,,i_ :;ii~t~· ]f'.{~,;~;iit· 
----1. ;'·'· ··.:..,,.: ; ·-· • y ~-~ 
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whem ~ is th~ average catch taken around islaml f during years when fishing .around that island was allowed. U$ing as 
predictor iha average calch over open years would afford consis!ency with the q!osure-based estimator. 

The formulation above differs from the catch-based estimators used in the past (e.g., Ross--Giflespie and Butteiworth, 
2016b) where. catches used as covariates were nc1TT1elised with resp~ct to Iha a~rage catch taKen within each island 
closure during the years when the island was open. 

The effect predicted from equation ·(3) would .be equivalent to me,\ effect estimated in lhose previous catch-based 
analyses that used normalised catciles only when a catch )( Island interaction is included {i.e., fl,* 0). 

2. Subset of models selected to provide final _estfma~s of fishing impacts on penguin population growth rate 

Figures 2.2 and 2.3 show results for a subset of the models presented by Sherley (2023) and Ross-Gillespie and Butter­
worth (2023b). T;,lJIE!S 0.1 and 02 provide a s.umma1y oflhe ctiaractetislics of those selected models. Further.details about 
the data preprocessing and the estimation procedures are described in Sherley (2023) and Ross-Gillespie and Butterworth 
(2023b). 

Table D.1: Details ot lhe mooe!.s 81Jplied to the !CE daJa frofTl O!is.se/1 and Rotiberi !sl;inds who!,e_ re~ul!!; ;i~ reporti,d in Figure 2.2. 

Modl!II l R.egponga 
variable 

···- --· --··---~--~-----
W1 ; Chici<: co Miti on 

Wl. i Chick: condition 

I 
W3 i Chick condition 

, 

W4 Chick survival 

W5 

we 

i Chick. SUl"'lival 

\ 
! Chick surviva I 

l ' ' W7 Fledging iuCGess : 

we 

W9 

W10 

W11 

i Ch{ck growth 

i 
l Maximum 

I oiStance 

Path le119tf1 

Trip dura!ion 

Disaggregated 

Aggregated 

Disaggregated 

□isagg~a!ed 

Aggregated 

Aggregale\'.t 

Aggregaleo 

Aggregated 
foragi119 

Aggregated 

lsland><CIOSLlra 

lsli'md•Clcsure 

I s1and+c!osura 

Ill I ii ~><Closure 

!& I ani.! ,.:Clo sure 

., 

Year+ Year:Month 
+ Year:Monlh'.lsland 

Year 

Year+ Year:lsfana 
+ Year:lsland:fl!est 

Year+ Year: l_sland 
J- + Year:1srand:Nesl 

[ Yeai 

i • • JS!at'ld :ie C fosur8 Year 

i 
L 
I 

·1s1anc1>:Cl<Jsure 

l 
~­

.lsland><Closi.lre 

lsland><C!osur<! 

lsloodwC1osure 

Year 

Ye~r 

Year 

Year 

' ; 
r 

J __ _ 

M.5.1 in sherIey (2023) 

S1 in Ro:,.s-Gillespie & 
Butterworth {2023b) 

M9 ;n Sl'lertey {2023) 

_M8 in Sherley {202S) 

S1 In Ro~il!esple & 
Bultiliworth (2O23b) 

S1 f/i Rcss-Gi!le&pie & 
Butterwort/J (2023t>) 

51 in R.oss-GilJespie & 
8uileiworth (2023 b) 

S1 in Ross-Gillespie & 
Buttesworth (202'.3b) 

s1 in Ross•Gillesple & 
Butterworth (2023b) 

si in Ross--Oillespie.& 
_ Bulterworth (2023b),_ 
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Table D.2; Details of tha model~ appiied to the ICE datafror,1 GtCioix and 8ird Islands whose results are reported in Figure 2 . .:l . 

Model ; Reapcmse 
vartable 

E1 

::egati0t1 • • Fbted effe.::ts . i 

,-.. _f---···-~.-~ ' ..... , .......... ,, .......... , ... , .,, -· "1 
Chick condition ' Disaggregated Closure 

E2 

E3 

EB 

€10 

Chick coooitian 

1 Chick condition 

' 
1, Maximum 
i fCJl'aglng 

distance 

Path lenglli 

Disaggregallld Island + Closure 

Aggre[latt!d L lsl&n<l >< Closure 

Aggregated 1 
j 
! 

Is land )C CfOSUi'I! 

Aggregated Island " Closure 

. ,.,....,...,..._~- . . -, -~ . --....... 
• Random effects • Reference 

', . 
i 

Year+ y~~,:~~;;~ .,. r -MiE.in Sherley (2023} 
., Year:Month:lsland 

Year+ 'fe1n:Mant!l 
+ Yur.Month:UJland 

Year 

Year 

Year 

i 

M6E in SheMey (2023) 

51 in Ross-Gillespie & 
Butterworth (20231>) 

I

. S1 in Ross-Gillespie & 
. ButtefWOrlh (20231'.l) 

i 
I

. S1 in Ross.Gillespie & 
Butterworth {2023b) 

E11 Trip duration Aggregated 
i 
J 

•"'''<'"' .................. k ••••• ... l:· 
Island " ClosiJre _ j Year f S1 in Ross-Gillespie & ' 

J. Butterworth (2023b) ' 
• • • ~~ • - ... ~ -~-- • ~. •◄ --T.._,.;.t 

-~;.¥-
·<"'~' •. 

• ·":;A·;_, 

Penguin nest, Dassen Island (photo BM Dyer} 
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APPENDIX E 
~~-~-··-.... _ ... .._ .,...,...._~ . -.. . .. 

ADDITIONAL DETAILS ON THE OBM ANO WHY ITS RESULTS ARE LIKELY 
OVERl=STIMATES 

The Pane! concluded that the OBM likely o·..erestimateli 
the affects of closures on lost catches given lhs algorithms 
usad to decide whether a catch in a proposed closure area 
can be replaced or not The Panel was less concerned with 
the method used to replace a catch when it ls repraceable 
(and endor$ed·the "random· approach). 

For each set made in a Closure area when lhe area was 
open the algorithm involves searching the areas within 
which it. ~n replace the "lost set". If thEJre were no sets 
outsid~ ltle c!-Osure area made on the same day (and in 
the are.a considered to be where a replacement set can ~­
cur) the set Is considered to be irreplaceable. An example 
of tnis case is given in Figura E.1. Note Iha! the catches 
off Dassen !s!and in Figure E.1 might not be considered 
irreplaceable if a longer window of ~me was available (see, 
e.g., the discussion on the c!evelopment of expecte9 catc1l• . , 
es in the RUM subsection in Section 3), and sensitivity is 
shown in some OBM analyses to a 2--day window rather 
than only allowing sets on the same day to replace sets in 
a closure area. A second cause of irreplac.eable catches 
ariseswher. considering how to match the outside sets witl1 

The effects in Figures E.1 and E.2 wouki not be a CQn­
cem if the proportion of the catch lost due to the set being 
irreplaceable (i.e., ''irreplaceable catch') was small relative 
to the catch lost due to catch rates being lower in the alter­
native sets (i:e., "opportunity loss"), but this is not ihe case, 
particularly when tt,e closure area is rerge {e,g., closures 
based on mlBA (7 km)). Figu~ E3 and Table E.1 illustrate 
tnis for a selected set of OBM scenarios and closure pro­
posals. Results correspond to estimated catch losses for 
• anchovy arid for directed sardine; summed over the six 
islands included in the analysis. Saveraf features of the re­
sults in Table E.1 are pertinent to note: • 

• th~ catch in the clOi.ure ~ ("Inside catch') varies 
substantially among the closure options (largest for 
ml BA {7 km) and least for "industry"). 

• The, catch that.is lost due to being unreptacaablei 
ranges from 8.7% 1.6 91.8% onhe total lost catch 
among OBM scenarios and the closure size, and 
is larger than 50% for some of the closure options 
(ml BA (7km}, mlBA{ARS), andDFFE). 

• There is considerable sensi!Mfy of the unreplace­
able catch (particularly for tbe larg,r ciosure ar&Bs) 
depending on whethera.set can be reused as many 
times as needed, 10 times. 5 times or only once, 

• The • irreptaceability percentage is lower when 

the inside sets (with or without replacement). Specifica!ty, 
even when there are sets outside of the closed area that 
could be matcned with an inside set, it is possible that the 
inside set is irreplaceable because there ls a limit (base . 
case 5) on how often a set oLJtside a closure can repla'ce·a , 

!=9tci1es on one day can be replaced by catciies on 
; th1;1 next day (s~n;,.rlo ''PIJJS1day' in Figure E.3), 
·b~ t)"\e·effect is smaller than the effect of the reuse 
value. 

set inside a closure area_ An example oi lllis casa is g_iven. 
in Figure E-2. •• • 

' , 

' .:.!'-~ :l 
L 

Figur._. E,1: A (hypolhetical} e.:ample of catches at Das;;en Island 
on a given day that would be "lost" owing In 1here beiny np seta 
outside the closure on that day 

1; .. ,.J .... ' :- ~ .,, .- .- - - • 

: • ~ite~te~ ~nchovy Catches 
t ' ~-,:.!'. -- . 

·--- ...;· "' 

~-~ 

Figure E. Z: A Q,ypolhelica~ example of catches eff Di,ssen island 
on a given day, some ofwtiich would be "lost" 001ng to tnere being 
sets outside tile closure on that day, but\he value of the "reuse• 
p,i~met¢r do~ not allow all oflhe catche~ ln:!he.ciosure area to 
be replaced . . . . . . . . . . . . . . . . - . . . . . 

~-.· ·_:'.:~J:. {::if _t~ji'.;f:;~r~~- '.;:;r:··.}~i:~!~~i!{tlt~!~~~~;•1r~i~t;t11~~t~~i:111
; ~!?"_·-::: . :·,:-'.};~;- 1~:· i~~~ 
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Tahle E.1: Example results from the OBM. Resul1s are i,hov,,n for severat closure options and several ways lo apply lheOBM. Blank ceils indi~ate the result& concemea are no\ available 
r'-;- . .... .... . ---• ...... ·, -· ...... .:,.,,,·--···· ·• ....................... ".,..._. ... ., .................. T 
J A.N.CHOVV_

1 

. .,,_,_ :·.· .. · . :.. .. r~ideCatc

1

h_._· .... • ... : __ :. 

: Total catch MIBA ·i · MIBA • • DFFE CAF bndu&tf'\,i 
' (7 km) . (ARS) . , 
;..-.... -,-,•··-·· " ' . ·~":·1 :·· .. ·- -..... •• ---·-*· ·" . ""1 
; ~ 2,06 ~,?..,_.,. §2.Q.1!~4_ ~j,y _l_gQ_44f .§(12 9~:!J!l.t312. 7-f. _ _ 

• __ ..,,,,,,,. • • =•. •• .•,•-••- ••••.-•• --, ,.,,.,,.---~- •~•. ,n •~ -= 

-·········-. • - .i•· .. 

,..__,.,.w -~~ -,•• --~{ 

t 

-~-- _ ..... __ J~~~~~bt_t:_~a~c~--__ . .,. ... _ _ _

1

_ _ . , Opportunity Loss l lrreplaceabil!ty. % . 
---· .. ;· . .........,....~.--•" ,. ···--·__...;J •. ··--;- ·--·-·--····,·,,·. \· ........ : --·· ··-. _, 

Model , MIBA MIBA) I OfFE I CAF Industry MIBA 
: I {7 km) {ARS) ! j • (7 km) 
~-~--Y-W _"l...,~~• • •· ~- ~ .,,.,1 - ... -+-- -- • -~---- ~ y~ .... 

BC(Random): 40 354 7 4 650.9 : 565.0 30.0 3 427.7 

MIBA : CFFE i CAF jlndustry :1 NIIBA ·1; MIBA ; DFFE j CAF i Industry ' 
{ARS) -~~ i ' . .. : (7 km) (ARS) ' ; i 

, 378.9 ·1576.i 200~:r_.c! ... 67.ti%--.. :. • ....... • ! 24-6%-r 'ii:·i¾ ·; • 10.0% 
BC(med1an) 40 694,9 14 330.4 4 703 9 i i 3 820 6 

_ BC(mediari) 28 697 .9 e 477 5 2 744.1 i 304,8 ; 30.0 5 485 7 
f Reusa "' Inf ' 

BC(median) .52 683.6 ! 25 699.3 

BC(rne<Jiani • 36 349.9 •. . 3 !:l48.2 ! : · · 

1 911.6 

;3 869.8 

4 427.9 :1 72-1.3 . • i 68.4% i 42.6% f 31.4% · · 
5 969 4 11 486.1 i1 849.3 209.6 ] 52.5% i 32.8% L20.7% i16.6% I 10A% 

2 064.4 1 • l 83..9% l 630% : I 
Reuse=1 ·1 . , 

, B~~:~i:;r 37 081.3 i : 
1 

4 068.5 ; j • 13 252 0 i 
, -~~tday ! . ..... -• ........ ·;·····"· 'L __ ..,. __ :,,_,, .. ·,J:r __ :_,:: ··.··. 

1900.0 j !. 61.8% i : 27.1% ! 
: I . , ! i / 

;2090.0 ; : 1. 62.0% i .i 30.2% i t ! 
! • . . • . . . •., I· 

•••• < • ,o-w- • S-., • - ·.,,.,1_.........,_,........,~••"".,....,,J ·:~•,.c•••••··. ,-,.~ 

: :~ROINE_ 'T' ~ •.•. ·,-"'----·- ~·'ns_ideCa(S:~L-·. - r;..,_ . 
I Total catch ! MIBA i MIBA ••:. OFFE I CAF lndus1ryt 

---"''· • •• Lf_lcm) ·;,. {A~~·· Cc;;,~c : ~ - •·l·-·,-c-cc] 

"'>••••• .. ~ .. •oM . ,,,.,., 

I 
! 

·----·~ ~:~>·····; ~::j •:::r:~~·7

~~~:.:z-r~l~pP10:,~-L~c.,~:,~~;;, · '"8A 

j"iiC,.,;;;om,. ~: =~ ,.,,., +, 0020 • 40$ < +436;' ~:1 ~RS' -l.10, a 223.s : ·;, 6 • i ~.:~ 
. ··- ·---·]l~N!pla~bility % • ,~-· -•., ,. 

1 
_(~~:) . DFFE ~ CAF rnduslry : 

, BC(med1an) 27 013.1 6 837,613 005.4·; : • 1 234.9 J 1 074.1 ! 733.0 I 84.5% 
I BC(med~n) 25122.8 5832.4 2845,?j 463,4 436.5 1730.0 •1462.2 J 6087 319.1 42.1 80.4% 

Reuse - Inf . , . J 

46.4% 33.4% I 41.9% 
45.1% 150.6% '. i 41 6% 45.8% :sa.0% I 48.5% 

I i 
; BC/median)·· 30 313.2 11 385.7] , : 375.8 270.8 

Reuse=1 ' 
• BC(median) 25 796.8, 
; Reuse= 10 
i 8C(median) . l 25 796.6 
i + Next day 
l u. - ~ ... 

2824.6 

; 2343.4. 

! . 
· - ··- ' · .. _. ••• ,- , .· ·· ·.•- .: ..... "'· .. • «. 

!1 583.7 •• i 810.7 

11529.4 ' 942.1 · l . I • 
...... - - . • ·-· ·'" . . . . •·' -··· .... I_,_ ... 

91.8% j 66.4% , 

' I 

1

48.2% 

81.9% ·1' .43.6% 
I • I 

• _ _ __ . , ,.,..t ~-~-·-!., 

81.9% 

_ __J 

(0 
0 
w 
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flJ1ure E.3: Calch iosses for anchuvy and directed sardine eslimo!P.d 'fYJ the OBM for four CIQsl.!re vropo~al$ (ml8A (ti = 7 km). mlBA.J\RS, 
DFFE and CAF) usi119 five model assumptlom, f~ur .based on the median selectiOfl of alternative O??Vrtunltles ar.!l one based 011 rar-.:Jom 
seleclian, for Heuse = 1, 5, 10 and inf (sampling w,th teplecement) specifying .the maximum nUll"lber of times each alternative opportunity 
can be used as a replacam&nt: IM!abel "P!us111ay• refers to theOBM seenariawhett a2-<l!iywilldowis used instead cf~same day !o 
define th& tat of atte rr1ati11e fish in9 opportunlUes. The tie lg Iii of ea ~h stacked !la r corresponds to the total annual catch taken inside each 
closure proposal ('"inside catch" in Table E.1). !I fraction al which (blue)ls: e~tfft)ated to be unreplaceatile, a small frai:o~ Oigtit blue} is lost 
Clua to lower a~<erage catch rates of the rep!acemtml sets, ar.d the fest.is replaceable (grey). Missing ba~ indicate the results concemed 
are not available. 

____ ... 
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APPENDIXF .... .... . ...... . 
• •• ••,•~ ••,.._ • • ~~--•- • .,..••••.,,.•••• ••~•••• •-.-•w• 

OUTLINE OF MICE AND THEIR t.JSE TO ASSESS DRIVERS OF THE DECLINE 
OF AFRICAN PENGUINS 

F.1, !nlroduction 

MICE (Models of rniermediate Complexity for Ecosy&tem 
aasessmen1s} are recognised as an appropriate tool to ad­
dress complex science and management Issues such as 
asseosing tile sfat!lti of both fisheries arid other non-target­
ed species. including those of high conset\iation concern, 
and evaluating the trade-offs among management pJans 
aimed at addressing confiicting objectives {e.g., Tulloch et 
al., 2019: Goethe! et al., 2022). MfCE draw on the rigor­
ous quenUtative and statlstical methodology of stock as­
sessment approaches end extend this to representation 
of multiple co-€.xisling species and stressors in an ecosys­
tem. MICE have a tactical focus, are context-and question­
driven and limil complexity by restricting the focus to tnose 
components of the ecosystem needed to addres.s the_niain 
effects of the management question under consideration 
(Plagany1 et al, 2014). Stakeholder participation and dia• 
logtJe is,an iritegral part of this process. MICE esllmate pa­
rameters by fitting to data, use s!atistical diagnostic tools 
lo evaluate model performance and account for a broad 
range of uncertainties_ MICE aim to be based on the most 
appropriate balance between variance and complexity 
[Colti!i et aL, 2014). These models therefore address many 
of the impe<!iments lo greater use of ecosystem models in 
strategic and particularly tactical decision-making for ma- . 
rine resource management and conservation, 

F.2. A pOS$ible structure of an African penguln'-centric· 
M!CE 

The MICE should ideally inclu::la a regional sub-structure 
(Le., separate western, eastern and -southern regions) .and 
be designed based on the data availability and being co~­
nisanl that a penguin4;:entric rather than.fishery-centric ap­
proach is needed. If focussed on a sing1e region, bas.ed on 
data availability, the western region would be an .id~al start­
ing point with explicit representation of Dassen and Robben 
islands. Including paired islands would allow assumpti_ons 
that.some parameters aro constant across islands thereby 
reducing confounding estimation of island-spacificeffects, 
Having smaller scale islands embedded in a larger scaie 
mode! may also be helpful in analysing regional versus lo­
cal impacts of changes.in penguln prey availabi!ity, as w~I 
as the ability to explicitly model penguin inter-isl an cl: move, 
menta. The key species that will need to be represented in 
the model.inciudeAfricar, penguins (age-slructu~ formula­
tion is needed-see.Robinson et al._[2015] asan exampJe), 
sardine, ancho"'y ani:l Cape fur seals, Other speo::ies: rr.ay 
be considered based on pre-agreed conceptual mOQets de.­
scribing ptauslble hypotheses as to their role as a cornpeti­
tor or predator. tn.generai, it is recommended ttiat MICE 
and similar ecosystem models be developed in a· s!:a;J-Wise 
manner {Figure F1) to ensure they remain tractable ar.d 
only incorporate as much compleXity as ls needed lo~­
plain the available data, 

Key processes to be investigated should simUarly first 

be clearly identlfied via hypotheses and/or conceotual 
models of the system funclioning. Using a structured, step­
wise approach enables objective evaluation of the extent to 
which alternative hypotheses am consistent with, and able 
to explain. the available data. The. model should be fitted to 
all.available data to allow for consistency in assumptions 
whilst accounting fOr the associated uncertainty associated 
with differen1 data sourc.es and propagating this to the fi~ 
nal outputs, as per accepted methods used in integrated 
analysis (Maunder and Punt, 2013). 

In some cases, based on the overall system concep­
tual modet, it may be helpful to develop complementary 
mechanistfc models.for more in-depth exploration of sys. 
!f':ridunctioning• The ou[puts of such a model can tlien be 
used to inform the functional relationships between differ­
ent components in a MICE. with Iha latter being the inte­
grated framework tJsed to evaluate the plausibility of the 
interaction. For example,• a bioenergetic model could be 
µsed to investigate now fishing ~round islands affects pen. 
guin foragirg behaviour {incJuding:woperative foraging in 
small groups), perlormanceand travel distance(and hence 
net energetic budget) when compared with an equivalent 

-:,,. ftO•fishing scenario, laking it.lo acco.urd data sueh as forag, 
·ingtracks, dive location, etc __ 

Additional. modelling suggestio"s: 
Ultimately any mode! will only be as good as the 
unc1eriying assumptions and the data available to 
inform them. The ICE has. resulted in some vary 
useful data, which needs to be integrated with da!a 
on penguin relative abundance as we!I as tagging 
and other data sources to inform on survival. I deaily 
a MICE sh0uld be constructed in an iterative fash­
ion SD that it is regularly updated with.new data and 
infuimation as these become available. 
A one-way interaction only between penguins and 
-trieir prey needs to be assumecf (i .e,, penguin forag. 
ing will be .assumed lo have a negligible effBcl on 

_ ft1 eir prey) 
As demonstrated in a number of existing MICE 
(e.g,, F:'laganyi and Butterworth. 2012; Tulloch et al, 

.2019), it is not always essential to explicitly model 
the consumption of prey - rather the net effect of 
relative changes in available prey biomass can ~ 
tested as influencing breeding suceess andfor sur­
vival of different penguin stages. 
The relative abundar.Cl: and energetic content of 
sar:dines ~nd anchovy during different tlm8$ of the 
year could be evaluated ir. relation to the peak tim­
ing of breeding and mouliing of African penguins, 
as wen as when fishing takes place. An ahriual time 

.. time-s)ep may not provide S"ufficient resolution and it 
'will likely be necessary to use a seasonal or mcnth­
!y time time-step in the modal, log~therwith the role 
of environmental drivers, diseu5$Eld below, 
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Step-wise contruction of a pengµin-centric MICE 

•• 
,©"' ··~i• 
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• ancholJ)',satdines, 
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qualitatively at 
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Figure F.1: Schematic summary of step-wise apptDacn to bliilding a MICE, modified from Plaganyi el al. {2022) -Min illuslrativs noles 
shown !n square brackets. 

• Depending on the MICE strucluri::, ii would be help­
ful to d!stinguish between total regional prey ati~h-. 
dance and local abuilda_nc.e {such ai3 tnat which 
would theoretically be available within a m!BA(A~S) 
area), to evaluate match-mismatches be.tween pe,_n­
guin foraging and prey availability, and how f1$hing 
might influence this. 1f there are insufficient dafa to 
fully inform explicit spatial modelling, a proxy such 
as an avaiiability term (parameterised ba;;ed on 
what is known) could be used instead (lal.g., Tulloch 
et al., 2019), or a higher vl!.riance of prey availability 
could be used to model situations where foraging 
is mora restricted {see, for example; Koahn et at.,' 
2021). 
Using a fully integrated model. and explicit!~ reps 
resentin!J age and stage (e.g .. breeding) structure· 

• will be important when trying to partition sources or 
mortality because these operate on different ages, 

•. stages and time time•penods, and hence attribut• 
• ing dedines to a. particular factor needs to involve 
. demonstrating that lhe diita are eonsistent with the 
• propooed mechanism. Halling two or more colonies 
expliciUy represented will further assist wrtn. sepa­
rabng confounded sources of mortality and growtn. 
• A variety of approaches ooulct be used to incorpo­
rate measures of foraging behaviour (maximum dis­
tance, patr, length and trip duration) and translate 
111ese into population growth in an integrated MICE, 
although this will likely be a secondary effect !hat 
is invesligated/sequenti:ally added after first incor­
poraUng mo(e direct nieasures of prey abundance 
influencing vffal rates. Theric; are few stud!es where 
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this has been done - for example, Sydernan et-al. 
(2017) note that Robinson at al. {2015) provides 
one of the few models linking adult survival and 
prey availabiJify. However, more recently, Koehn et 
al. (2021) developed a struclured seabird mode! to 
test the impact of flshi rig forage fJS h prey on sea­
birds and they incorporated l;)olh s~abird Ji~ hiriwry 
and se.ibiro-forag~fish d_ynamics. Similar to Rob­
inson et al. (2015), they found seabird.sensitivity to 
fishing was mainly dependent on !he rell.'llipnship 
between adult survival and prey availability, r:afr1er 
than be\Vleen reproductive success and pr.ey ·1M1i1. 
ability. Thay used a simple equation with two ,a:ter­
native parameter settings to model scenari9s of: 
wide vs .. limited foraging ranges during the breeding 
season. A literature search ma.y yield furtlier helpful 
examples - - for example, Houstor, et <11. (1996} d&­
veloped a model lo show the relationship between 
foraging distance and the maximum sire.of a chick, 
which c.ou!ct translate into differences in chick sur­
vival: Plaganyi et al. (2000) modelled how temporal, 
and spatial match/mismatches bettmn _anchovy 
and their copePod prey cculd influence anchovy 
growth rates - conceptually this is similar to hOW 
a more detailed penguin foraging model could be 
used. to quantify implications for adult and juvenile 
energetic budgets and hence growth and survivai; 
with the final relationships {i.e. not the entire sub-
mode!) used as iln input to a MICE. ' 
lt may not be necessary to include a detailed repre­
sentaiion of Cape fur seal dynamics to e>,plore .the· 
potential rol"1 of Cape fur seal predation and~­
titian contributing to the past and ciJirent derJine·in _ 
penguin numbers. Rather, it is important to ini;[ude 
available data on trends in abundance, _espetjally. • 
at the regional scale, relative rates of growth of seal· 
popurations (am:! possibly other predatdrs), .~\~t 

data and other data to substantiate the intensity and 
types of competition posited. 

• A variety of methods· such as described in the- lit­
erature. (see, for example, Hollowed el al., 2020; 
Haltuch and Punt, 2D1i; Holsman el al., 2016, 
Adadi et al .. 2017) and used in previous MICE (e.g., 
Tulloch et al., 2019; Rogers and Plaganyi, 2022; 
Plag,myi et sL, 2021), are available for in"8stiga!,ing 
the role of environmental drivers such as tempera. 
ture (and extreme events in particular) as well as 
climate. Cllange. 

. Once the MICE is adequately validated, it .should 
be a useful tool for testing and quantifying the rela­
tive efficacy of al!amative penguin conservation 
rneasures. Hence the suggested approach is to 

. first develop and fit to data a MICE that includes 
•trophic interactions and key environrnenl,al dr:iv11rs. 
. This will hopefully provide a rigorous framework fO!' 
quantifying the relative rolas of (cumulali\le) factors 

• causing the decline. The fitted model could then be 
used to evaluate and compare !he likely conserva• 
lion banef/1s of a range of mitigation measures such 
as rehabitita~on of adults, predator control, extreme 
weather riSI< mitigation and so fort/7, 

• The MICE could also he used as an operating mod­
el in a MSE framework (see also Siple et al:, 2021), 
noting t~at. if coupled with the current small pelagic 
Operational Management Procedure, consideration 
nee.OS to be given to aligning in some way the spa­
tial scales that are ralevanl !or the fishery versus 
th.e smaller.scales that are likely relevant for pen. 
giiins. Nonetheless, as a first step, the current OMP 
could usefully be coupted with a penguin population 
dynamics model to update prl:lvious analyses given 
that sardine biomass is now at much lower levels 
than was the case during previous testing. 

Pe,,guln'irdi.ill song (p~,oto BM Oyer) 

• • t ~ ' •• --~ .. 
{ t ·. -~ l 
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. . MIN!$TRY: FINANCE 
REPUBl(C QF.f!QUTH.a.F~CA 

Pn•ate Bag X11 S, Pr'Jlorla, 0001 Tc!i .i:27 12 ·.323 &$11 ~~•; +27 12 323 3282 
Po B01t 29, Cape Town 8000 Te! •ZT 214.~ ,mio F"' +2121 461 2934 • • 

~sbs_its; ~.treaSury,QOY.ZS i Etrl~lt :_fTI}OW@tW:6§Ytvg9vtj1. 

Ref: M3/15/40(1308/2022) 

Hon. Ms Barbara Creecy, MP .. 
Minister of Forestry, Fisheries and the Environment 
Private Bag X447 
PRETORIA 
0001 

Dear Minister Creecy, 

REMUNERATION RATES FOR THE APPOINTEO OF MEMBERS TO MINISTERfAL TASK 
TEAMS ANO PANEl.S OF EXPERTS THAT ARE ESTABUSHED JN TERMS OF SECTION 3A 
OF THE NATIONAL ENVIRONMENTAL MANAGEMENT ACT, 1~8 (ACT N0.107 OF 1998) 

In my letter dated 27 July 2022 in which l stated that an appropriate basis for the recommendation 
of a remuneration category for any other forum or committee be established in terms of Section 
3A of the National Environ mental M;;1.nagement Act, 1998 (NEMA). must be established through a 
Central Evaluation Committee process to give<me, a basis to consider requests for approval of 
remuneration categories. 

ll has come to my attention that you inte.nd establishing several ministerial task teami, and panels 
of experts to execute ftmctions as intended .in Section 3A of the NEMA. To avoid additional 
administrative tasks in our own heavy schedules, ! was advised that my concurrence to a single 
remuneration category for all these task. teams and panels would be more productive. 

I hereby give my consent to the determination Cif'a sing le remuneration category, namely category. 
B1, for members of the ministerial task teams and panels of experts to be appointed ih terms of 
Section 3A(c) of the National Environmental Management Act, 1998, (Act No. 107 of 1998). Any 
deviation from this consent would have to be specifically and individualiY follow the CEC process 
which would give me also a basis to.consider requests for approval of alternative remuneration 
categories. 

The B1-caiegory rateswould be as follows:··-·-- ... ... ·-----·· . . . . . .. 

~i=~~ii~;~ifi~iQIL. "-_:!1 !~~~--~lm~ .:1f,.rJlf~!~~~E!t~£ . ,. __ ... • ~ ___ • 

: i Full-time rate , Meer rat 
Position LJ!q[_pom.P!!(isgn..P..ur;Joses onl~+--•-~ 

8 

""~•·c•--'--· -·' -- . lPer ahflUITL_ • • .• 
1J~>~tQ§.Y,~' . ; 

~:~ir~-e~-o~ .l R1_ 087 ~79 . - " R4 317 •• 

Members.. ; _R660 087. .. • ~ :· -~ f<2 61~ 

•• ·•·- - ••• . . j 

--1 
·, 
i 
! 

! Per hour 1 
; Fffi40 • ~· • ' 
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Expenditure incurred in respect of this concurrence is to be accommodaled within 1he budget 
allocation of the Department of Forestry, Fisheries and the Environment 

I trust that you will find the above in o~der.' _. 

Yours sincerely, 

ENOCH GOOONGWANA 
MINISTER OF FINANCE 
DATE: 11/01/2023 
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. . . . . -. _ _,..,. ____ . ...,.._,....__._ 
Departmtlflt: 
Netiot!a! Treasury 
RiPUBlJC OF SOUTH.AFRICA 

TOALL-
ACCOUNTING OFFICE~S OF CONSTITUTIONAL INSTliUTIONS, AND NATIONAL AND 
PROVINCIAL DEPARTMENTS, HEADS OF PROVINCIAL TREASURIE:S AND ACCOUNTING 
AUTHORITIES OF PUBLIC ENTffJES • 

2022 REMUNeAATION LeVELS: SERVICE BEN!FJT ?ACX:AG!S FOO 
OFFICE~BEARERS 
INSTITUTIONS 

OF CERTAIN STATUTORY AMO OTHER 

1. Tha Minister of Fini;ince has approved a cost-ot~Uvfng adjuS1mant of 3,0 per- cent as lnd!c.ated ir. 
Anne1<ure A with effect from 1 April 2022. 

2. The relevant category levels provide fora!l-inckJslve flexibluemuneratton packages (lnclusrv~ 
of service benents) .. FLrihtlma me;rnb~rs· ramLinera\i<;,n packages must be structured in 
accordance with the principle$ of th& S$()ior Mansgement Service {SMS)1 ... In stn.1ctur!ng the 
packages, offk:e•bearers should make due provision for pension and medical aid and must a!so 
ensure th.;t taxation rule$ governing tha structurlng of salary pacl<eges are complied with. Tne 
indicated rates are sittbg fees and ex:clushJe of paymen!s in respect of preparation, resaarcn 
and travelling (to and from meeUng venues) t1me. T.W~@!e w; day.~ th!l. m;:ixir1:1µmall~,!>!g 
f.t'ill!.llflfilfilipn • in al'!'£ . 24~hour,:_Q.§'.i _ln,:~ti•l~ ,Qf. the number.,_of boorgs/coµncils .~ 
~QIDmittJ!§s nrnj--offidal rnemben; setVe oit • 

3. Th'l relevant executive authorities a!so neetl to approve an Increase in the temunaration of 
office-bearers. These authorlt!Qs ttierefore neet:t to er'1$1Jr'9 that the increased remuneration is 
affordable, Wore granting sacfr approval. The extent to which the authorities. wish !,;i apply the 
adjusted remuneration shoukH;ie based on the evaluation or work done oy the office-bearers cf 
the relevant institution. • 

4. Cllfrent VAT law requires non•e-J(ecutive direC1ors (NEDs} of companies lo register for and 
cr.arge VAT in respsc.t of any dlr&etors fees &arrted f::irsfil'Yk-.es rendered as a r.or.-execl;live 
director. Kindly note that th~ above rttes srctVAnnch.isiiR. 

The 11':ilue of the fees must, however;•exceed the compulsory VATregistratior, ttireshokl ci 
R.1 miUio:'1 In any 12-month consecutiv& period but NEDs can volunltilrily r.,!gister for vA:r as 
Wt;!li_ -

1 T11s SMS handllcok is r.ompii&d ~Y and al'!l:laolg from tne Dep;;:,tmrnl ,3! Pu bile Se~irll en~ Adriiir.'1.rot!(}:\. 
'Fu~tile!a~e on !l;e rami.merailo,1oit-lo11-.,~llCJli1-e Direet.Jrsis Eval~e Qn '·· ., :': .- , :. •, _,,;;_ , : ·;:: • .• ,,,~;: -: - ·,·., ·, -;_;;__, . • :-...:..:..:..:.2 

N:-.... a _, r;.,..~ ~ ... ~m,,,1.-yM,r,i,,,,.g • ~ :~;~ ,j .. ._. ~ ~-,~i>et • ! ~t, \,. ~~~=·r-'Jtl,. ~,.~k ~ • , .. ~\.1;~, .... ....,..,;t;i,:,i = • t;,.<l,~ ;., 1c,.,...,a !l';\\~M-.h ·1,t•~.c, rJI :~~~do I ttc-.~<.'::to,:,il:t~ 

i 1l,e.t:i~itt,;( ~ 1',1.Jc\1~11,;,.i ~ •• r~'tt'n.':'C~~ ~\ti~ ~fff{,aw.i,;i ~f-~;.tn 
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2022 REMUNERATtON OF NON-OFFICIAL MEMS!:RS: COMMISSIONS & COMMITTEES OF INQUIRY, 
AND AUDIT COMMITTEES 

5. Funds for lnflation-ralated .. incre~ses ln.~x.pendlture and salary adjustmants for 2022/23 have 
been made available in !he MTEF and were allocated to departments, public entities and 
inslitu5oh5. Any additional expenditure that could arise by implementing this approval must be 
defrayed from existing budge! aUocations of departments/public entll!es/fnstitutiom. 

6. Employees Of organs of State serving as oflfce-bfUJrers on public entitiesl!osb'tutions arti not 

4~~•7l==~d • 
GOOLAM 
(CHl!F I). C PUBL!C ENTITIES GOV-l;RNANCE UNIT) 
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2022 REMUNERATION OF NON-OFFICIAL MEMBERS: COMMISSIONS & COMMllTEES OF INQUI.RY, 
AND AUDIT COMMITTEES 
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Annexure 5 

Interim Fishing Limitations or Closures Implemented from 1 September 2022 

3" .• 

)6 

18 

·····-······-2!•~~- - -- - 1 
! {J Putse-:s.i;~ f~h-1~ P.rohit>itsd 

. l (Ml'Aip·.,.~ c,c,n,j"itiefto) , 

\ (_) 20 kn, r,dius •--colof>y 

_. ) 1~:, Interim. clooura /Jno • -

2t 

Figure 1.7. from the Expert Panel report showing lntertm closures to fishing (red polygons) as currently 
implemented. These closures have been implemented since September 2022. Vessels <26m in length 
are allowed to fish in the offshore area (outside the red dotted line) of Dyer lsland. 
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DFFE19 
Arista Wasserman 

From: 
Sent 
To: 
Subject 

Janet Claire Coetzee 
Thursday, 12 September 202419:53 • 
Arista Wasserman 
Fwd: Data request/ Mike Bergh, SAPFIA 

Further attachment requested 

Get 01.ltlo.okf.fil.Andr.old. 

From: Azwianewi Makhado <AMakhado@dffe.gov.za> 
Sent: Thursday, July 25, 2024 4:13:02 PM 
To: Janet Clatre Coetzee <JCoett.ee@dffe.gov.za> 
Subject: FW: Data request/ Mike Bergh, SAP FIA 

Dear Janet 

Do we need to respond further to the request or is this a new request? Please see the response below 

Dr Azwianewi Makhado 
Specialist Scientist 
Department of Fore.stry, Fisheries and the Environment 
Branch: Oceans and Coasts ,. , ... 
Cape Town 
arnakhadp{q)Qffe,gov1<¼ 

i 

... '. ro.· restry. fuherie.s 
and t.he environment 
Dop>11rn<m: 
P'l'.ll'Ctft1,.~tl-M~~orc(N,-4 

ROl)IIUC OF sourn ~A 

Honorary Research Associate 
~itzPatrick Institute of African Ornithology 
Department of Biological Sciences 
University of Cape Town 
R-0ndebosch 7701 
South Africa 

From: Alistair Mcinnes <alistair.mcinnes@bircltife.org.za> 
Date: Monday, 05 February 2024 at 13:112 • •.· 
To: Azwianewi Makhado <AMakhado@dffe.gov.za> 
Cc: torien .pi chegru@mandela.ac .za <lorien. pichegru@mand ela.a c .za>, r. sh erley@exeter.ac. uk 
<r.sherley@exeter.ac.uk>, Lauren Waller <lat1r~nw@ewt.org;za> 
Subject: RE: Data request I Mike Bergh, SAP.FIA 

Dear Newi 

I have consulted with the data providers regarding your request. Unfortunately, we are not in a position to provide 
this data (already made available for the specific purposes of the International Panel Review process and subject to 
an NOA) outside a formal review process which includes seabird biologists. The purpose of the data-request is not 

1 ~ 
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dear to us and we are reluctant to share data which is currently-the c;ubject of imminent peer review and 
publication. 

Regards 

Alistair 

From: Azwianewi Makhado <AMakhado@dffe.gov.za:o­
Sent: Wednesday, January 31, 2024 9:34 AM 
To: Alistair Mcinnes <alistair.mcinnes@birdlife.or.g.za> 
Subject: FW: Data request/ Mike Bergh, SAPFIA 

Dear Alistair 

I have received a data request from Mike B~rgh on t'he tracking of penguins. Please below his request and please 
advise if it is possible fo make those d iita available. 

Regards 
.Newi 

From: Or Mike Bergh <rni~.@Pl&llS .. co.m> 
Date: Monday, 29 January 2024 at 10:21 
To: Azwianewi Makhado <AMakh.adQ@cJfte.gov~za> 
Cc: co peland. fishconsutt <c.o~.ctJJstJc.onsuH:@emaitoom> 
Subject: RE: Data request/ Mike Bergh, SAPFIA 

DearNewi 

tam following up my data requests in the email below with.some more.detail on.item 1 in my email of 26 January 
2024. I would like to obtain the following information: 

1. African Penguin tracking data _from the Dasse._n. Island, Robben Island, Stony Point, Dyer Island, St Croix Island, 

and Bird Island colontes. 

2. R code to create core foragfng areas,. otherwise known as Marine Important Bird Areas (mlBAs), as formed 

the basis for MIBA shape files proposed as closed areas by Birdlife late last year, or alternatively as were 

submitted to the international panel on penguins in the first half of 2023. 

The. information should be sufficient for an independent St,iirntist to unde.rstand how these MIBAs are calculated and 
to repeat them. 

Regards 

Mike Bergh 

From: Dr Mike Bergh 
Sent: Friday, January 26, 2024 5:17 PM 
To: Azwianewi Makhado <fl._i\1,.a,.k.tt~.9"9!&:i!tme!!PY.•Js.> 
Cc: Michael Copeland <££l.Q.<-'Jil..!l.QJ'.iW .. ~Q[lSUlt@1a.r1aH.r..QOJ.> 
Subject: FW: Data request / Mike Bergh, SAPFiA .• . . • 
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DearNewi 

I am responding to your request for any data requests from SAPFIA, ·tour email to Mike Copeland on 20 January 
2024 refers. From my side I have two fairly straightforwa:d data requests which I think you would be able to 
respond to quite quickly. These are as follows 

A. The most recent time series of seal pup counts tor Sou~h Africa, by location andyear 
B. The most recently !Jpdated time series of penguin population size estimates for South Africa, by colony and 

year. 

Then in broad terms I have the following data rec:.uests: 

1. The penguin foraging data and associated R code u:Sed by Birdhfe to calculate MIBA shape files. I will need 
to provide a follow-up request with more detail, but since we previously obtained these directly from 
Birdlife, they would know what I need. But J will re•clarify that in an email to you early next wee. 

2. Detailed information frotn hydro-acoustic pelagic surveys. I will need to follow-up next week on this via 
email, but this is just a heads up ofa request I will clarify then. 

Regards 

Mike 

• ··-'' . 
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agriculture, 
forest~y & fisheries 
Oepertinet1l: 
Agriculture, Forestry amd Fisheries 
REPUBLIC OF SOUTH AFRICA 

DFFE20 

CODE OF CONDUCT FOR SCIENTIFIC WORKING GROUPS, 
including Task Groups established under the auspices of the Scientific Working Groups 

Why a Code of Conduct? 
The purpose of the Code of Conduct Is to ensure that SWGs continue to provide forums for 
unrestricted, uninhibited and therefore rigorous scientific exchange and debate, with the primary 
objective of ensuring a sound scientific base for the recommendations on which management 
decisions are made. 

What does this mean to you as a Member or Observer of a SWG? 
As a Member or an Observer of a SWG, this means that you may engage freely in rigorous scientific 
debate. It also means that you have the responsibility to respect and protect the integrity of the 
scientific deliberations, information, and other Members and Observers within the SWG. Issues raised 
during SWGs may be discussed with others within your interest group (for example a scientific team, 
ah industry association, etc.). However, Members and Observers are expected to honour these 
scientific processes by not r.naking confidential information disclosed (either verbally or in writing} by 
Members, Observers or the Oepartment available in public forums or media without prior permission 
from the disclosing Member,. Observe(;Qcthe Department Members and observers are to familiarize 
themselves with the general terms of refefencefor SWGs. 

This Code of Conduct is also applicable to participants of Task Groups established under the auspices 
of Scientific Working Groups. 

! Declaration by Member or Observer of a ~cientific Working Group I • • 

In my capacity as Member/ Observer of a Scientific Working Group, I undertake to honour the 
following Code of Conduct for Scientific Working Groups. I hereby pledge to: 

• participate in the Scientific Working Group to the fullest of my ability, with scientific rigour being my 
primary objective . • • • 

• participate in a manner that is respectful to all other participants in the Scientific Working Group 
• perform tasks or duties agreed upon by myself and the Scientific Working Group within the agreed ' 

tlmeframes 
• ensure that data and information on which scientrfic recommendations may be based is freely 

available to the Scientific Working G,roup 
• provide protection for the Scientific Working.Group; its Members and Observers by ensuring that 

discussions held within Scientific Working,Groups are not revealed in public forums or media 
• provide protection agaihst research ln pr.og1ess, or the process of scientific debate, being used to 

damage the reputation ofthe Department, the Scientific Working Group andlor its Members and 
Observers 

• ensure that confidential data/information/documents disclosed by Members, Observers or the 
Department are not revealed in public forums or media or used in publications or by the Scientific 
Working Group in the formulation ofmanc1gernent advice without prior permi$si0n of the disclosing. 
party 



• protect commercial interests through maintaining confidentiality of commercially valuable 
information 

• protect against Scientific Working Group documents classified as confidential being circulated 
outside of the Scientific Working Group, and parUcularly to public forums and media without prior 
permission from the Department until the decision~making process has been completed and the 
decision made public by the Minister (or delegated authority), o·r a period of temporary 
confidentjality granted to a document has expired. 

I further acknowledge that failure to horiourthis Code of Conduct may result in forfeiting my 
particlpation in the Scientific Working Group. . -

Scientific Working Group: ................... .-............. .-.. ::.: ... _,:.: ......................... , ... ., ............. . 

Signature: ................................................. ; .. ·:· ......... .-.... ,, .... ; .......................................... .. 

Name: ................................ ,. ............................... • .... • .. ·· ... ····· .... ·· ·· .. ···· .. ·· ..... ··.,., ... · .... . 

Date: .............................................................. , .......... ••"' .. , ................. .,-....................... .. 

---.. _,,.:,,-----....'--- --~--'---'~------..;_;;__c--'--'-'..;._;._~-----------' 
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IN THE HIGH COURT OF SOUTH AFRICA 

GAUTENG DIVISION, PRETORIA 

CASE NO.: 2024/029857 

In the matter between: 

BIRDLIFE SOUTH AFRICA 

SOUTH AFRICAN FOUNDATION FOR THE 

CONSERVATION OF COASTAL BIRDS 

and 

MINISTER OF FORESTRY, FISHERIES AND 

THE ENVIRONMENT 

DEPUTY DIRECTOR-GENERAL: OCEANS AND 

COASTS, DEPARTMENT OF FORESTRY, 

FISHERIES AND THE ENVIRONMENT 

DEPUTY DIRECTOR-GENERAL: FISHERIES 

MANAGEMENT, DEPARTMENT OF FORESTRY, 

FISHERIES AND THE ENVIRONMENT 

THE SOUTH AFRICAN PELAGIC FISHING 

INDUSTRY ASSOCATION 

EASTERN CAPE PELAGIC ASSOCIATION 

CONFIRMATORY AFFIDAVIT 

First Applicant 

Second Applicant 

First Respondent 

Second Respondent 

Third Respondent 

Fourth Respondent 

Fifth Respondent 

- --- ------~ 
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I, the undersigned, 

DIKELEDI MOLEPO 

do hereby make oath and state that: 

1. I am an adult female and employed as an attorney with the office of the State 

Attorney in Pretoria. I am the attorney of record for the Minister and the 

Department of Forestry, Fisheries and the Environmental (DFFE) in the 

aforementioned matter. 

2. The facts contained herein are true and correct and fall within my personal 

knowledge and belief save where the content indicates otherwise. I am duly 

authorised to depose to this affidavit on behalf of the DFFE. 

3. I have read the affidavit of Dr Dion George, the Minister of Forestry, Fisheries 

and the Environment and confirm the content thereof insofar as it relates to 

me and/or steps taken by me. 

DIKELEDI MOLEPO 

I hereby certify that the deponent knows and understands the contents of this 
affidavit and that it is to the best of the deponent's knowledge both true and correct. 
This aff~vit was signed and sworn to before me at ~E'(c)e...,_ rfr' on this 
the ~day of SEPTEMBER 2024, and that theegulations contained in 
Government Notice R.1258 of 21 July 1972, as amended by R1648 of 19 August 
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1977, and as further amended by R1428 of 11 July 1989, having been complied 
with. 

-====- = -1t1rt~'C::i-----,~ 

COMMISSIONER OF OATHS 

Full names: ~~ D~ Y~ C:--1. A 

Address: , ~ ~ S~ 
' Capacity: A,~tN. (.)..A:=e_~ 
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