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Attention: Directorate Appeals and Legal Review - Department of Forestry, Fisheries and the Environment

RE: ENVIRONMENTAL AUTHORISATION

IN TERMS OF SECTION 24 OF THE NATIONAL

ENVIRONMENTAL MANAGEMENT ACT 107 of 1998 (NEMA) AS AMENDED, AND THE
ENVIRONMENTAL IMPACT ASSESSMENT (EIA) REGULATIONS, 2014 AS AMENDED FOR A MULTI-
COMMODITY PROSPECTING RIGHT IN THE MARINE SEA CONCESSION 11A, 12A, 13A, 11B, 12B

AND 13B

MAGISTERIAL DISTRICT OF VAN RHYNSDORP: WESTERN CAPE REGION.

INTRODUCTION

Trans Hex Heavy Minerals Mining (Pty) Ltd (“Trans Hex”) has applied for a Multi-Commodity
Prospecting Right in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B off the Western Cape
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Coast of South Africa ("the Precinct"), with the application with reference number (WC)
30/5/1/1/12/10474PR (“the Application”). The Biodiversity Law Centre (“BLC”), Conservation
Outcomes and Masifundise Development Trust (“Masifundise”) hereby submit a notice of appeal
against the decision of the Department of Mineral and Petroleum Resources (“DMPR”) to grant
environmental authorisation (‘EA”) for the application with reference number (WC)
30/5/1/1/12/10474PR. A copy of the EA is attached as Appendix BLC1.

2. This appeal is submitted within the prescribed period. Stakeholders were notified of the decision to
grant EA on 21 July 2026. In terms of Regulation 4(1) of the National Appeal Regulations, 2025, an
appeal must be submitted within 20 days from the date of notification.” The appeal period expires on

11 August 2026, and this appeal is accordingly timeously submitted.

3. The Environmental Assessment Practitioner (‘EAP”) responsible for the consultation, drafting,
compilation, and review and all reports and public participation processes relating to the application
for EA is SRK Consulting (South Africa) (Pty) Ltd. All references to SRK Consulting (South Africa)
(Pty) Ltd, and representatives thereof, will be referred to as the EAP in the context of this appeal. The
EAP’s Final Environmental Impact Assessment Report? will be referred to as the “EIA report” going

forward.

4, Please see the completed Appeal Response Report attached as Appendix BLC2.
LOCUS STANDI

5.  The DMPR granted an EA to Trans Hex in terms of the National Environmental Management Act
(“NEMA")? and the Environmental Impact Assessment Regulations, 2014 (“EIA Regulations”)* for a
multi-commaodity prospecting right in the Marine Sea Concession 11A, 12A, 13A, 11B, 12B, and 13B,

situated in the magisterial district of Van Rhynsdorp, Western Cape province.

6. The decision of the Regional Manager: Western Cape Region of the DMPR, acting under delegated
authority, to grant the EA constitutes an administrative decision which is subject to appeal to the
Minister of Forestry, Fisheries and the Environment in terms of section 43(1A) of the NEMA. Section
43(1A) of NEMA expressly provides that “any person may appeal to the Minister® against a decision
made in terms of this Act or any Specific Environmental Management Act by the minister responsible
for mineral resources or any person acting under his or her delegated authority”. Masifundise

submitted comments on the application on 14 July 2025. A copy of Masifundise’s comments is

1 Regulation 4(1) of the 2025 National Appeal Regulations reads —
“An appellant must submit an appeal —

(a) within 20 calendar days from the date that the decision is sent by the decision-maker, or, where applicable, by the applicant to registered
interested and affected parties.”

2 Multi-Commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, West Coast, South Africa Final Environmental Impact

Assessment Report, prepared for Trans Hex Heavy Minerals Mining (Pty) Ltd by SRK Consulting (South Africa) (Pty) Ltd (July 2025).

3 Act 107 of 1998.

4 GRN 982 in Government Gazette 38282 of 4 December 2014.

5 “Minister” is defined in NEMA to be the minister responsible for environmental affairs.



attached as Appendix BLC3. Notwithstanding that the BLC and Conservation Outcomes did not
submit comments on the application (of which we were not aware), we submit that the specific
conservation mandate and active work in the affected landscape of both organisations demonstrate a
real and substantial interest in the application and consideration. Both organisations accordingly
exercise the right to lawful, reasonable and procedurally fair administrative action by submitting this

appeal in the public interest.

The BLC is a South African non-profit law clinic and public benefit organisation whose mission is to
use law to protect and restore indigenous species and ecosystems that support sustainable livelihoods
in Southern Africa. The BLC provides legal advice and support to conservation organisations and
communities seeking to protect the ecosystems of which they are part, and its work includes legal
research, advocacy and strategic litigation concerning biodiversity and environmental governance. Its
interest in the present appeal is therefore directly connected to its established institutional mandate.
In particular, the BLC has undertaken substantial legal work directed at securing the long-term
protection of the Olifants River Estuary and its Estuarine Functional Zone (“EFZ”), identifying a
coordinated, multi-instrument strategy involving, among other things, protected-area and marine
protected-area declarations, coastal management measures, biodiversity management planning,
implementation of the Ecological Reserve, and spatial planning. The BLC's work has therefore been
directed specifically at developing and advancing the legal architecture necessary to protect the
Olifants Estuary and the ecological systems connected to it. The Estuary is one of South Africa's most
ecologically important estuaries and records that it is already subject to mounting pressure from mining

and prospecting applications, among other threats.

The BLC also works to protect marine species and ecosystems across the trophic network, from
forage fish to African Penguins and sharks, and advocates for appropriate marine spatial planning
and stronger marine environmental governance. The BLC’s work focuses in particular on the small-
pelagic fishery, and the cascading impacts of this fishery on coastal communities and marine ecology.
This is directly relevant to the West Coast marine environment in which the proposed prospecting will
occur, given the ecological importance of small pelagic fish to marine food webs. The BLC's broader
work in the Succulent Karoo likewise focuses on the legal and governance implications of growing
prospecting and mining pressure, including the cumulative impacts of multiple applications, protection
of sensitive landscapes and the need for strategic legal responses to mining threats. The BLC
accordingly has a concrete and ongoing interest in the environmental issues raised by the decision
under appeal, arising from its established legal work to protect the Olifants Estuary, marine
ecosystems and the Succulent Karoo from precisely the kinds of pressures presented by the proposed
prospecting activities. It brings this appeal in furtherance of its mandate to use law to protect
biodiversity, and in the public interest in ensuring that decisions affecting an ecologically significant
and interconnected landscape on which people and their livelihoods depend, are lawful, reasonable

and procedurally fair.



10.

11.

12.

Conservation Outcomes is a Biodiversity Stewardship organisation actively engaged in securing
Protected Areas for the long-term protection and ecological integrity of the West Coast landscape
affected by the proposed prospecting activities. It is currently implementing the project “Expanding
and Consolidating the Succulent Karoo Protected Area Estate”, which focuses on biodiversity
stewardship, protected area expansion, ecological corridor protection and the consolidation of long-
term Biodiversity Stewardship outcomes in the region. Its work is informed by a detailed assessment
of conservation opportunities between the Olifants Estuary and Namaqua National Park, which
identifies this approximately 20-kilometre-wide coastal corridor as one of the last relatively intact
coastal wilderness areas in the region and highlights the importance of maintaining landscape-scale
connectivity within the Succulent Karoo. Its work includes engagement with landowners regarding
biodiversity stewardship, collaboration with CapeNature and other conservation partners, and efforts
to consolidate a connected conservation landscape. In particular, Conservation Outcomes has
identified the northern bank of the Olifants Estuary as its primary conservation priority and as a key
opportunity for future Protected Area designation. Within this context, Conservation Outcomes has
two priority regions. The first being in the northern banks of the Olifants River Estuary through to
Knersvlakte Nature Reserve. The second priority region is south of the Olifants River Estuary mouth
to Lambert’s Bay. The organisation's work therefore gives it a direct and substantial conservation
interest in the landscape within which, and adjacent to which, the proposed prospecting activities will

take place.

The proposed prospecting activities are of particular concern to Conservation Outcomes because they
have the potential to undermine precisely the conservation opportunities which it has been working to
secure. Conservation Outcomes accordingly has a genuine, place-specific and ongoing interest in the
environmental consequences of the decision under appeal. It is not seeking to appeal merely as a
member of the general public, but in furtherance of its established conservation mandate and its active
work to secure biodiversity stewardship, protected areas and ecological connectivity in the affected

landscape.

Masifundise is a nonprofit organisation that works towards the empowerment and capacity building
of small-scale fishing communities across South Africa, in order for them to be able to advocate for

their own rights to be met.

The proposed activities are of particular concern to Masifundise because, over many years,
Masifundise has worked extensively with fishing communities along the West Coast, particularly in
Doringbaai, Ebenhaeser, Papendorp, Lamberts Bay and Elands Bay. These communities are
dependent on marine resources for their livelihoods, cultural, traditional practices and food security,
with the access to these marine resources being affected by the proposed mining project. Given its
longstanding engagement with these communities and the significant potential impacts of the
proposed project, Masifundise has a direct and substantial interest in this matter and therefore submits

this appeal. Masifundise, together with Coastal Links South Africa, the national fisher movement

4



representing small-scale fishers along the South African coastline, submitted comments on the

Environmental Impact Assessment Report for this project in July 2025.

13. The BLC, Conservation Outcomes and Masifundise are collectively “the Appellants”.
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BACKGROUND

14. Trans Hex applied in 2024 for a multi-commodity Prospecting Right in terms of the MPRDA in Marine
Concessions 11A, 12A, 13A, 11B, 12B and 13B off the West Coast of South Africa. The prospecting
area extends over approximately 32 113 ha (321 km?), from the deep edge of the surf zone to
approximately 5 km offshore.® The proposed prospecting is intended to identify and quantify deposits
of a very broad range of commodities, including gemstones, precious metals, ferrous and non-ferrous
metals, heavy minerals and rare earth elements. The activities authorised include geophysical
surveying,” 1 650 drill samples,® 2 230 vibracore samples® and 625 bulk grab samples,® with a total
stated disturbance footprint of approximately 10 771 m2. The prospecting is proposed to take place

over a period of up to five years.

15. The environmental assessment proceeded through a Scoping and Environmental Impact Reporting
(“S&EIR”) process. The Final Scoping Report and Plan of Study for EIA were submitted to DMPR on
24 October 2024 and accepted on 11 December 2024. The EIAR was released for public review from
12 June to 14 July 2025, and the Final EIA Report, incorporating comments received during the EIA
phase, was submitted to the DMPR on 25 July 2025. The DMPR subsequently granted the EA for the
proposed prospecting on 14 July 2026. In granting the EA, the Department concluded that the potential
impacts had been adequately investigated and could be mitigated to acceptable levels through the

EMPr and the conditions of the EA, conclusions we dispute on the grounds set out in this appeal.

16. The EAP's overall assessment was that non-destructive prospecting should be approved for the whole
precinct, and destructive prospecting should be approved for the sections of the precinct that are not
delineated as CBAs, provided the essential mitigation measures are implemented.'" Crucially, this
conclusion was not incorporated into the final EA, which makes no distinction between prospecting
within and outside of CBAs.

17. The EIA itself contained significant deficiencies which have undermined the legal integrity of the
decision-making process. Despite the prospecting area lying within the broader coastal environment
associated with the Olifants Estuary, the ecological sensitivity of the estuary and the communities who

depend on it, as well as its surrounding coastal and marine environment, was not properly assessed.

6 EIA report, page 7.
TEIA report, page 11.

8 EIA report, page 16.

9 EIA report, page 14.

10 EJA report, page 18.
" EIAR, pages 135-136.



18.

Further, the findings of the Marine Ecology report that characterised marine impacts as localised,
short-term and of low to medium intensity, failed to properly assess the nature and extent of impacts
on not only benthic communities and marine mammals, but ecological processes, fisheries, and the
broader Benguela Upwelling System Ecologically or Biologically Significant Area. The implications of
these failures on the lawfulness of the decision to grant the EA are explained more fully in the appeal

grounds below.

The application concerns invasive prospecting over a massive expanse of ocean in an ecologically
important and highly productive area, on which many coastal communities depend. The paucity of
information provided in relation to the need for and desirability of the project is glaring, particularly
given its unavoidable, adverse' socio-ecological impacts and its inevitable scuppering of
development imperatives associated with building a biodiversity economy (including ecotourism) that
the National Development Plan seeks to promote. The application is also premature, having been
decided without the Marine Spatial Planning architecture that should guide decisions about use of

ocean space being in place. We now set out in full why the appeal should be upheld.

OVERVIEW OF APPEAL

19.

20.

At its core, this appeal concerns whether the decision-maker had a sufficient and lawful basis to
authorise extensive prospecting activities across a large and ecologically and socio-economically

important marine environment.
These shortcomings fall into four categories (addressed as Grounds A to D further below):

20.1. First, the EIA Report failed to properly assess the receiving environment and the context in
which the activities would take place: it did not account for the ecological significance of the
Benguela Upwelling System, omitted any Estuarine Impact Assessment of the Olifants River
Estuary despite the Precinct's proximity to it, did not adequately assess climate change

impacts and risks, and undertook no Cumulative Impact Assessment.

20.2. Second, and independently of those assessment failures, the Report did not properly justify
why the activity should be authorised at all: its treatment of need and desirability is inadequate

and it contains no meaningful assessment of alternatives; and

20.3. Third, the public participation process itself was procedurally deficient: small-scale fishing
communities and previously disadvantaged communities were not meaningfully consulted, and
documents material to the decision were not made available for comment during the EIA

phase.

20.4. Fourth, the decision to grant the EA was taken in the absence of the necessary Marine Spatial

Planning tools being in place. This failed to give meaningful effect to the integrated governance

12 EIAR, page 135.



21.

22.

framework established by the Marine Spatial Planning Act' (‘MSPA”), frustrated the purpose
of that Act, failed to take into account highly relevant statutory considerations, and was
inconsistent with the environmental management principles contained in NEMA and the

constitutional obligation to secure ecologically sustainable development.

These are interrelated failures that materially affected the decision-maker's ability to determine the
nature, extent and significance of the impacts of the proposed activities and whether those impacts
could properly be mitigated. The appellants accordingly submit that the decision to grant the EA was
materially influenced by errors of law and fact, taken without proper consideration of mandatory and
material considerations and on the basis of inadequate information, and is not rationally connected to
the information before the decision-maker or the reasons furnished for the decision. The resultant
decision, taken in totality, is so unreasonable that no reasonable decision-maker would have made

such a decision.
In preparing this appeal, expert scientific technical advice was sought:

22.1. Megan Egler and Bree Yednock ‘Evaluation of the Final Environmental Impact Assessment
Report: Multi-commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B,
12B, and 13B, West Coast South Africa Impacts to Marine Resources’ (2026) Environmental
Law Alliance Worldwide (hereafter referred to as “ELAW Marine Resources” and attached as
Appendix BLC4)

22.2. Megan Egler and Bree Yednock ‘Evaluation of the Final Environmental Impact Assessment
Report: Multi-commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B,
12B, and 13B, West Coast South Africa Impacts to Marine Resources’ (2026) Environmental
Law Alliance Worldwide (hereafter referred to as “ELAW Fisheries Impacts” and attached as
Appendix BLC5)

APPEAL GROUNDS

23.

The Appellants submit the following grounds of appeal-

A: Failure to assess the sensitivity of the receiving environment and the context in which the

activities would take place:

A1. Failure to account for the ecological significance of the southern Benguela upwelling system, and
to consider this ecosystem as a whole as part of an ecosystem-based management approach. The
Marine Concessions all fall within the Benguela ecosystem, a nutrient rich, eastern boundary
upwelling system that supports a diverse food web. The resilience of the Benguela ecosystem
depends on, among other things, a healthy and functioning food web. A resilient ecosystem can
continue to provide ecosystem services for both present and future generations. This was a relevant

consideration in terms of section 240 of NEMA that should have been taken into account, and the EA

10



is, therefore, in violation of section 6(2)(e)(iii) of the Promotion of Administrative Justice Act, Act 3 of
2000 (“PAJA”). Additional relevant considerations for the Benguela ecosystem in its entirety are the
National Coastal Marine Spatial Biodiversity Plan (“NCMBSP”),"® the National Environmental
Management: Biodiversity Act, Act 10 of 2004 (“NEMBA”), and the National Environmental
Management: Integrated Coastal Management Act, Act 24 of 2008 (“NEMICMA”) (and these
considerations were not adequately accounted for in terms of section 240 of NEMA). The EA is in
further violation of section 6(2)(b), 6(2)(d), and 6(2)(f)(ii) of PAJA because, by not considering the
above, amounted to a mandatory and material procedure or condition prescribe by an empowering
provision that was not complied with, the decision was materially influenced by an error of law, and
the decision was not rationally connected to the information before the decision-maker or the reasons

given for it by the decision-maker.

A2. No Aquatic Impact Assessment was undertaken in respect of the Olifants River Estuary and the
Sout Estuary. The Precinct straddles the mouths of two estuaries classified as Endangered in the
National Biodiversity Assessment 2025 (“NBA 2025”), on a site the Screening Tool rated Very High
for aquatic biodiversity. That rating made an Aquatic Biodiversity Specialist Assessment obligatory.
None was obtained, and no referral was made under section 240(4) of NEMA: a failure to comply with
a mandatory and material procedure in violation of section 6(2)(b) of PAJA. The DMPR accordingly
failed to consider the Olifants EMP, the NBA 2025 classifications, section 2(4)(r) of NEMA and the
recommendations of the Western Cape Department of Environmental Affairs and development
Planning (‘“DEADP”), CapeNature and the Matzikama Local Municipality, in violation of section
6(2)(e)(iii). The estuarine objections of organs of state and registered interested and affected parties
(“I&APs”) were neither incorporated nor answered with reasons, contrary to item 3(1)(h)(iii) of
Appendix 3 and in violation of section 6(2)(c) of PAJA. The finding of insignificant estuarine impact,
and conditions which do not mention either Estuary, notwithstanding their proximity to the Precinct,
bear no rational connection to the information before the decision-maker, in violation of section
6(2)(f)(ii) of PAJA. Cumulatively, the decision is one no reasonable decision-maker would have taken,
in violation of section 6(2)(h) of PAJA;

A3. No assessment of the climate change impacts and climate-related risks of the proposed
prospecting activities and/ or mining activities was conducted. Alternatively, this was or grossly
inadequate. No Climate Change Impact Assessment and no dedicated climate or greenhouse gas
specialist study was commissioned. The vessel emissions acknowledged in section 2.5.7 of the EIA
Report were never quantified, rated or carried into the impact assessment or the need and desirability
analysis, contrary to Appendix 3 to the EIA Regulations: a violation of section 6(2)(b) of PAJA. The
Climate Change Act, Act 22 of 2024 (“Climate Change Act”), the 2025 Draft National Guideline, the

13 Harris, L.R., Holness, S.D., Kirkman, S.P., Sink, K.J., Majiedt, P., Driver, A. 2022. National Coastal and Marine Spatial Biodiversity Plan, Version 1.2 (Released
12-04-2022): Technical Report. Nelson Mandela University, Department of Forestry, Fisheries and the Environment, and South African National Biodiversity
Institute. South Africa. 280 pp.

11



National Climate Change Response Policy, and South Africa's obligations under United Nations
Convention on the Law of the Sea (“UNCLOS”) and the Convention on Biological Diversity (“CBD”)
appear nowhere in the EIA Report, nor does any assessment of the climate vulnerability of the species
identified in the Applicant's own specialist appendices: a violation of section 6(2)(e)(iii) of PAJA.
Climate change is named in narrative text in both appendices and then omitted from the operative
cumulative impact methodology of the same reports, so that there is no rational connection between
the information before the decision-maker and the finding that impacts are low or insignificant, nor
between the benefits of future mining relied on in the need and desirability analysis and the silence

on that mining's climate consequences: a violation of section 6(2)(f)(ii) of PAJA; and

A4. No Cumulative Impact Assessment was conducted, including the omission of climate-related and
other cumulative marine stressors from the cumulative impact methodology: The cumulative impact
assessment in the EIA report does not satisfy the requirements of the EIA Regulations because it
does not adequately assess the proposed prospecting together with relevant existing, authorised and
reasonably foreseeable activities affecting the same receiving environment. This is a failure to comply
with a mandatory and material content requirement of the EIA Regulations, and the decision to grant
the environmental authorisation in absence of this complete assessment amounts to a failure to take

a relevant consideration into account (section 6(2)(b) read with section 6(2)(e)(iii) of PAJA).
B: Failure to justify why the activity should proceed

B1. Inadequate needs and desirability assessment: The EA was granted without compliance with the
mandatory content requirements of Appendix 3 concerning the motivation of need and desirability To
the extent that the competent authority accepted a motivation that dismissed the applicable
biodiversity plan as non-binding, the decision was materially influenced by an error of law (section

6(2)(d)) and was not rationally connected to the information before it (section 6(2)(f)(ii)).

B2. No alternatives assessment: The EIA Report has failed to properly assess alternatives to the
proposed prospecting, as required by the EIA regulations, and dismissed the no-go alternative
because it would preclude the benefits of the activity. This has resulted in the EA having been granted
in the absence of relevant considerations into account (section 6(2)(b) read with section 6(2)(e)(iii) of
PAJA).

C: The Public Participation Process was materially deficient

C1: The impacts to the livelihoods of the small-scale fishing communities in proximity to the project
site were not adequately considered during the Public Participation Process. This is a violation of
sections 6(2)(b), 6(2)(f)(ii), and 6(2)(h) of PAJA. Views and comments were inadequately taken into

account and responded to. This is procedurally unfair and a violation of section 6(2)(c) of PAJA.

12



C2: Crucial documents that formed or should have formed the basis of granting the EA were not made
publicly available during the EIA process and had to be individually requested. This is procedurally
unfair and therefore a violation of section 6(2)(c) of PAJA, as well as a mandatory and material
procedure or condition prescribed by an empowering provision that was not complied with in terms of
section 6(2)(b) of PAJA read with Regulation 40(2) of the EIA Regulations.

D: The decision to grant the EA was taken in the absence of the necessary Marine Spatial Planning

tools being in place. It failed to give meaningful effect to the integrated governance framework established

by the MSPA, frustrated the purpose of that Act, failed to take into account highly relevant statutory

considerations, and was inconsistent with the environmental management principles contained in NEMA

and the constitutional obligation to secure ecologically sustainable development. This is a violation
of sections 6(2)(f)(ii) and 6(2)(e)(iii) of PAJA.

24.

25.

Taken in its totality, and as evidenced below, the decision was so unreasonable that no reasonable
person would have made such a decision based on the information before them. This is a violation of
section 6(2)(h) of PAJA.

We expand on each of these grounds in turn below.

GROUND A: FAILURE TO ASSESS THE SENSITIVITY OF THE RECEIVING ENVIRONMENT AND THE
CONTEXT IN WHICH THE ACTIVITIES WOULD TAKE PLACE

A1. Failure to account for the ecological significance of the Benguela ecosystem

26.

The Marine Concessions are subject to the EA fall within the southern Benguela upwelling system
(“Benguela ecosystem”). When taking a decision on the EA, DMPR did not consider the impacts to

the Benguela ecosystem in several material ways —

26.1. Coastal upwelling systems (such as the Benguela ecosystem) support substantial seasonal
phytoplankton and zooplankton production.™ This forms the basis of the marine food web. A

functioning food web is necessary to support all marine life.

26.2. Without a functioning food web, the resilience of the Benguela ecosystem is compromised. An
ecosystem compromised in this way is unable to perform important and necessary ecosystem

services.

26.3. Ecosystem services are the direct and indirect benefits derived from healthy environment. This
includes both environmental benefits, such as carbon capture, and socioeconomic benefits,

such as those from healthy fisheries.

14 Marine Biodiversity Assessment, citing Shannon, Cochrane & Pillar (2003) at page 26.
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27.

28.

29.

30.

(a)

31.

32.

33.

34.

26.4. The EA did not consider the Benguela ecosystem as it is: an_ecosystem. Certain aspects

were (partially, as explain further below) considered in isolation from the system as a whole.
The different components of an ecosystem are always moving and interacting with each other
to form one interconnected, living whole. As demonstrated below, it is not sufficient to consider

such components in isolation from each other.

Both South African and international law have provisions that aim to protect complex and sensitive
ecosystem, such as the Benguela ecosystem, from the type of cumulative harm that occurs when an

ecosystem-based management approach is not considered.

Section 240 of NEMA provides for criteria to be taken into account by competent authorities when
considering applications for environmental authorisations. Section 240(b) provides for some of these
relevant factors, but leaves the list open to allow for certain, unlisted, factors that the competent
authority must consider. As explained in the subsections that follow, there were several relevant
factors of consideration that DMPR should have considered when taking a decision to grant the EA.

It cannot be said such relevant factors were considered.
Failure to consider the Benguela ecosystem is a violation of section 6(2)(e)(iii) of PAJA.

The following subsections also show that the decision to grant the EA violates sections 6(2)(b), 6(2)(d),
and 6(2)(f)(ii) of PAJA.

The resilience of the Benquela Ecosystem

The Benguela ecosystem is an eastern boundary upwelling system of exceptionally high natural
productivity, driven by seasonal wind-induced upwelling of cold, nutrient-rich water onto the

continental shelf.'® The Marine Concessions fall within this upwelling system.

The Benguela ecosystem supports substantial seasonal phytoplankton and zooplankton production. 6
This forms the base of a food web that runs, in the EIA's own words, “through pelagic baitfish (anchovy,
pilchard, round-herring and others), to predatory fish (snoek), mammals (primarily seals and dolphins)

and seabirds (jackass penguins, cormorants, pelicans, terns and others)”."’

Without a functioning food web is important for ecosystem services.'® An ecosystem that can support
necessary ecosystem services is considered to be resilient. The resilience of an ecosystem

represents its capacity to absorb disturbance without shifting to a degraded, alternative state.'®

This capacity is not unlimited. Where a system’s natural resilience has already been eroded by existing

pressures (which, as demonstrated below, is the case in the Benguela ecosystem), an additional

15 Marine Biodiversity Assessment at pages 26-27 and 52.

16 Marine Biodiversity Assessment, citing Shannon, Cochrane & Pillar (2003) at page 26.
17 EIA report at page 52; Marine Biodiversity Assessment at page 26.

18 The direct and indirect benefits derived from a healthy environment.

'® For more on ecosystem resilience, see ELAW Marine Resources at section 2, page 4-6.

14



35.

36.

37.

(b)

38.

39.

disturbance, that might otherwise be minor, can instead trigger a shift from which recovery is slow,
uncertain, or does not occur at all. This dynamic has been well-documented in other marine systems?°

and is a real risk to the Benguela ecosystem if not adequately considered.

The resilience of the Benguela ecosystem has already been compromised in several material ways.
For the purpose of this appeal, and to illustrate the point of ecosystem connectivity, the example of
small pelagic fish will be used.?" Small pelagic fish include sardine (Sardinops sagax), anchovy

(Engraulis encrasicolus), and round herring (Efrumeus whitehead).

The Benguela ecosystem’s resilience has already been compromised through the decline of the small
pelagic fish population (this decline is seen relative to both long-term and short-term averages).
Because of this decline, the predator species dependent on small pelagic fish as prey are also in
decline. Such predators include species of conservation concern, as well as species forming the base

of several commercial and small-scale fisheries.

The EIA report, EA, Marine Biodiversity Assessment, and Fisheries Impact Assessment do not
engage with ecosystem resilience as a factor at all. They also do not engage with the compounding
risk that an already-stressed ecosystem may respond to additional disturbance differently, and less

predictably, than an undisturbed one would.

The ecological significance of the Benquela ecosystem was not adequately considered in the
EIA report or the EA

The EIA report and Marine Biodiversity Assessment acknowledge small pelagic fish as the conduit
through which the primary productivity of the Benguela ecosystem (being the plankton) reaches the
higher tropic levels of the food web, including to species of significant conservation concern and

species forming the basis of both commercial and small-scale fisheries.??

However, the EIA report and its specialist appendices (specifically, the Marine Biodiversity
Assessment and the Fisheries Impact Assessment), confine their assessment of impacts on small
pelagic fish, and by extension, on the wider Benguela ecosystem food web that depends on them, to

two narrow categories only —

39.1. the economic effect on commercial catch rates, exclusion from fishing grounds, and
mariculture operations, arising from underwater noise, safety exclusion zones and sediment

plumes?; and

20 See ELAW Marine Resources at section 2, page 4, for example on Caribbean coral reefs in Jamaica.

21 The Benguela ecosystem is also compromised in other, equally relevant, respects that are not addressed in this appeal.

22 E|A at page 52; Marine Biodiversity Assessment at page 26.

2 EIA report at pages 101 — 104, tables 6-14 and 6-15; Fisheries Impact Assessment at pages 86-87; see also ELAW Marine Resources at section 2, page 5
for how sediment plumes were ineffectively modelled (if at all).
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40.

41.

42.

43.

44,

39.2. the physical footprint of sediment disturbance in the sampling area, calculated by the specialist
at approximately 0.011 km? (1.1 ha), said to constitute less than 0.005% of the available habitat

on the West Coast shelf.?*

Every impact identified against small pelagic fish, and the fisheries that depend on them, is rated of
“Very Low” or “Insignificant” overall significance, both before and after mitigation.?> Nowhere in the
EIA report, its appendices, or the EA’s reasons for the decision is the significance of small pelagic fish
as the trophic foundation of the Benguela ecosystem, assessed as a discrete factor, independent of

their commercial value.?®

Annexure 1 to the EA records only that the Marine Biodiversity Assessment found impacts “of short-
term duration and low to medium intensity” and that the Fisheries Impact Assessment found impacts
of “localised...very low overall significance to fishing and mariculture operations”.?” In other words,
the decision-maker's own reasons confirm that the assessments before him addressed only the fishery

and its licensed users, and nothing wider.

The EA’s own baseline confirms the cascading effects the EIA ignores. This omission is especially
difficult to sustain given the EIA's own baseline findings, which establish that the seabird species most
dependent on small pelagic fish are already in a state of population collapse driven by reduced prey
availability.?® The Marine Biodiversity Assessment records that four of South Africa's Endangered
seabird species compete directly with commercial fisheries for sardine and anchovy (African penguin,
Cape gannet and Cape cormorant) and rock lobster (bank cormorant), and that this competition for
food is the single greatest threat to South African seabirds of special conservation concern, affecting

56% of such species.?®

Further, the vulnerability of predators dependent on small pelagic fish is not confined to the gradual,
decades-long seabird declines described above. The Marine Biodiversity Assessment also records a
Cape fur seal (Arctocephalus pusillus) breeding colony situated within Concession 12a, with further
non-breeding colonies and haul-out sites elsewhere in the concession area, and states that these
sites “all have important conservation value since they are largely undisturbed at present”.*° The same
passage records that the vulnerability of Cape fur seals to declines in pelagic fish populations “likely

caused a massive mortality event in 2021”3

This is not considered in the EIA report or the EA. The EIA report's impact tables for sediment plumes

affecting “fish stock recruitment” (Impact F3) and noise affecting “catch rates” (Impact F2) are

24 EIA report at pages 94-95.

25 E|A report at pages 102 - 103, tables 6-15 and 6 -15; Marine Biodiversity Assessment at page 144, table 6-1.

% See ELAW Fisheries Impacts at section 1, pages 1-2 for omissions from the Fisheries Impact Assessment.

27 EA (Reasons for the Decision), Annexure 1, paragraphs 3(d) and 3(e) at page 8.

2 Marine Biodiversity Assessment at page 59, Table 4-6.

2 Marine Biodiversity Assessment at page 59, citing Crawford et al. (2014, 2015); repeated in materially identical terms in the main EIA at page 54.
30 Marine Biodiversity Assessment at page 79.

31 Marine Biodiversity Assessment at page 79.
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45.

46.

47.

assessed exclusively by reference to the interests of the licensed commercial fishery.323 For
example, whether “mobile fish species can avoid” sediment plumes, and whether disruption to catch
rates is “temporary and reversible” for the purposes of the purse-seine and other regulated sectors.3*
At no point does the assessment ask whether the same disturbance, superimposed on a stock already
reduced and on predator populations already in independent decline for want of that same prey, could
have a materially different, and materially more significant, consequence for the seabirds that depend
on the stock. The mitigation measures only extend to licensed fisheries. Measures, such as prior
notification through FishSA, the South African Pelagic Fishing Industry Association, or the other
stakeholder bodies listed in the EA's mitigation conditions, do not mitigate effects on predator
populations (which also include predatory fish that are the target species of several fisheries

themselves).

The Fisheries Impact Assessment supports this concern, despite the concern itself not being
considered in the EIA report or the EA. The small pelagic purse-seine fishery's own combined landings
of anchovy, sardine, and round herring fell by 38%, from 395 000 tonnes in 2016 to 271 000 tonnes
in 2022, below both the long-term (338 000 t) and short-term (294 000 t) averages, with both the
sardine and anchovy management procedures requiring the invocation of “exceptional circumstances”

in 2019 and 2020 owing to low abundance.3®

The Benguela ecosystem also performs functions beyond supporting biodiversity and fisheries. It is
also a significant regional carbon sink. The high phytoplankton and zooplankton productivity described
above draws down atmospheric carbon dioxide through photosynthesis, and a substantial proportion
of that organic carbon is exported to, and sequestered in, the seabed sediment. The Marine
Biodiversity Assessment itself records that 36% of phytoplankton production and 5% of zooplankton
production in the Benguela region is estimated to be lost to the seabed annually, resulting in the “high

organic content of the muds in the region”.*’

A substantial part of the Concession area lies within, or in the vicinity of, the approximately 500 km-
long “mud belt” that runs over the inner shelf between the Orange River and St Helena Bay, an area
both the EIA and the Marine Biodiversity Assessment confirm has been built up over a long period by

biological deposition and river input and carries a correspondingly high organic content.®® As such,

%2 See ELAW Marine Resources at section 6, pages 12-17 for a more detailed assessment of the project's footprint with respect to marine fauna, encompassing
noise and sediment plume (turbidity) impacts. The discussion also includes an analysis of unsubstantiated impact ratings and how the scope and scale of the
disturbance was dramatically underestimated.

3 See also ELAW Marine Fisheries Impacts at section 2, pages 2-4 for noise impacts, and pages 4-5 for turbidity impacts for an assessment of the proposed
project footprint with respect to fisheries and fishing communities.

34 EIA report at pages 102-104.

3 ElA report at page 102, Table 6-14; EA, Site Specific Conditions.

% Fisheries Impact Assessment at pages 33-34, citing Coetzee et al. (2020) and DFFE (2023).

37 Marine Biodiversity Assessment at page 27, citing Shannon et al. (2003).

38 EIA report at page 41; Marine Biodiversity Assessment at pages 18 and 27.
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sediment in much of the project area contains high levels of buried organic material, particularly in this

mud belt.®?

48. The proposed prospecting activities are inherently sediment-disturbing at a considerable scale: up to
2 230 vibracore samples, 625 grab samples and 1 650 drill samples are proposed, with drilling capable
of penetrating sediment up to 12 m above the bedrock or clay footwall.*? Disturbing marine sediment
of this nature and at this scale carries a risk of releasing sequestered organic carbon, as CO,, and of
creating pathways through which subsurface methane could migrate to the seafloor and, ultimately,
the water column and atmosphere.*'243 Many of the samples would involve removing many meters
of sediment. Drilling into sediment can create pathways for subsurface methane to migrate up to the
seafloor and eventually into the atmosphere, particularly at the water depths found in the project

area.*

49. The EIA report and its specialist appendices do not assess, model, or even mention this risk. Climate
is not one of the Valued Environmental and Social Components (“VECs”) considered in the EIA's own
cumulative impact assessment, which is instead confined to marine habitats and ecosystems, marine
fauna, fisheries, and cultural heritage resources.*® There is no assessment anywhere in the record of
the project's own greenhouse gas emissions from vessel and equipment operation (notwithstanding
that the EIA itself acknowledges that vessel engines emit CO, among other pollutants), still less of
emissions attributable to sediment disturbance, nor of the cumulative effect of those emissions when
read together with the other prospecting, mining, shipping and coastal development activities already

occurring, and already assessed cumulatively for other VECs, within the same concession area.*®

50. This concern is heightened by the fact that the organic-carbon and productivity baseline on which the
ElA's own specialist appendices rely is itself drawn from literature no more recent than 2003, with no

site-specific field sampling conducted for this project.*’

51. Further there is no rational connection between the information available to, and the reasons given
by, the decision-maker and the decision reached. This is because of the reliance on outdated and/or

desktop-only baseline data, unexplained “low”/ “insignificant” impact ratings, and the conflation and/or

39 Herbert, C. T., & Compton, J. S. (2007). Geochronology of Holocene sediments on the western margin of South Africa. South African Journal of Geology,
110(2-3), 327-338. https://www.researchgate.net/profile/John-Compton-
4/publication/250085440 Geochronology of Holocene sediments on_the western margin of South Africa/links/0046353cdf88fd549a000000/Geochronolo
gy-of-Holocene-sediments-on-the-western-margin-of-South-Africa.pdf.

40 EIA report at page 94; drilling depth as recorded in the project description (EIA report, section 2).

41 Zhang, W., Porz, L., Yilmaz, R. et al. Long-term carbon storage in shelf sea sediments reduced by intensive bottom trawling. Nat. Geosci. 17, 1268-1276
(2024). https://doi.org/10.1038/s41561-024-01581-4. https://www.us-ocb.org/trawling-impairs-seafloor-carbon-sequestration/.

42 Atwood, Trisha B., et al. "Atmospheric CO2 emissions and ocean acidification from bottom-trawling." Frontiers in Marine Science 10 (2024): 1125137.
https://www.frontiersin.org/journals/marinescience/articles/10.3389/fmars.2023.1125137/full?wpmobileexternal=true.

43 Liu, Haotian, Linsen Zhan, and Hailong Lu. "Mechanisms for upward migration of methane in marine sediments." Frontiers in Marine Science 9 (2022):
1031096. https://www.frontiersin.org/journals/marine-science/articles/10.3389/fmars.2022.1031096/full.

4 Vielstddte, L., Haeckel, M., Karstens, J., Linke, P., Schmidt, M., Steinle, L., & Wallmann, K. (2017). Shallow gas migration along hydrocarbon wells—An
unconsidered, anthropogenic source of biogenic methane in the North Sea. Environmental science & technology, 51(17), 10262-10268.
https://doi.org/10.1021/acs.est.7b02732.

45 EIA at pages 114 - 115, Table 6-24.

46 EIA at page 21; EIA at page 114 — 115, Table 6-24.

47 For example, see the Marine Biodiversity Assessment section, section 4.2.8 “Turbidity”, whose most recent cited source predates 2003.
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(c)

52.

53.

54.

55.

56.

misrepresentation of the physical footprint of the activities with the true ecological extent of their

effects.*8

The ecological significance of the Benquela ecosystem was a relevant factor to consider in the

EIA and EA in terms of South African and international law

The precautionary and risk-averse principle in section 2(4)(a)(vii) of NEMA required the decision-

maker to treat any additional pressure on the Benguela ecosystem, as a materially relevant

consideration. This included consideration of the depressed small pelagic fish population, its
recruitment and availability, the effects of this on the predator populations, the effects on fisheries, as
well as to carbon capture and climate change. The EIA cannot dismiss these impacts by referencing
a small percentage of the seabed as being physically disturbed and using this to (incorrectly) explain

a localised physical footprint.

In general, marine ecosystem resilience is less understood than terrestrial ecosystem resilience. This
increases the need for caution, before adding a further, sediment-and-noise-based disturbance to a

system already under stress.*®

Section 240 of NEMA contains criteria to be taken into account by competent authorities when
considering applications for environmental authorisations. Section 240(1)(b) is clear that there is not
a closed list of relevant considerations, and therefore, there are unlisted relevant factors for the
competent authority to consider before granting an EA.*® South African courts have confirmed that
section 240 imposes a mandatory duty on the competent authority to take relevant considerations
into account, non-compliance with which renders the resulting environmental authorisation reviewable
in terms of PAJA.®

The Court in Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others (“Earthlife
Africa’)*? held that climate change impacts are a relevant, if unlisted, factor under section 240 of
NEMA which a competent authority is obliged to consider before granting an environmental
authorisation, and that a decision taken on the basis of a materially inadequate climate change

assessment discloses a material error of law.3

This conclusion was reached in the context of a coal-fired power station (an obvious direct source of
greenhouse gas emissions) but is equally relevant to this appeal and requires consideration beyond

the proposed project’s own emissions because of how the Benguela ecosystem performs an identified

48 See ELAW Marine Resources at section 5, pages 9-11 for an evaluation of the realistic footprint of the prospecting activities.

49 See ELAW Marine Resources at section 2, page 5.

50 NEMA section 240(b) — the phrase “take into account all relevant factors, which may include” clarifies there are unlisted factors to consider. The phrase “the
competent authority must’ makes considering these factors peremptory.

51 South Durban Community Environmental Alliance and Another v Minister of Forestry, Fisheries and the Environment and Others (479/2023) [2025] ZASCA
134 (17 September 2025).

52 Earthlife Africa Johanneshurg v Minister of Environmental Affairs and Others 2017 (2) SA 519 (GP).

53 Earthlife Africa Johanneshurg v Minister of Environmental Affairs and Others [2017] ZAGPPHC 58; 2017 (2) All SA 519 (GP), especially at paras 81 and 94—

107.
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57.

58.

59.

60.

carbon sequestration function that risks being disturbed. The further degradation of the Benguela
ecosystem is itself “pollution, environmental impacts or environmental degradation likely to be caused”
within the meaning of section 240(1)(b)(i) of NEMA, a listed consideration that both the EIA and EA
fail to engage with.

This is also confirmed at the level of international law. In its 2024 Advisory Opinion on Climate Change
and International Law, the International Tribunal for the Law of the Sea (“ITLOS”) held that the ocean
“is the world's largest [carbon] sink”, and that coastal “blue carbon” ecosystems such as mangroves,
tidal marshes and seagrass meadows are similarly important carbon sinks capable of contributing to
ecosystem-based climate adaptation.>* The Tribunal held that the Article 192 UNCLOS obligation to
protect and preserve the marine environment is accordingly “of dual significance”: it both promotes
the conservation and resilience of living marine resources, and mitigates anthropogenic greenhouse
gas emissions by protecting the carbon sequestration function of marine ecosystems, cross-
referencing Article 4(1)(d) of the United Nations Framework Convention on Climate Change and
Article 5(1) of the Paris Agreement.*®

South Africa's exercise of sovereignty over the concession area, which lies within its territorial sea,%®
is subject not only to UNCLOS Part Il but also to the marine protection obligations in Part XlI, which

apply across all maritime zones, including the territorial sea.®’

On the material before the decision-maker, the Benguela ecosystem within the Concession area
performs precisely the carbon sequestration function the ITLOS Advisory Opinion describes. The
specialist evidence set out above establishes both the high phytoplankton productivity of the system
and the substantial proportion of that production exported annually to, and sequestered in, the seabed,
including within the mud belt that a substantial part of the concession area either overlaps or lies in
the vicinity of. Article 192 therefore required the decision-maker to take into account, not only the
biodiversity and fisheries impacts of the proposed sediment disturbance, but also its implications for
the ocean's climate-regulating function. The EIA, the EA, and its reasons for the decision do not

mention this at all.

Since the commencement of the Climate Change Act on 17 March 2025, organs of state, in exercising
any function affected by climate change, must ensure that their policies and decisions are aligned with
South Africa's national climate change response, its national adaptation strategy, and its greenhouse
gas emissions reduction commitments. The EA was granted on 14 July 2026, after this provision's

stated commencement, yet does not indicate that the DMPR turned its mind to this obligation.

54 |TLOS Climate Change Advisory Opinion, paras 390-391.

55 |TLOS Climate Change Advisory Opinion, para 390, citing Art. 4(1)(d) UNFCCC and Art. 5(1) of the Paris Agreement; see also para 391 (Art. 192 requires
measures addressing climate change impacts and ocean acidification, including resilience and adaptation actions).

% The proposed prospecting activities extend approximately 500 metres seaward of South Africa’s baseline, and accordingly fall within the territorial sea
(UNCLOS, Art. 2).

57 UNCLOS, Art. 2(3), Art. 193; South China Sea Arbitration (The Republic of the Philippines v People's Republic of China) (Award on Merits, PCA Case No
2013-19, 12 July 2016), para 940.
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61.

62.

63.

64.

65.

66.

67.

The subsections below demonstrate further, equally important, considerations that should have been

taken into account in terms of section 240 of NEMA.

(i) The NCMSBP as a relevant consideration in terms of section 240 of NEMA

The lack of consideration of the NCMBSP necessitates a separate discussion because of how it was

disregarded in the EIA and not considered in the EA at alll.

The NCMSBP comprises a map of Critical Biodiversity Areas (“CBAs”) and Ecological Support Areas
(“ESASs”), together with the Sea-Use Guidelines. CBA 1 areas are irreplaceable or near-irreplaceable
sites needed to meet biodiversity targets, with limited or no alternative sites available. CBA 2 areas
are “best design sites” where targets could, in theory, be met elsewhere, but at a higher cos or over a
larger area. CBAs are further split into “natural” (natural or near-natural condition, to be maintained)
and “restore” (degraded condition, targeted for rehabilitation). ESAs comprise the remaining portions
of Ecologically and Biologically Significant Areas not already within Marine Protected Areas (“MPASs”)
or CBAs, and a buffer around MPAs.%®

A CBA map is a spatial plan for the natural environment, intended to inform planning and decision-
making in support of sustainable development. The Sea-Use Guidelines enhance the use of the CBA
map for a range of planning and decision-making processes, by indicating the compatibility of various
sea-use activities with the different biodiversity priority areas so that the broad management objective

for each priority area can be maintained.®®

Together, the CBA map and Sea-Use Guidelines form the NCMSBP. The overall goal is to safeguard
a sufficient, representative sample of coastal and marine biodiversity, using best available science, to
support biodiversity conservation and sustainable development in South Africa’s marine environment,

for the benefit of both current and future generations.® Such benefits include the ecosystem services

stemming from a resilient ecosystem.

The Marine Biodiversity Assessment records that the NCMSBP “is intended to be used by managers
and decision-makers in those national government departments whose activities occur in the coastal

and marine space eg: environment, fishing, transport (shipping), petroleum, mining, and others”.%’

The EIA report discusses the NCMSBP briefly in the context of the CBA Map and the Sea-Use
Guidelines.®? It states that destructive prospecting® is not compatible within CBA Natural and CBA

restore and has restrictive compatibility within ESAs.

% Marine Biodiversity Assessment at pages 97 — 98, citing the NCMSBP.
59 NCMSBP at page 1.

60 NCMBSP fact sheet at page 2.

61 Marine Biodiversity Assessment at page 97 (footnote 2).

62 EIA report at page 30 - 31.

63 Which includes vibracore sampling, drill sampling, and bulk sampling.
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68.

69.

70.

71.

72.

73.

The EIA report continues that the NCMSBP and Sea-Use Guidelines form the basis of the biodiversity

sector’s input into the multi-sectoral Marine Spatial Planning stakeholder process, but concludes —

“The NCMSBP, CBAs and ESAs are in effect draft documents which will require further stakeholder
engagement; this may lead to changes to the guidelines prior to their adoption as official policy. The
NCMSBP sea-use guidelines, vis-a-vis activities within proposed CBAs and ESAs, are thus non-

1764

binding.

The EIA report also concludes that “on purely environmental grounds (i.e.: the project’s potential
socioeconomic and biophysical implications) non-destructive prospecting should be approved for
the whole precinct, and destructive prospecting should be approved for the sections of the
precinct that are not delineated as CBAs, provided the essential mitigation measures are

implemented”,®® and stated that —

“DMPR will need to decide whether destructive prospecting should be authorised within the sections
of the precinct that are proposed as CBAs, taking into account the draft (non-binding) status of the
NCMSBP Sea-Use Guidelines as well as the predicted insignificant or very low significance of

impacts of prospecting on marine ecology”.%®

The EA does not engage with this at all. DMPR’s response was to authorise everything uniformly
without addressing the above distinctions, and the EIA’s recommendations, anywhere in the activity

description, the conditions, or the reasons for the decision.

During the public participation process, several stakeholders®” identified the CBA overlap and
recommended the same practical response of spatial exclusion of destructive prospecting from CBAs
and ESAs. These recommendations did not receive a substantive response and do not appear to

have been considered in the EA.

The Marine Biodiversity Assessment also recommended that destructive prospecting be precluded in
CBA-Natural and CBA-Restore areas, on the basis that the NCMSBP classifies destructive
prospecting as incompatible with the management objectives for those areas.®® The EAP did not adopt
its own specialist recommendation and left the question open to DMPR, framing it as a balancing
exercise between the NCMSBP’s draft status and the predicted very low significant or insignificance

of marine ecology impacts.®°

The Western Cape Department of Environmental Affairs and Development Planning recommended,

at both the scoping and draft EIA stages, that the Namaqua Coastal Area EBSA overlap with

64 EIA report at page 31; The same characterisation appears in the Issue and Response Summary, where the EAP gave an identical “draft” and “non-binding”
response to two separate stakeholder comments regarding the status of CBAs and Sea-Use Guidelines.

85 EIA report at page 135 - 136.

66 EIA report at page 136.

67 Cape Nature, Western Cape Department of Environmental Affairs and Development Planning.

68 EIA report at pages 95, 100 - 101.

69 |ssues and Responses Summary, Comment 172 at page 83.
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Concessions 11A and 11B be excluded from prospecting, and that CBA 1 and CBA 2 areas be
excluded from invasive prospecting and bulk sampling, including as a project alternative. It reiterated
on the Draft EIA that it did not support invasive prospecting in CBAs and urged that prospecting in
those portions be refused if the project was authorised.”

74. CapeNature raised the same concern and objected to the absence of any planned demarcation of
avoidance areas, recommending coordinate-defined exclusion of CBAs, complete avoidance in
Concessions 12 and 13 (where possible), and exclusion of portions of the A concessions near the

Olifants and Sout estuaries.”’

75. The EAP’s response to each of these recommendations was the same cross-reference back to its
position on the NCMSBP’s non-binding status. No coordinates were provided, no exclusion zone was

adopted, and no reduced-footprint alternative was assessed.

76. The EA records the Marine Biodiversity Assessment in general terms only (acoustic impacts, and
disturbance and loss of benthic fauna)’? with no reference to the NCMSBP, the CBA overlap. The EIA
report identified a specific question that the decision-maker needed to resolve. The EA did not
interrogate this, despite the project area falling within several CBAs and ESAs in terms of the
NCMBSP.

77. The legal question in terms of section 240 of NEMA is whether something is a relevant
consideration. The “non-binding” status of the NCMSBP does not exclude it as a relevant factor to

the granting of the EA.

78. There is no strict test to what is considered a relevant factor, but South African courts have
interrogated the question in several instances.” The threshold for deciding on a relevant factor is

reasonableness and rationality.”

79. As mentioned above in the context of the Benguela ecosystem as a carbon sink, the Court in EarthLife
Africa found that climate change impacts were once such unlisted factor in section 240 (and therefore,
the decision to grant the EA in the absence of this consideration was unlawful, irrational, and
unreasonable). There were several aspects leading to this decision, the first being a plain reading of
section 240(1) and the second being the principles in section 2 of NEMA (the “NEMA Principles”).”

The Court also noted how it is bound by section 39(2) of the Constitution to promote the purport, spirit,

70 Above.

™ Issues and Responses Summary, Comment 179 at pages 84-85.

72EA Annexure 1 at paragraph (d).

73 For examples see Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others 2017 (2) SA 519 (GP); The Trustees for the Groundwork Trust
v Acting Director-General: Department of Water and Sanitation and Another WT02/18/MP; Philippi Horticultural Area Food and Farming Campaign and Another
v MEC for Local Government, Western Cape 2020 (3) SA 486 (WCC); Endangered Wildlife Trust & Others v Director-General, Department of Water and
Sanitation and Another Appeal No. WT/03/17/MP; South Durban Community Environmental Alliance and Another v Minister of Forestry, Fisheries and the
Environment and Others 2025 JDR 4113 (SCA).

4 For examples, see discussion in The Trustees for the Groundwork Trust v Acting Director-General: Department of Water and Sanitation and Another
WT02/18/MP at para 9 and the holding in Philippi Horticultural Area Food and Farming Campaign and Another v MEC for Local Government, Western Cape
2020 (3) SA 486 (WCC).

75 Which guide decision-making throughout NEMA and must be taken into account by competent authorities when taking a decision.
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and objects of the Bill of Rights when interpreting legislation, which included the “fundamental

justiciable environmental right” in section 24.7

80. This approach was applied by the SCA in in South Durban Community Environmental Alliance and
Another v Minister of Forestry, Fisheries and the Environment and Others’” and is applied below in
the context of the NCMSBP —

80.1. On a plain reading of section 240, it is clear that “any pollution, environmental impacts or
environmental degradation likely to be caused” by the application is a relevant consideration.”®
The purpose of CBAs and the Sea-Use Guidelines is to inform planning and decision-making
in support of sustainable development, with the overall aim to safeguard coastal and marine
biodiversity to support sustainable development in the future.” There is no rational connection
between the purpose of a CBA and destructive prospecting and, even if the NCMBSP is a
draft, the precautionary principle necessitates a risk-averse approach in the absence of

certainty.%°

80.2. The NEMA Principles apply to all organs of State that may significantly affect the environment
and apply alongside all other appropriate and relevant considerations.8' The Constitutional
Court has commented on the importance of the NEMA Principles, and held that these

principles “must be observed, as they are of considerable importance to the protection and

management of the environment”.8? The EIA dismissing the NCMSBP as “non-binding” and
the DMPR’s subsequent granting of the EA without engaging with this shows that the NEMA

Principles weren’t considered, specifically —

80.2.1. socially, environmentally, and economically sustainable development;®
80.2.2. avoiding or minimising the disturbance of ecosystems and biodiversity loss;%
80.2.3. avoiding or minimising pollution and degradation;?°

80.2.4. avoiding or minimising disturbances of landscapes and sites that are South Africa’s
cultural heritage,® and that the environment must be protected as the people’s

common heritage;®’

76 Farthlife at para 81.

7 South Durban Community Environmental Alliance and Another v Minister of Forestry, Fisheries and the Environment and Others 2025 JDR 4113 (SCA).

78 NEMA section 240(1)(b)(i).

9 NCMSBP at page 1.

80 See NEMA section 2(4)(a)(vii), which must also be interpreted consistently with international law as per section 233 of the Constitution. The precautionary

principle is also Principle 15 of the Rio Declaration.

81 NEMA section 2(1)(a).

82 Fuel Retailers Association of Southern Africa v Director-General: Environmental management, Department of Agriculture, Conservation, and Environment,

Mpumalanga Province and Others 2007 (6) SA 4 (CC) at paragraph 67.

83 NEMA section 2(2).

84 NEMA section 2(4)(a)(i).

85 NEMA section 2(4)(a)(ii).

86 NEMA section 2(4)(a)(iii), as referenced in NEMICMA.
)(0).

4
4
87 NEMA section 2(4

AN
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80.3.

80.4.

80.2.5. responsible use and exploitation of non-renewable resources;®
80.2.6. applying a risk-averse and cautious approach;®°

80.2.7. integrated environmental management;®

80.2.8. international environmental responsibilities;®! and

80.2.9. sensitive, vulnerable, highly dynamic, or stressed ecosystems such as coastal
shores, especially where they are subject to significant human resource usage and

development pressure.®

Section 24(b)(iii) of the Constitution provides that ecologically sustainable development must
be secured while promoting justifiable economic and social development. It does not permit
economic or social development to be pursued at the expense of the environment, on which
all people depend. There is a positive obligation on decision-makers to prevent pollution and
ecological degradation, promote conservation, and secure ecologically sustainable
development and use of natural resources for both current and future generations. The DMPR

did not satisfy this constitutional requirement that requires positive steps to achieve.

Further, the EIA’s own methodology section lists “adopt a risk-averse and cautious approach”
among the NEMA Principles it identified as relevant to the EIA process.® Having identified the
principle as applicable, the EIA and the EA’s failure to apply it to one of the issues on which
the best available biodiversity science flagged incompatibility is inconsistent with the EIA’s own

stated approach.

81. This domestic position is reinforced by South Africa's obligations under Article 192 of UNCLOS, which

requires the State to take active measures to protect and preserve the marine environment, including

“rare or fragile ecosystems” and the habitats of “depleted, threatened or endangered species”®. The

standard of due diligence under Article 192 is scaled to risk. It must be more severe for riskier activities

and is

heightened where there is scientific uncertainty as to the nature and extent of potential harm.%

Section 233 of the Constitution requires NEMA to be interpreted consistently with this obligation.® As

such, South Africa is bound to the standard of the precautionary principle at international law level as

well.

88 NEMA section 2
89 NEMA section 2
90 NEMA section 2
91 NEMA section 2
92 NEMA section 2
9 EIA at page 36.
9 ITLOS Request

(4)(@)(v).
(4)(@)(vii).

(4)(b) and, to an extent, section 2(4)(l).
(4)(n).

(4)

r).

for an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and International Law (Advisory Opinion),

21 May 2024, Case No. 31, ITLOS Reports 2024 ("ITLOS Climate Change Advisory Opinion"), paras 195, 402, 406.
9% |TLOS Climate Change Advisory Opinion, para. 397; see also para. 234 on the Art. 192 due diligence obligation generally.
9 Section 233 of the Constitution of the Republic of South Africa, 1996; see also International.md memorandum, section 2.
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82. Afurther, independent basis for treating the NCMSBP overlap as a relevant consideration arises under
the CBD?", which applies to areas within national jurisdiction.®® Article 8(d) of the CBD obliges South
Africa, as far as possible and as appropriate, to promote the protection of ecosystems, natural
habitats, and the maintenance of viable populations of species in their natural surroundings.®® The
concession area overlaps two Ecologically or Biologically Significant Areas identified by the Benguela
Current Commission, ' from which the ESAs relied on above are in part drawn. The failure to engage
with the CBA and ESA overlap is therefore also a failure to engage with a matter bearing on South
Africa's obligations under Article 8(d) of the CBD.

83. The Constitutional Court commented on the precautionary principle and Fuel Retailers Association of
South Africa v Director General: Environmental Management, Department of Agriculture,
Conservation and Environment, Mpumalanga Province (“Fuel Retailers”).”’’ The Court stated that
the precautionary principle “is applicable where, due to unavailable scientific knowledge, there is
uncertainty as to the future impact of the proposed development”,'°? and requires the decision-maker
to insist on adequate precautionary measures in the face of that uncertainty. The same reasoning
applies to this EA. The NCMSBP itself acknowledges that further stakeholder engagement may refine
the guidelines, but that qualification goes to the guideline’s legal status, not to the underlying scientific
basis for treating destructive prospecting as incompatible with CBA natural and CBA restore areas.

Neither the EIA report nor the EA engage with this.

84. Reliance on the NCMSBP’s draft status also creates a sequencing problem. The Sea-Use Guidelines
are still in draft form because the marine spatial planning process, that they form part of, is still
underway. Treating that same incompleteness as a reason to disregard the guidelines, rather than a
reasons for caution while the process is finalised, inverts the purpose of the precautionary principle
addressed above. It is irrational for a competent authority to rely on the absence of a finalised spatial
plan to justify authorising the very activity that plan is designed to assess, without, at minimum,
explaining why that approach is consistent with the risk-averse and cautious principle in section
2(4)(a)(vii) of NEMA.

85. Given the combination of the legal principles above the overarching purpose of CBAs, ESAs, and the
Sea-Use Guidelines, the NCMSBP was a relevant consideration to the granting of the EA. As such,
DMPR has failed to comply with section 240 of NEMA.

97 South Africa ratified the CBD in 1996. See Convention on Biological Diversity, List of Parties.

9 Art. 4(2) of the CBD.

9 Art. 8(d) of the CBD.

100 EJA at section 4.3.3, identifying two Ecologically or Biologically Significant Areas (EBSAs), established by the Benguela Current Commission, overlapping
the proposed concession sites.

101 Fuel Retailers Association of South Africa v Director General: Environmental Management, Department of Agriculture, Conservation and Environment,
Mpumalanga Province 2007 (6) SA 4 (CC).

102 Above at paragraph 98.
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86.

87.

88.

89.

(ii) NEMBA as a relevant consideration in terms of section 240 of NEMA

DMPR failed to take into account considerations arising from NEMBA when granting the EA. NEMBA
is a specific environmental management act (“SEMA”).' Therefore, it must be read with NEMA %4
and its application must be guided by the NEMA Principles.'® There is no rational basis for a decision-
maker exercising a power in terms of NEMA to disregard a SEMA, especially where there is specialist
evidence before the decision-maker that raises issues falling within the Act’'s scope and ambit (as is

the case in this appeal).

One of the stated objectives of NEMBA, within the framework of NEMA, is “the need to protect the
ecosystem as a whole, including species which are not targeted for exploitation”.'®® The EIA report,
the Marine Biodiversity Assessment, and the Fisheries Impact Assessment do the opposite. They
assess impacts on small pelagic fish exclusively through the lens of the commercial and small-scale
fisheries that target them (catch rates, exclusion zones, mariculture), and, on the face of the record,
do not consider at all the species that depend on the same stock but are not targeted for exploitation.
On the EIA report's own account, seabirds, Cape fur seals, dolphins, and predatory fish also rely on

this forage base. '’

This fragmented, single-sector approach is precisely what the principle of integrated environmental
management in section 2(4)(b) of NEMA, and the objects of NEMBA, are directed against and is
compounded by the inconsistencies between the specialist reports and the EIA. The specialist reports
acknowledge, in their baseline sections, that endangered seabirds are dependent on, and already
declining because of pressure on, small pelagic fish, yet the impact assessment sections that follow
rate every identified impact on that same stock as “Very Low” or “Insignificant” without ever asking
what an additional, compounding pressure on recruitment or availability could mean for those already-

collapsing predator populations.

This approach also falls short of the standard increasingly recognised internationally as best practice
for assessing marine ecosystem impacts. The International Finance Corporation's Performance
Standard 6 on Biodiversity Conservation and Sustainable Management of Living Natural Resources,
for example, expressly requires that ecosystem services be considered with the same rigour as
biodiversity itself, on the basis that “ecosystem services valued by humans are often underpinned by

biodiversity” and that “impacts on biodiversity can therefore often adversely affect the delivery of

103 As defined in section 1 of NEMA, paragraph (d) of “Specific Environmental Management Act”) definition refers to NEMBA.
104 NEMBA section 6(1).

105 NEMBA section 7.

106 NEMBA section 2(a)(iA).

107 EJA report at page 52; Marine Biodiversity Assessment, section 4.3.2.6 “Marine Mammals”.
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ecosystem services.”'%® No equivalent consideration of ecosystem services or ecosystem resilience

appears anywhere in the EIA report's treatment of the Benguela ecosystem. %

90. Chapter 4, Part 2 of NEMBA empowers the Minister of the DFFE to publish a list of species that are
critically endangered, endangered, vulnerable, or protected, according to their proximity to the risk of
extinction or their conservation importance.® Once a species is listed, no person may carry out a

“restricted activity” involving a specimen of that species without a permit.*"

91. The applicable species list is the List of Threatened or Protected Marine Species, published in terms
of section 56(1) read with section 97 of NEMBA and given effect through the Threatened or Protected

Marine Species Regulations, 2017.112

92. The Marine Biodiversity Assessment documents a wide range of species appearing on the TOPS List
as occurring, foraging, breeding, or migrating within orimmediately adjacent to Concessions 11a, 12a,
13a, 11b, 12b and 13b." The EA authorises prospecting activities (involving geophysical surveys,
vibracore sampling, drill sampling, and mechanical grab sampling from vessels) across the full extent
of the six concessions. Despite acknowledging these listed species, no permit application in terms of
NEMBA for conducting a restricted activity is evident from either the EIA report, or the Marine

Biodiversity Assessment. This is a glaring omission.

93. Inreference to the prospecting activities, the Marine Biodiversity Assessment states that whale sharks
are “particularly vulnerable to ship strikes” because of their slow-moving, filter-feeding habit;'"* that
interactions with fisheries and vessels are already “the greatest threat to southern African seabirds,”
affecting 56% of seabirds of special concern;'® and that oil pollution, including from vessel diesel,
poses a material risk specifically to the African penguin, with cascading effects on breeding success

in a population that has fallen to roughly 2.5% of its size eighty years ago.'®

94. Notwithstanding the above, the Marine Biodiversity Assessment also describes the regional ecoregion
as having “no rare or endangered species” recorded there (relying on Awad et al, 2002).""" This is
contradicted by the Assessment’s own findings in the paragraph above, as well as in several other

places within the Assessment.''® The contradiction is significant and shows the disconnect between

108 |FC World Bank Group, January 1, 2012. Performance Standard 6 Biodiversity Conservation and Sustainable Management of Living Natural Resources
https://www.ifc.org/content/dam/ifc/doc/2010/201 2-ifc-performance-standard-6-en.pdf.

19 For more information on International Finance Corporation's Performance Standard 6 on Biodiversity Conservation and Sustainable Management of Living
Natural Resources, see WLAW Marine Resources at page 5.

110 NEMBA section 56(1).

11" NEMBA section 57(1).

112 Threatened or Protected Marine Species Regulations GNR 477 in Government Gazette 40846 of 30 May 2017 (“TOPS Regulations”) read with Lists of
Marine Species that are Threatened or Protected, Restricted Activities that are Prohibited and Exempted from Restriction GN 476 in Government Gazette 40875
of 30 May 2017 (“TOPS List").

13 See Marine Biodiversity Assessment at pages 52 - 64.

114 Marine Biodiversity Assessment at page 54.

T5E|A report at page 53; Marine Biodiversity Assessment at pages 60-61.

116 Marine Biodiversity Assessment at pages 60 and 140.

117 Marine Biodiversity Assessment at page 30.

118 See Marine Biodiversity Assessment at page 54 (whale shark, TOPS 'Vulnerable'), page 58 (leatherback turtle, 'Critically Endangered'; loggerhead and green
turtle, 'Endangered’), page 60, Table 4-6 (African penguin, Cape gannet, Cape cormorant, bank cormorant, all 'Endangered'), and page 64 (blue whale, ‘Critically
Endangered'; sei whale, 'Endangered').
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95.

96.

97.

98.

99.

100.

101.

the specialist evidence and the decision-making record was not just confined to the EIA report, but
ran through the specialist baseline itself. It also makes the point of the dangers of relying on outdated

data, as made above.

There are other internal inconsistencies in the specialist baseline. For example, detailed bathymetry
data is available for only two of the six concessions (11b and 13b), both of which are recorded in the
Marine Biodiversity Assessment as being characterised by substantial outcropping rocky seabed.
Nonetheless, the assessment assumes, without survey data, that Concession 12b “is likely to reflect
similar bathymetry and seabed features” while separately classifying the same broad area under a

“Southern Benguela sandy shelves” habitat type elsewhere in the same document.'"®

The Marine Biodiversity Assessment further characterises the ecosystem threat status of the inner
and mid-shelf area as being of “least concern”, notwithstanding that its own habitat maps show the

concessions overlapping areas mapped as “vulnerable” and “near threatened”.'?°

The above inconsistencies compound the concern already raised above. The special evidence relied
upon by the EIA report and the DMPR is both outdated and internally contradictory as to basic habitat

characterisation.

The EIA report's own “Governance Framework and Environmental Process”'?' applicable to the
project omits NEMBA altogether, despite the Marine Biodiversity Assessment being prepared for the
same EIA process and documenting the presence of numerous TOPS-listed species. Again, there is
no evidence that the relevant TOPS permit applications for restricted activities involving TOPS species

have been submitted.

The EA does not mention NEMBA either.'?? Therefore, it cannot be said that the decision-maker

considered NEMBA as a relevant factor in terms of section 240 of NEMA.

The only site-specific conditions in the EA that address marine fauna at all are conditions 2 to 7: to
appoint a Marine Mammal Observer; to terminate survey activity if a marine mammal or penguin
exhibits affected behaviour within 500m; to prohibit geophysical surveys between June and November
to avoid disturbing migratory cetaceans (particularly baleen whales); to conduct “soft starts” of high-
intensity equipment; to survey only during daylight with good visibility; and to avoid sampling in the

immediate vicinity of rocky outcrops or identified sensitive habitats. '3

It is unclear how the EA arrives at these specific conditions. By way of example, the Marine
Biodiversity Assessment records several whale species occurring in abundance in the concession

areas, outside of the June-November window in condition 4.'%* The EA's only species-linked seasonal

119 Marine Biodiversity Assessment at page 17, compared with page 20.

120 See Marine Biodiversity Assessment at page 35, figure 4-8A.

121 E|A report at pages 23 - 39.

122EA Annexure 1 “Key factors considered in making the decision”.

123 EA, “Environmental Authorisation Site Specific Conditions”, conditions 2-7.
124 Marine Biodiversity Assessment at page 68, table 4-9.

29



102.

103.

104.

105.

106.

107.

condition does not, on the EIA’s own evidence, protect those species for the greater part of the year.

This cannot be considered rational.'?®

The rationality of conditions 2 — 7 in their entirety is also in question. On their face, these conditions
respond only to disturbance arising from geophysical survey activity, and only in respect of cetaceans
and penguins encountered during that activity. They cannot rationally be said to give effect to
NEMBA's statutory scheme in respect of the many other TOPS-listed species identified in the Marine
Biodiversity Assessment, nor in respect of the other impact pathways the Marine Biodiversity
Assessment itself identifies, such as ship strike, oil or diesel spill, entanglement, disturbance of
breeding colonies, and fisheries bycatch or competition, most of which do not depend on geophysical

survey noise at all and are accordingly untouched by the conditions imposed.

The inadequacy of these conditions is both a matter of scope and of substance. Condition 2 requires
the appointment of a “Marine Mammal Observer”. This is a single observer who would, in practice, be
responsible for round-the-clock survey operations which would ordinarily require a sufficient

complement of trained observers to maintain continuous, effective coverage.'?

Condition 3’s clearance radius before an activity must be terminated is, at best, the minimum standard
applied elsewhere for less sensitive species. Comparable regulatory practice distinguishes between
species, applying a 500m exclusion zone generally but a 1.5km exclusion zone, with a further 1000m
buffer zone beyond that, specifically for beaked whales, sperm whales, and baleen whales.'?” The EA
applies the lower, generic figure uniformly, despite these whales being recorded in the Marine

Biodiversity Assessment.

The pre-survey scan period required is 15 minutes, where accepted practice specifies a minimum of
30 minutes.'® The EIA report and EA do not give an adequate explanation for departing from this

standard.'?°

Read together, these departures from accepted practice further undermine the rationality of DMPR’s
reliance on conditions 2 — 7 as an adequate response to the risks the Marine Biology Assessment

itself identifies.

Applying the reasoning in Earthlife Africa and Fuel Retailers, NEMBA and the TOPS listing and
permitting regime are likely relevant considerations for the purposes of section 240(1)(b),° given (i)
NEMBA's status as a SEMA operating within the NEMA framework and subject to the NEMA

125 See ELAW Marine Resources at section 3, page 6 for evaluation of condition 4 (banning of geophysical surveys between June and November to avoid
disturbing baleen whales).

126 See ELAW Marine Resources at section 4, page 7 for evaluation of condition 2 (Marine Mammal Observer).

127 See ELAW Marine Resources at section 4, page 8 for evaluation of condition 3 (clearance radius).

128 See ELAW Marine Resources at section 4, page 8 for evaluation of condition 3 (pre-survey scan).

129 The Marine Biodiversity Assessment describes the mitigation measures as guidelines from the Joint Nature Conservation Committee that have been “revised
to be more applicable to the southern African situation” (see page 112), but there is no explanation of why the revision was deemed necessary or what factors
were considered.

130 NEMA section 240(1)(b) requires the competent authority, in considering an application for an EA, to “take into account all relevant factors,” which include,
without being limited to, “any pollution, environmental impacts or environmental degradation likely to be caused” by the activity applied for.
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Principles; ™' and (ii) the presence, on the applicant's own specialist evidence, of numerous TOPS-

listed species of the highest conservation concern within the footprint of the proposed activity. This

conclusion is reinforced by several of the NEMA Principles themselves, none of which appear to have

been considered in this connection — 132

107.1.

107.2.

107.3.

107 .4.

the principle that “the disturbance of ecosystems and loss of biological diversity are avoided,

or, where they cannot be altogether avoided, are minimised and remedied”; '3

the precautionary principle, requiring that “a risk-averse and cautious approach is applied,
which takes into account the limits of current knowledge about the consequences of decisions

and actions”; 13

(this has particular force to this appeal, since the Marine Biodiversity Assessment itself
records that seventeen of the thirty-five cetacean species recorded as likely to occur in the
area are “data deficient,” a fact the Report states “underlin[es] how little is known about

cetaceans, their distributions and population trends” in the region;)'®

the principle that global and international responsibilities relating to the environment be
discharged in the national interest,’® which is directly engaged by the CITES and CMS
listings noted above, and by NEMBA's own provision giving effect to ratified international

agreements affecting biodiversity; '3’

NEMBA's own object of protecting “the ecosystem as a whole, including species which are
not targeted for exploitation”:'*® none of the species discussed in paragraph 4 above is the
resource targeted by the proposed prospecting, yet each is, on the specialist evidence,

demonstrably exposed to its direct, indirect, or cumulative effects.

108. As such, the DMPR failed to comply with section 240 of NEMA, which required consideration of

NEMBA

and the TOPS listing as relevant factors bearing on the grant of the EA.

(iij) NEMICMA as a relevant consideration of section 240 of NEMA

109. DMPR failed to take into account the considerations prescribed by section 63 of NEMICMA.
NEMICMA is a SEMA and must be read with NEMA and be guided by the NEMA Principles.

131 NEMBA sections 6(1) and 7.
132 Fuel Retailers held that the NEMA Principles “must be observed, as they are of considerable importance to the protection and management of the

environment”.

133 NEMA section 2(4)(a)(i).

134 NEMA section 2(4)(a)(vii).

135 Marine Biodiversity Assessment at page 64.
136 NEMA section 2(4)(n).

137 NEMBA section 5.

138 NEMBA section 2(a)(iA).
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110. Section 63 of NEMICMA contains addition factors that a decision-maker must take into account when

taking a decision about an EA in terms of chapter 5 of NEMA for coastal activities. This is therefore a

specific factor in terms of section 240 of NEMA.

111. Relevant factors in terms of NEMICMA include, but are not limited to —

111.1. whether coastal public property, the coastal protection zone or coastal access land will be

affected, and if so, the extent to which the proposed development or activity is consistent with

the purpose for establishing and protecting those areas;'*°

111.2. the estuarine management plans, coastal management programmes, coastal management

lines and coastal management objectives applicable in the area;'°

111.3. the socioeconomic impact of the activity if it is authorised compared to if it is not authorised; #!

111.4. whether the development or activity —

111.4.1.

111.4.2.

111.4.3.

111.4.4.

111.4.5.

111.4.6.

111.4.7.

is situated within coastal public property and is inconsistent with the objective of
conserving and enhancing coastal public property for the benefit of current and future

generations;'4?

is situated within the coastal protection zone and is inconsistent with the purpose for

which a coastal protection zone is established as set out in section 17;'43

is situated within coastal access land and is inconsistent with the purpose for which

coastal access land is designated as set out in section 18;'%

is likely to cause irreversible or long-lasting adverse effects to any aspect of the

coastal environment that cannot satisfactorily be mitigated;'#°

would substantially prejudice the achievement of any coastal management

objective; ¢ or
would be contrary to the interests of the whole community; ' and

the objects of the Act, where applicable.’*®

112. Section 2 of NEMICMA contains the Act’s objects and provides it was enacted to (a) provide for the

coordinated and integrated management of South Africa’s coastal zone; (b) preserve, protect, and

139 NEMICMA section 63(1)(c).
140 NEMICMA section 63(1)(d).
141 NEMICMA section 63(1)(
142 NEMICMA section 63(1)(
143 NEMICMA section 63(1)(
144 NEMICMA section 63(1)(
145 NEMICMA section 63(1)(
146 NEMICMA section 63(1)(
147 NEMICMA section 63(1)(
148 NEMICMA section 63(1)(k).
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113.

114.

115.

enhance the status of coastal public property as being held in trust by the State on behalf of all South
Africans including future generations; (c) secure equitable access to the opportunities and benefits of
coastal public property; (d) provide for the establishment, use, and management of the coastal
protection zone; and (e) to give effect to the Republic’s obligations in terms of international law

regarding coastal management and the marine environment.

The EIA report acknowledges that the proposed activities will take place within coastal public property,
as defined in NEMICMA."® Coastal public property is defined in section 7 of the Act,'° and the State
is obligated to (a) ensure that coastal public property is used, managed, protected, conserved, and
enhanced in the interests of the whole community,'®" take reasonable legislative and other measures
necessary to protect coastal public property for the benefit of present and future generations;'? and
control and manage activities in coastal waters with the interests of the whole community and in

accordance with South Africa’s obligations under international law. 53

The international law obligations referred to in sections 2(e) and 21(b) include South Africa’s
obligations under Part Xl of the UNCLOS, in particular the Article 192 duty to protect and preserve
the marine environment'*, the Article 193 qualification on the right to exploit natural resources'®®, and
the Article 194 duty to prevent, reduce and control pollution of the marine environment'®. Neither the
ElIA’s treatment of section 63, nor the EA’s Annexure 1, identifies these obligations or explains how

they were weighed.

NEMICMA requires that the interests of the whole community must be considered when the
competent authority is taking a decision on an EA."’ The “interests of the whole community” is defined

in the Act to mean —

“The collective interests of the community determined by —

149 EJA at page 28, footnote.
150 Composition of coastal public property —
(1) Coastal public property consists of —
(a) coastal waters;
(b) land submerged by coastal waters, including —

) ...
(d) the seashore, including -

—~ e~~~ —~
o >0

(i) land floored by coastal waters which subsequently becomes part of the bed of coastal waters; and
(ii)  the substrate beneath such land;

(i)
(ii)

= — =

) any natural resources on or in any coastal public property of a category mentioned in paragraphs (a) to (g).

151 NEMICMA section 12(a).

152 NEMICMA section 12(b).

153 NEMICMA section 21(a) and (b).

154 United Nations Convention on the Law of the Sea (UNCLOS), Art. 192.
155 UNCLOS, Art. 193.

156 UNCLOS, Art. 194(1) and (3)(c).

157 NEMICMA section 63(1)(h)(vii).
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116.

117.

118.

119.

(a) prioritising the collective interests in coastal public property of all persons living in the Republic

over the interests of a particular group or sector of society;

(b) adopting a long-term perspective that takes into account the interest of future generations in
inheriting coastal public property and a coastal environment characterised by healthy and
productive ecosystems and economic activities that are ecologically and socially sustainable;

and

(c) taking into account the interests of other living organisms that are dependent on the coastal

environment.”

This sentiment is echoed in the West Coast District Municipality Second Generation Coastal
Management Programme (“WCCMP”),"%® which forms part of the EIA report. The stated vision of the
WCCMP is —

“We, the people of the West Coast District, celebrate the diversity, richness and uniqueness of our
coast and its communities. The coastal environment will be effectively managed to ensure a balance
between ecological integrity, sustainable livelihoods and cultural values. The coast will be a safe,
clean and healthy asset with equitable access and opportunities for all communities, now and in the

future.”’®°

The EIA report relies on the WCCMP insofar as it notes mining has the potential to enhance the
economic status of the West Coast District Municipality, but acknowledges the activity also has the
potential to impact biodiversity significantly and affect the regional eco-tourism industry that depends

on the biodiversity of the West Coast.'°

In Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Others
(“Sustaining the Wild Coast’), the Court held that a failure to consider NEMICMA rendered the

decision at issue reviewable.®"

Green Connection NPC and Another v Minister of Forestry, Fisheries and the Environment and Others
(“Green Connection”) decided that whether or not NEMICMA factors were considered was a factual
enquiry.’®2 In coming to a final decision, the Court relied on the final Environmental Impact Report
(“EIR”)'®® and not the decision to grant the EA itself, noting that the respondent “goes no higher than

to assume the [competent authority] ‘would have’ considered the NEMICMA factors, because they are

158 \West Coast District Municipality Second Generation Coastal Management Programme (2019 — 2024).

159 WCCMP at page 99; quoted in EIA at page 31.

160 E|A report at page 31.

161 Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy and Others 2022 (6) SA 589 (ECMk) at para 130. This finding was
not disturbed on appeal, see Minister of Mineral Resources and Energy v Sustaining the Wild Coast NPC 2024 (5) SA 38 (SCA).

162 Green Connection NPC and Another v Minister of Forestry, Fisheries and the Environment and Others (5676/2024) [2025] ZAWCHC 349 (13 August 2025)
at para 119.

163 The EIR is analogous to the EIA in this appeal.
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120.

121.

122.

123.

contained in the final EIR"."® Upon further inspection, the Court concluded that the final EIR did not
consider the NEMICMA factors either —

“In any event, none of the documents cross-referenced by Total make any attempt to explain
findings or indeed assessments relating to: whether coastal public property would be affected by
the proposed project; whether the proposed project is inconsistent with the objective of conserving
and enhancing coastal public property for the benefit of current and future generations; or whether
the proposed project would be contrary to the interests of the whole community. All of these are the

concern of ICMA factors.’®®

Even based on a generous reading of the record, | am unable to conclude that the Final EIR, and
by extension, the DG, considered ICMA factors. To reach a conclusion that ICMA factors were
considered incidentally, there must be some reasoning which relates to ICMA factors, and | have

found none.”%¢

By conferring a special legal status on coastal public property, NEMICMA affords the environment a
higher level of protection that is not present in NEMA or other aspects of environmental law. It
expressly provides that the State holds the coastal public property in trust for current and future
generations, in the interests of the whole community which recognised the need to take into account

the interests of other living organisms which are dependent on the coastal environment.'®”

The Court accordingly found that the competent authority had failed to consider NEMICMA and that
the decision stood to be reviewed and set aside in terms of sections 6(2)(b), 6(2)(e)(iii)), and
6(2)(f)(ii)(cc) of PAJA.

In the context of the current appeal, the EIA report acknowledges NEMICMA chapter 7 as listing
“integrated procedures and other measures to ensure the protection and sustainable use of the coastal
zone and its resources” and that it included “adequate consideration” of some of the listed factors in
section 63.'%® The EIA continues that, “since the proposed prospecting will occur within the coastal
public property, the DMPR must consider the factors listed in Section 63 of NEMICMA in taking a

decision,” and does not go further.

The EA itself does not mention NEMICMA specifically and defaults to explaining one of the factors
considered in the decision was “the objectives and requirements of the applicable and relevant
legislation, policies and guidelines, and the NEMA EIA Regulations”. It therefore cannot be said that
the findings made in DMPR’s decision to grant the EA relate to NEMICMA or its relevant factors, or

that these were even considered.

164 Above at para 119.
165 Above at para 120.
166 Above at para 121.
167 Above at para 122.
168 E|A at page 28.
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124. This mirrors the position in Green Connection. The Court rejected the respondent’s submission that
the decision-maker “would have” considered the factors in NEMICMA merely because they were
referenced in the final environmental impact report and held “there must be some reasoning which

relates to the [NEMICMA] factors” because a court can conclude they were considered otherwise. '6°

125. Annexure 1 of the EA, at paragraphs (a) to (1), lists fourteen factors said to have informed the DMPR’s
decision. None refer to coastal public property, the coastal protection zone, coastal management
programmes, or interests of the whole community. There is no reasoning that relates to the factors in
NEMICMA being considered, and less than the “adequate consideration” the EIA itself says section

63 requires.'"®

126. Further, Section 58 of NEMICMA provides for the duty of care to avoid causing adverse effects on the

coastal environment. Section 58(1)(a) reads —

“Section 28 of the National Environmental Management Act applies, subject to the necessary

changes, to any impact caused by a person that has an adverse effect on the coastal environment.”

127. This duty falls on “a user of coastal public properly”,'”" “the owner or person in charge of a vessel”,""?
“any person who produced or discharged a substance which caused, is causing, or is likely to cause,

an adverse effect”,"”® amongst others. This cannot be said to have been considered either.

(d) The EA violates PAJA

128. For the reasons set out above, it is submitted that DMPR failed to take into account all relevant factors

as required by section 240(1) of NEMA, in particular —

128.1. the environmental degradation likely to be caused to the Benguela ecosystem, including to
endangered seabird species dependent on small pelagic fish, which is a relevant

consideration, whether or not it is expressly listed in section 240(1)(b);'"

128.2. the ocean's function, and specifically the Benguela ecosystem’s function, as a carbon sink,
and the climate change implications of degrading that function, which South African courts

have confirmed are relevant considerations under NEMA; "

128.3. the precautionary and risk-averse principle in section 2(4)(a)(vii) of NEMA, given the already-
depressed state of the small pelagic stock, the independently collapsing populations of the

seabird species that depend on it, and the broader resilience of the Benguela ecosystem in

169 Green Connection at paragraph 121.
170 EJA at page 28.
171 NEMICMA section 58(2)(b)(i).
172 NEMICMA section 58(2)(b)(iii).
173 NEMICMA section 58(2)(b)(v).
T7ANEMA section 240(1)(b)(i); NEMBA section 2(a)(iA); NEMA section 2(4)(a)(i) .
175Fuel Retailers Association of South Africa v Director-General: Environmental Management, Department of Agriculture, Conservation and Environment,
Mpumalanga Province 2007 (6) SA 4 (CC); Earthlife Africa Johannesburg v Minister of Environmental Affairs and Others [2017] ZAGPPHC 58; 2017 (2) All SA
519 (GP).
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129.

130.

128.4.

128.5.

128.6.

that it may respond to additional disturbances in a manner materially different from (and more

severe than) an unstressed system;
the NCMSBP;
NEMBA; and

Section 63 of NEMICMA.

Further —

129.1.

the EIA report's and EA's treatment of small pelagic fish exclusively as a fishery resource,
without regard to the ecosystem function performed by those species, the species dependent
on it that are not targeted for exploitation, or the compounding effect of additional disturbance
on an already depressed stock and its collapsing predator populations, discloses no rational
connection between the information before the decision-maker and the conclusion reached,

and renders the decision to grant the EA irrational and unreasonable.'”

Accordingly, the DMPR’s decision to grant the EA is in violation of PAJA as per below —

130.1.

130.2.

130.3.

130.4.

The decision-maker failed to comply with a mandatory and material procedure prescribed by

an empowering provision in terms of section 6(2)(b) of PAJA.
The decision was influenced by an error of law in terms of section 6(2)(d) of PAJA.

The decision-maker did not consider relevant considerations in terms of section 6(2)(e)(iii) of
PAJA.

The decision is not rationally connected to the information before the decision-maker or the

reasons given by the decision-maker in terms of sections 6(2)(f)(ii)(cc) and (dd) and PAJA.

A2. No Aquatic Impact Assessment was undertaken in respect of the Olifants River Estuary and the

Sout Estuary

131.

This ground concerns a single, fundamental omission and its consequences. The Precinct straddles

the mouths of two estuaries: the Sout (Noord) Estuary in Concession 11A (“the Sout Estuary”), and

the Olifants River Estuary on the boundary between Concessions 12A and 13A (“the Olifants

Estuary”; “the Estuary”) (collectively “the Estuaries”). Both are classified as Endangered in the NBA

2025. The Olifants Estuary is one of only four permanently open estuaries on the West Coast, ranks

among the five most important estuaries in the country, and belongs to the only Cool Temperate

estuarine ecosystem type in South Africa classified as Not Protected. The DFFE’s own Screening

Tool rated the site Very High for aquatic biodiversity, expressly because of these two estuaries and

their associated wetlands. That rating triggered a mandatory, specialist assessment procedure. No

176 Fuel Retailers Association of South Africa v Director-General: Environmental Management, Department of Agriculture, Conservation and Environment,
Mpumalanga Province 2007 (6) SA 4 (CC) at para 67.
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such assessment appears in the EIA record; none of the four specialist reports before the DMPR is

one; and the EA does not mention either estuary. '’

132. The omission has not been identified with hindsight. On 2 October 2024, DEADP told the EAP, in
writing and at scoping stage, that the Protocol for the Specialist Assessment and Minimum Report
Content Requirements for Environmental Impacts on Aquatic Biodiversity (“the Aquatic Biodiversity
Protocol”) applied,'”® that an Aquatic Biodiversity Specialist Assessment was required, that the
marine ecology specialist could not discharge that requirement unless she held expertise in aquatic
sciences, and that the Plan of Study should be amended accordingly.'”® The Plan of Study was not
amended. Nine months later CapeNature, the Matzikama Municipality and registered I&APs each
returned to the estuaries, CapeNature objecting to the application outright. Their comments are set

out below. None of this is reflected in the EA or in the reasons given for it. '8

133. Below the Appellants set out (a) the material facts, (b) the legal obligations they engaged, (c) the
failures that lead up to a flawed EA, and (d) the resulting grounds of review under PAJA. The
discussion that follows covers both Estuaries, the record being clear that both were implicated and

neither assessed.

(a) The Factual Record

134. The Precinct comprises six concessions totalling 32 113 ha: the A-concessions extend from the deep
edge of the surf zone to 1 km seaward of the high-water mark, the B-concessions from there to
approximately 5 km offshore.'' Within them the Applicant proposed 1 650 drill samples, 2 230
vibracore samples and 625 grab samples,'® using a drill bit capable of penetrating sediments to 12
m."® The Applicant’s own marine specialist places the Estuaries inside the Precinct, recording that
‘[e]stuarine seabed type is limited to the area immediately north and south of the Sout River mouth in

Concession 11a and the Olifants River mount [sic] on the boundary between Concession 12a and

1 Neither the words ‘estuary’ or ‘estuarine’, nor the name of either estuary, appears anywhere in the EA or its annexures.

178 Protocol for the Specialist Assessment and Minimum Report Content Requirements for Environmental Impacts on Aquatic Biodiversity, published
under ss 24(5)(a) and (h) and 44 of NEMA in Government Notice No. 320, Government Gazette 43110 of 20 March 2020 (“the Aquatic Biodiversity Protocol”),
available at https://screening.environment.gov.za/ScreeningDownloads/AssessmentProtocols/Gazetted_Aquatic_Biodiversity_Assessment_Protocols.pdf.

179 Letter from the Western Cape Department of Environmental Affairs and Development Planning (Directorate: Biodiversity and Coastal Management,
and Directorate: Development Facilitation) to SRK Consulting (South Africa) (Pty) Ltd, references 17/1/8 (CMU 086/2024) and 18/2/3/2024-2025, headed
“Comments on the draft Scoping Report and Plan of Study for Environmental Impact Assessment for the proposed multi-commodity prospecting right with bulk
sampling in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, off the West Coast of South Africa”, dated 2 October 2024, contained in Appendix B3
(Authority Comments) to the EIA report at pp 4-6 (“the DEADP scoping comment”), p 6 para 8. The letter is signed and dated 2 October 2024; DEADP's later
comment of 15 July 2025 refers to it as dated 1 October 2024.

180 Environmental Authorisation granted to Trans Hex Heavy Minerals Mining (Pty) Ltd in terms of s 24 of NEMA by the Regional Manager: Mineral
Regulation, Western Cape Regional Office, Department of Mineral and Petroleum Resources, reference (WC) 30/5/1/1/2/10474PR, 16 pages including Annexure
1 (Reasons for the Decision) (“the EA”), pp 8-9 (Annexure 1). Paragraph 1(g)—(j) identifies the four specialist reports before the Department as the Marine
Ecology, Fisheries, Socio-economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of
DEADP and CapeNature do not appear among the key factors.

181 Multi-commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, West Coast, South Africa: Environmental
Management Programme, SRK Consulting (South Africa) (Pty) Ltd, Report No. 602978/07, June 2025, Appendix E to the EIA report (‘the EMPr”), p 4 (s 1.3).
182 This number varies between the EIAR and specialist reports.

183 EA, pp 4-5. The EA records the total area of disturbance as 10 771 m? and states that the drill samples are to be taken “in concessions areas (11B,
12B, 13B)”; it places no equivalent limitation on the vibracore or grab sampling, and the Marine Biodiversity Assessment addresses plumes generated “in the
southern portion of Concession 12a and 12b and in proximity to the mouth of the Olifants River” (at pp 118-119) (fn 4 above).
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13a’,'® and that the Estuaries in the project area are ‘the intermittently-open Sout River estuary in
Concession 11a, and the permanently-open Olifants River estuary in Concession 12a’.'®® Proximity is

therefore common cause on the Applicant’s own reports.

Conservation status

135. The NBA 2025, produced by SANBI under its statutory mandate to monitor and report on the state of
South Africa’s biodiversity,'® classifies both Estuaries as Endangered.'® It classifies the Olifants
Estuary’s ecosystem type as Not Protected (the lowest of four categories, and one of only three
estuarine ecosystem types nationally to fall within it) and the Sout Estuary’s type as Poorly
Protected. ' Among the interventions it identifies as necessary to avoid further decline in estuarine
health is the ‘avoidance of mining... in the estuarine functional zone’.'®® The Olifants is, further, a
priority estuary under the National Estuarine Management Protocol and is named first among the
Western Cape estuaries being pursued for protection measures in the 2025 Western Cape Protected
Areas Expansion Strategy (“WCPAES”; “2025 WCPAES"), adopted under section 39 of the Western
Cape Biodiversity Act."®® The WCPAES strategy records a need to increase the extent and level of
protection of core estuaries “within the estuarine functional zone”, and singles out the Olifants

Estuary’s ecosystem type as most at risk. %!

136. The Reserve for the Olifants Estuary (which is defined as a “water resource” in the National Water Act
(“NWA”")'92) has, further, been determined under the NWA. The Reserve Determination for the
Olifants-Doorn Catchments, was published under GN 189 in Government Gazette 41473 of 2 March
2018.'% The Reserve is the quantity and quality of water required to protect aquatic ecosystems in

order to secure the ecologically sustainable development and use of the resource, and the resource

184 Marine Biodiversity Assessment — Environmental Impact Assessment for Multi-commodity Prospecting Rights in Concessions 11a, 12a, 13a and 11b,
12b and 13b: Prospecting Marine Fauna Impact Report, by Dr Andrea Pulfrich, Pisces Environmental Services (Pty) Ltd, December 2024, Appendix C1 to the
EIA report (“the Marine Biodiversity Assessment”), p 20. All page references to this report are to its own pagination, which runs 16 pages behind the pagination
of the PDF as bound into the Application.

185 Marine Biodiversity Assessment, p 88.

186 National Environmental Management: Biodiversity Act 10 of 2004 (“NEM:BA”), s 11, under which SANBI must monitor and report regularly to the
Minister on the status of the Republic’s biodiversity and on the conservation status of listed threatened or protected species and listed ecosystems.

187 Van Niekerk, L., Skowno, A.L., Sink, K. & Harris, L.R. 2026. “Ecosystem threat status: Estuarine realm”, National Biodiversity Assessment 2025,
South African National Biodiversity Institute, available at https:/nba.sanbi.org.za/content/estuaries/est ets.html, Table 2, entries ‘Olifants’ and ‘Sout (Noord)'.
188 Van Niekerk, L., Skowno, A.L., Sink, K. & Harris, L.R. 2026. “Ecosystem protection level: Estuarine realm”, National Biodiversity Assessment 2025,

South African National Biodiversity Institute, available at https://nba.sanbi.org.za/content/estuaries/est _epl.html, Table 2, entries ‘Olifants’ and ‘Sout (Noord)'.
The same chapter records that CapeNature is in the process of evaluating and extending protection of the Olifants Estuary with local community support.

189 NBA 2025, “Ecosystem threat status: Estuarine realm”, the interventions required to avoid further decline include “protection of freshwater inflow...
restoration of water quality, reduction in fishing effort and avoidance of mining, infrastructure development, and crops in the estuarine functional zone”.
190 CapeNature, 2025 Western Cape Protected Areas Expansion Strategy (2025), ISBN 978-1-83491-093-2, adopted under s 39(1) of the Western Cape

Biodiversity Act 6 of 2021 (“the 2025 WCPAES”), available at https://www.capenature.co.za/uploads/files/2025-Western-Cape-Protected-Areas-Expansion-
Strategy.pdf, p 14: the National Estuarine Management Protocol “identifies a priority list of estuaries”, of which those in the Western Cape “are being pursued to
implement protection measures through a collaborative process by multiple stakeholders”. The Olifants is the first estuary named on that list.
191 2025 WCPAES, p 18: “There is also a need to increase the extent and level of protection of identified core estuaries (within the estuarine functional
zone). Most at risk are the... Cool Temperate Predominantly Open Estuaries.” The same page records that all core estuaries identified in the National Biodiversity
Assessment have been incorporated into the Western Cape Biodiversity Spatial Plan as Estuarine Critical Biodiversity Areas.
192 Act 36 of 1998.
193 The Reserve Determination for the Olifants-Doorn Catchments, was published under GN 189 in Government Gazette 41473 of 2 March 2018, available at
https://media.lawlibrary.org.za/media/legislation/310159/source file/87edf20e299f2a33/introduction-of-new-online-filing-method-for-changes-of-authorised-
shares-as-per-form-cor152-2018.pdf, p 310.
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https://nba.sanbi.org.za/content/estuaries/est_ets.html
https://nba.sanbi.org.za/content/estuaries/est_epl.html
https://www.capenature.co.za/uploads/files/2025-Western-Cape-Protected-Areas-Expansion-Strategy.pdf
https://www.capenature.co.za/uploads/files/2025-Western-Cape-Protected-Areas-Expansion-Strategy.pdf
https://media.lawlibrary.org.za/media/legislation/310159/source_file/87edf20e299f2a33/introduction-of-new-online-filing-method-for-changes-of-authorised-shares-as-per-form-cor152-2018.pdf
https://media.lawlibrary.org.za/media/legislation/310159/source_file/87edf20e299f2a33/introduction-of-new-online-filing-method-for-changes-of-authorised-shares-as-per-form-cor152-2018.pdf

quality it protects expressly includes the physical, chemical and biological characteristics of the water
and the characteristics, condition and distribution of the aquatic biota. Sediment deposited into a water
resource in a volume or manner likely to pollute it is, for these purposes, waste. A determined Reserve
therefore fixes the ecological water requirement below which the Estuary’s ecosystem may not be
allowed to fall, which is precisely what plumes entering the mouth, or a change in the Estuary’s
sediment regime, would place in issue. The Olifants Estuary was assessed as having a Present
Ecological Status of C, an Ecological Importance and Sensitivity of “Very high” and a Recommended

Ecological Category of B.1%

137. The Olifants River Estuary Estuarine Management Plan of 2023 (“the Olifants EMP”; “2023 EMP”),
approved for implementation by the responsible provincial Minister and made under section 34 of
NEMICMA, ' records that the Estuary is one of four permanently open estuaries on the West Coast,
the twelfth largest nationally, and ranked in the top five on an index of size, type, location and
biodiversity.'® In addition, it records that 38 fish species have been recorded, of which 18 are estuary-
dependent; that it serves as a nursery, with a nursery value of some R3.45 million per year, and
sustains a small-scale gill net fishery of some 45 permit holders.'® CapeNature is the responsible

management authority. %

138. The 2023 EMP is unequivocal on mining. It records that mining operations along the coast, including
heavy minerals, ‘pose a significant threat to the ecological integrity of the Olifants River estuary’;'®® its
concluding recommendations state that ‘all forms of mining must be prohibited from the estuarine
functional zone’;?*° and that mining-related activity on properties adjacent to the proposed protected
area must recognise the sensitivity and conservation objectives concerned.?®' Critically, it states that
management planning must give ‘due consideration to the links between the estuary and marine
environment, as activities taking place in the adjacent marine ecosystem can have a direct impact on
the health of the estuarine ecosystem’.?2 The premise on which the Application proceeds, that the
marine environment and the Estuary may be assessed in isolation, is the premise the governing

management instruments reject.

194 Reserve Determination of Water Resources for the Olifants-Doorn Catchments, published under GN 189 in Government Gazette 41473 of 2 March
2018, at Table 4.1.
195 Olifants River Estuary Estuarine Management Plan (Version 3), CapeNature, February 2023, approved for implementation by the Western Cape

Minister of Local Government, Environmental Affairs and Development Planning and made under Chapter 4 of NEM:ICMA in accordance with the National
Estuarine Management Protocol (“the Olifants EMP”), available at https://saeis.saeon.ac.za/document/2377, p 3 (s 1.3, ‘Legal framework and mandates’).

1% Olifants EMP, p 1. The Marine Biodiversity Assessment, at p 88, refers instead to three perennial West Coast river mouths that are always open to
the sea. The 2023 EMP should be relied upon, being the instrument made for this estuary under NEM:ICMA.

197 Olifants EMP, pp 10-11.

198 Olifants EMP, p 4: the National Estuarine Management Protocol identifies CapeNature as the responsible management authority, and the estuary is
included in the Western Cape Protected Area Expansion Strategy.

199 Olifants EMP, p 39.

200 Olifants EMP, p 52; see also p 40, Table 4, objective (c), contemplating a Mining Risk Assessment and the exclusion of mining from the Estuarine

Functional Zone, and p 15, recording prospecting and mining applications for mineral sands as a matter of “greater concern currently”.
201 Olifants EMP, p 29.
202 Olifants EMP, p 1.
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The 2023 Settlement Order

139.

140.

141.

142.

The significance of the Olifants Estuary mouth as an area requiring exclusion is not novel. On 29
August 2023 the Western Cape High Court made an order by agreement in Protect the West Coast
NPC and Others v Minister of Mineral Resources and Energy and Others (“the Settlement Order”,
attached as Appendix BLC6).2% The Minister responsible for mineral resources and the Regional
Manager: Mineral Regulation, Western Cape Region (the office that took the decision now under

appeal)?** were the first and second respondents.

Paragraph 1 of that order prohibits the respondent mining company and its contractors from
undertaking any mining and related activities, “beach, shore or vessel”, within a defined area at the
mouth of the Olifants River delineated by four corner points fixed by coordinate and extending 500 m

seaward of the high-water mark.2%

Paragraph 2 goes further along the coast, prohibiting land-based mining in three “conservation worthy
areas... adjacent to the 11A, 12A and 13A concession areas”: Strandfontein, running from the Olifants
River mouth to south of Strandfontein over approximately 11 km of shoreline; De Toring—Skuit Bay,
approximately 1,8 km; and Duiwegat, approximately 200 m.2%® Paragraph 2 expressly excludes
vessel-based mining, and so does not itself bear on vessel-based sampling, however, since the one
is intended to lead to the other, we submit this distinction is immaterial, particularly if looking at the
impacts and the purpose of the provision. A map of these was attached as an annexure (A) to the

Settlement Order, which is attached to this appeal as Appendix BLC6.

Three features are particularly important when it comes to the Settlement Order. First, a coordinate-
based no-go area at the mouth of the Olifants Estuary (a map of these formed part of the Settlement
Order (Annexure B) which is attached as Appendix BLCG6) is demonstrably feasible: one has existed
since 2023, and it is precisely the demarcation CapeNature recommended and the EA omits.
Secondly, paragraph 7.1 requires that the DFFE’s National Web-Based Screening Tool be taken into
account “in the determination of the specialist studies to be undertaken”. That is what did not happen
here: the Very High rating was generated, confirmed by the Site Sensitivity Verification Report, and
then produced no aquatic biodiversity assessment (an estuarine assessment) at all. Thirdly,
paragraph 7.4 requires no-go areas to be identified on the basis of the specialist studies, and records
that these “may result in the extension of the area surrounding the Olifants River Estuary no-go areas
referred to in paragraph 1”. Fourthly, paragraph 7.6 requires a map superimposing proposed activities

on environmental sensitivities and indicating areas to be avoided, including buffers, in the terms of

203

Protect the West Coast NPC and Others v Minister of Mineral Resources and Energy and Others, High Court of South Africa, Western Cape Division,

Cape Town, case no. 21414/2022, dated 29 August 2023 (“the Settlement Order’).

204
205

EA, p 16, signed by the Regional Manager: Mineral Regulation, Western Cape Regional Office.
Settlement Order, para 1, read with the map marked “A”, which fixes points 1 to 4 by WGS84 UTM33 coordinates over approximately 2.8 km of

shoreline.

206

Settlement Order, para 2, read with the map marked “B”. The prohibition applies to “any land-based mining operations, including but not limited to,

any shore-based and beach mining (i.e., excluding vessel-based mining)”.
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Appendix 4 to the EIA Regulations.?” That further assessment might enlarge the estuarine exclusion
zone was therefore a recorded possibility, in proceedings to which the Department was a party, some

fourteen months before the scoping report in this matter was submitted to the Department.2%®

143. The relevance of the Settlement Order is evidential and directed at what was before the Department:
the estuarine sensitivity of this precise stretch of coastline, within these precise concessions, was on
the Department’s own record; the response previously understood to be appropriate was coordinate-
based exclusion; and the screening tool was expected to drive the scoping of specialist studies.
Against that background, the absence of any estuarine assessment or estuarine condition in the
present EA and as part of the EIA process is a fundamental flaw. In addition, given the overlap in
parties to the Settlement Order and the current EA appeal, it would seem that the Order is binding on

the current parties to this EA, or at least to the decision-maker in this matter.

144. 1t is for the above reasons that taken in its totality, the decision was so unreasonable that no
reasonable person would have made such a decision based on the information before them. This is
a violation of section 6(2)(h) of PAJA.

The screening rating

145. The Screening Report generated for the Application on 30 July 2024 rated the aquatic biodiversity
theme Very High, and listed the features responsible for that rating as “Estuary_Olifants”,
“Estuary_Sout (Noord)” and “Wetlands_(Estuary)”.?%® Among the specialist assessments it identified
as required was an Aquatic Biodiversity Impact Assessment, cross-referenced to the Aquatic

Biodiversity Protocol itself.?'°

146. The Site Sensitivity Verification Report of August 2024 confirmed that rating and did two further things.
First, it recorded that ‘[t]he reason for the Very High sensitivity generated by the Screening Tool Report
is the proximity to the Olifants Estuary, the Sout Estuary and wetlands’, verified the sensitivity “insofar
as it relates to marine biodiversity”, and stated that ‘the impacts to marine ecology and fisheries will
be assessed in the Marine Ecology Impact Assessment and the Fisheries Impact Assessment
respectively’.?'" The estuarine basis of the rating was thus expressly identified, and then redirected to

two assessments neither of which assesses an estuary. Secondly, although the SSVR records the

207 Settlement Order, paras 7.1, 7.4 and 7.6.
208 EA, p 8, Annexure 1, para 1(d): the Scoping Report was received by the Department on 24 October 2024 and accepted on 11 December 2024.
209 Screening Report for an Environmental Authorization as Required by the 2014 EIA Regulations — Proposed Site Environmental Sensitivity, generated

by the national web based environmental screening tool on 30 July 2024 for project “THHMM Heavy Minerals Prospecting 11-13 A&B”, application category
Mining|Prospecting rights, compiled by SRK Consulting, 16 pp, being Appendix A to the SSVR (“the Screening Report”), p 10 (‘Map of relative aquatic biodiversity
theme sensitivity’)’; and p 6, recording the Aquatic Biodiversity Theme as Very High. Neither the Screening Report nor the SSVR formed part of the EIA report
circulated for public comment; the BLC obtained both on specific request and they are not publicly available.

210 Screening Report, pp 6-7, listing the specialist assessments identified, of which item 5 is an ‘Aquatic Biodiversity Impact Assessment’, cross-
referenced to the gazetted Aquatic Biodiversity assessment protocol. The Screening Report records that it is “the responsibility of the EAP to confirm this list
and to motivate in the assessment report, the reason for not including any of the identified specialist study”.

M Site Sensitivity Verification Report for Multi-commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, West Coast,
South Africa (internally titled ‘Consolidated Site Sensitivity Verification Report’), by S Leyde and A Meyer, SRK Consulting (South Africa) (Pty) Ltd, SRK Project
No. 602978, August 2024, file reference ‘Appendix C_THHMM Prospecting Rights SSVR_20240826_Final’, being Appendix C to the Scoping Report (“the
SSVR"), Table 3-1 (p 4), ‘Aquatic Biodiversity Impact Assessment’ row.
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EAP’s own understanding that it must “motivate which identified specialist studies are deemed
unnecessary and will not be undertaken”,?'? it offers no motivation for omitting the Aquatic Biodiversity
Impact Assessment. Motivations are given for every other identified study not undertaken. Its

conclusion lists four proposed studies; an aquatic biodiversity assessment is not among them.?3

147. The SSVR further records that the verification was not carried out as prescribed. The requirement of
“a preliminary on-site inspection” is, in the EAP’s view, “intended for terrestrial projects” and “not
feasible or practical for an offshore project”. A desktop analysis alone was therefore undertaken.?™
The verification which dispensed with the estuarine component of the theme was therefore itself
conducted without any inspection of the site. This is egregious on its implications for the site and
because it ignores the requirements and provides scant and unsubstantiated excuses for non-

compliance.

148. Neither the Screening Report nor the SSVR formed part of the EIA report circulated for public
comment. The BLC obtained both only on specific request, and they are not publicly available. The
two documents which between them fixed the scope of the specialist studies, and which record the
estuarine basis of the Very High rating, were accordingly not before the I&APs or the commenting
authorities when comment on the EIAR was invited. This is a violation of Chapter 6 of the EIA

Regulations, and is discussed further in Ground C2.

What the specialist reports do, and do not, contain

149. The Marine Biodiversity Assessment is expressly a desktop study: ‘[a]s determined by the terms of
reference, this study has adopted a ‘desktop’ approach’.?'® No site inspection was undertaken and no
field sampling conducted. Its mere two-page baseline description of West Coast estuaries?'® is
significant not for what it assesses but for what it concedes: that permanently and predominantly open
estuaries ‘are the most vulnerable to marine pollution events as they receive tidal inflows almost
constantly’; that the Olifants Estuary ‘experiences a marine-dominated state for about six months of
the year (November to April) with salinities of 5 ppt throughout the water column penetrating some 20
km upstream’; and that it is an important nursery for white steenbras, west coast steenbras, silver kob

and elf, species whose stocks are overexploited or collapsed. It further goes on to emphasise ‘the

212 SSVR, s 2 (p 1): once sensitivities are verified “it is the responsibility of the EAP to confirm which specialist studies recommended by the Screening
Tool will be undertaken and/or to motivate which identified specialist studies are deemed unnecessary and will not be undertaken for the EIA”.

73 SSVR, s 4 (p 6). The SSVR closes by asking that “DMPR could confirm acceptance of this SSVR and SRK’s interpretation of the specialist studies
required”; whether the DMPR did so is not apparent from the record made available to the BLC.

214 SSVR, s 3 (p 3), read with Table 2-1 (p 3), which reproduces the requirement under GN 320 and GN 1150 of 2020 that site sensitivity verification “be
undertaken through the use of: (a) a desk top analysis, using satellite imagery; (b) a preliminary on-site inspection; and (c) any other available and relevant
information”.

25 Marine Biodiversity Assessment, p 3 (s 1.3.1) and p xiv. The declared information gaps concern nearshore and deep-water reef communities and
cetacean distribution; no estuarine information gap is declared.
218 Marine Biodiversity Assessment, pp 88-89 (s 4.3.3.3).
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importance of the estuary in maintaining the range and stock integrity of these species along the west

coast’ .2V

150. Against that baseline, the whole of the Report’s treatment of impact on the estuaries consists of two
sentences: that suspended plumes generated near the mouth of the Olifants River are ‘highly unlikely
to penetrate the river mouth and influence the estuary, even during summer months when the waters
of the estuary are clear and marine-dominated’, and that the impact ‘can confidently be rated as being
INSIGNIFICANT without mitigation’.?'® That rests on the proposition that plumes will remain “within a
few 100 m of the sampling vessel”. No hydrodynamic or sediment-transport modelling is presented,
and none of the four specialist reports before the DMPR was prepared by an oceanographer, coastal
engineer or geomorphologist.?'® The Report’s baseline treatment of suspended sediment presents no
site-specific measurement (there being none to present, the study having been desktop) and rests on
literature published predominantly between 1979 and the early 2000s.??° The Olifants EMP is not
cited; the only estuarine management plan in the reference list is the Knysna River EMP, to which the

Report attributes a proposition specific to the Olifants Estuary.??’

151. The Fisheries Impact Assessment does not assess estuarine impacts either, but it raises the alarm.
Addressing sediment plume effects, it records that ‘[ijn addition, the spatial extent of Phases 3 and 4
is also a concern, as the proposed area overlaps with an estuary and well-known spawning ground
for economically important fish species’.??? Having flagged the overlap as a concern, the Application

does nothing with it. No assessment follows.

The views of the organs of state as stakeholders

152. DEADP’s scoping comment addressed the Estuaries through its Directorate: Biodiversity and Coastal
Management recorded that both estuaries carry an NBA threat status of endangered and that ‘it is
strongly recommended that a separate Aquatic Biodiversity Assessment be undertaken to adequately
assess potential impacts on the estuaries’.?*> DEADP also identified the legal source of the obligation,
reminding the EAP of the gazetted Protocol, stating that an applicant on a site rated Very High ‘must

submit an Aquatic Biodiversity Specialist Assessment... prepared by a specialist with expertise in the

217 Marine Biodiversity Assessment, p 89

218 Marine Biodiversity Assessment, pp 118-119.

219 EA, pp 8-9 (Annexure 1). Paragraph 1(g)-(j) identifies the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-
economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of DEADP and CapeNature
do not appear among the key factors.

20 Marine Biodiversity Assessment, pp 27-29 (s 4.2.8). The section presents no site-specific field measurement of suspended sediment within the
Precinct and relies on regional and general literature published predominantly between 1979 and the early 2000s, closing (on the authority of Airoldi (2003) and
UNEP (1995)) with the observation that increased anthropogenic sediment loading is a recognised major threat to marine biodiversity globally.

L Marine Biodiversity Assessment, Reference chapter, citing Royal Haskoning DHV (2017) “Knysna River Estuarine Management Plan” — the only
estuarine management plan cited anywhere in the report. At p 89 the report attributes a proposition specific to the Olifants Estuary to “Royal HaskoningDHV
2017, notwithstanding that the only Royal HaskoningDHV source in its reference list is the Knysna EMP.

222 Multi-Commodity Prospecting Right Application for Marine Concessions 11A, 12A, 13A, 11B, 12B, 13B, West Coast, South Africa: Fisheries Specialist
Study, by S Wilkinson and Dr R Coppin, Capricorn Marine Environmental (Pty) Ltd, July 2025, Appendix C2 to the EIA report (“the Fisheries Impact
Assessment’), p 88 (s 5.3). The report does not define what it means by “Phases 3 and 4”; at p v it records that the project would be undertaken in a phased
approach over five years and that drill sampling would be undertaken in the “B” marine concessions only. See also p 62 (45 rights holders operate within the
Olifants River Estuary) and p 13 (s 1.6, recording that small-scale fishing grounds were inferred from commercial sector data).

23 DEADP scoping comment, p 5 para 4.

44



field of aquatic sciences’, and that ‘[uJnless the marine ecology specialist has expertise in the field of
aquatic sciences, he/she will not be able to undertake’ such an assessment.??* It also drew the
competent authority’s attention to section 63 of NEMICMA and quoted it.??% In July 2025, DEADP
recorded that the Marine Biodiversity Assessment was desktop-only with declared information gaps,
that the Fisheries Impact Assessment relied on inferred small-scale fisher data, and that it remained

“not supportive” of further prospecting along the West Coast.?%

153. CapeNature objected to the application on the basis that there has not been sufficient planned
demarcation or delineation of avoidance areas. It recommended that the CBA areas adjacent to and
including nearshore threatened marine ecosystems especially estuaries such as the Olifants estuary
mouth be avoided by demarcation using coordinates... as a condition of authorisation’, and that where
CBAs are not delineated at the mouth, the entire section of A concession should be avoided.??" It
identified the mechanism of harm, being that indirect impacts arise ‘considering that the Olifants
estuary is marine dominated from November to April’.??®¢ The Matzikama Municipality recorded that
the EIA ‘lacks adequate specialist studies that assess the potential impacts of sand mining on the
estuary’ and ‘lacks sufficient physical geological data to evaluate the potential impact on sediment

flow, estuarine dynamics, and long-term ecological function’.??°

The Environmental Authorisation

154. The EA is silent on the issues raised above and does not address the potential impacts on estuaries.
Neither Estuary is named in it. Its site-specific conditions occupy a single page and comprise fourteen
items, eleven of which concern marine mammals, vessel operations, navigation, waste, mariculture
notification, heritage awareness and departmental inspection.?*° The only condition capable of bearing
on the Estuaries is condition 7, requiring the holder to ‘[aJvoid sampling in the immediate vicinity of the
rocky outcrop areas or identified sensitive habitats’. However, no sensitive habitat is defined, mapped

or delineated by coordinate in the EA, the EMPr or any specialist report. Annexure 1 of the EA lists

24 DEADP scoping comment, p 6 para 8.
25 NEM:ICMA, s 63(1), quoted in material part in the DEADP scoping comment at p 5 para 6, and s 58, referred to in the DEADP EIA comment at p 23
para 9. The s 63(1) factors include whether coastal public property will be affected and the extent to which the activity is consistent with the purpose of establishing
and protecting it (s 63(1)(c)); whether the activity is inconsistent with the objective of conserving and enhancing coastal public property for the benefit of current
and future generations (s 63(1)(h)(i)); whether it would be contrary to the interests of the whole community (s 63(1)(h)(vi)); and the objects of NEM:ICMA (s
63(1)(k)): see Green Connection paras 109 and 115.
226 Letter from the Western Cape Department of Environmental Affairs and Development Planning to SRK Consulting (South Africa) (Pty) Ltd, references
17/1/8 (CMU 086/2024) and 18/2/3/2025-2026, dated 15 July 2025, contained in Appendix B3 (Authority Comments) to the EIA report at pp 21-23 (“the DEADP
EIA comment”), pp 21-23 paras 2, 3, 5 and 9.
21 Letter from CapeNature (Conservation Operations: Landscape West) to SRK Consulting (South Africa) (Pty) Ltd, reference
SSD14/2/6/1/8/3/_10474PR, dated 17 July 2025, contained in Appendix B3 (Authority Comments) to the EIA report at pp 27-28 (“the CapeNature comment”),
p 27 paras 4 and 5.
28 Letter from CapeNature (Conservation Operations: Landscape West) to SRK Consulting (South Africa) (Pty) Ltd, reference
SSD14/2/6/1/8/3/_10474PR, dated 17 July 2025, contained in Appendix B3 (Authority Comments) to the EIA report at pp 27-28 (“the CapeNature comment”),
p 27 paras 4 and 5.
29 E-mail from T van Zyl (Environmental Codrdinator, Community Services, Matzikama Local Municipality) to SRK Consulting (South Africa) (Pty) Ltd,
dated 14 July 2025, contained in Appendix B3 (Authority Comments) to the EIA report at pp 16—17 (“the Matzikama Municipality comment”), p 16.
230 EA, p 7 (site-specific conditions 1-14).
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the four specialist reports the Department considered; no aquatic biodiversity or estuarine assessment

appears, and the comments of DEADP and CapeNature are not among the key factors recorded.?*'

(b) The Legal Framework for Estuary Consideration

The Aquatic Biodiversity Protocol

155. The Aquatic Biodiversity Protocol?*? was published under sections 24(5)(a) and (h) and 44 of NEMA.

It is subordinate legislation and is therefore not guidance, and it is not optional. Four of its features

are decisive in the present circumstances.

155.1.

155.2.

155.3.

155.4.

It applies to estuaries. The Protocol defines “aquatic’ as ‘inland aquatic and
estuaries/estuarine systems where plants and animals live’. Estuaries are its express subject

matter.233

It displaces Appendix 6 for the theme it governs. A specialist report must either contain the
information set out in Appendix 6 or comply with a gazetted protocol; and where a protocol
has been gazetted for a specialist report, the protocol's requirements are the ones that apply.
The Aquatic Biodiversity Protocol states that it replaces the Appendix 6 requirements.
Compliance with Appendix 6 is therefore no answer in respect of aquatic biodiversity; the

Protocol is the standard.?%*

The Very High rating is a mandatory trigger. An applicant on a site identified on the screening
tool as being of “very high sensitivity” for aquatic biodiversity must submit an Aquatic
Biodiversity Specialist Assessment,?® and where any part of the footprint falls within a very
high sensitivity area, those requirements apply to the entire footprint.?*® The development
footprint means ‘the area on which the proposed development will take place and includes

any area that will be disturbed.’. %"

The Protocol prescribes who must do the work, and how. The assessment must be prepared
by a SACNASP?®%-registered specialist with expertise in the field of aquatic sciences,?° and

must be undertaken on the preferred site and within the proposed development footprint.24°

231 EA, pp 8-9 (Annexure 1). Paragraph 1(g)-(j) identifies the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-
economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of DEADP and CapeNature
do not appear among the key factors.

232 Protocol for the Specialist Assessment and Minimum Report Content Requirements for Environmental Impacts on Aquatic Biodiversity, published under
Government Notice 320 in Government Gazette No. 43110 of 20 March 2020.

233 Aquatic Biodiversity Protocol, item 1 (Scope), read with footnote 1 to the Protocol.

234 Regulation 23(5) of the EIA Regulations, read with Appendix 6, item 1(2).

25 Aquatic Biodiversity Protocol, Table 1, item 1.1.1.

26 Aquatic Biodiversity Protocol, Table 1, item 1.4, subject to a linear-activity exception not applicable here.

237 Aquatic Biodiversity Protocol, Table 1, item 1.4, subject to a linear-activity exception not applicable here.
238 See https://www.sacnasp.org.za/.

29 Aquatic Biodiversity Protocol, Table 1, item 2.1.
240 Aquatic Biodiversity Protocol, Table 1, item 2.2.
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156.

157.

158.

A desktop literature review cannot satisfy a requirement expressed as an assessment carried

out on site, by a specialist registered in a named field.

The substantive content the Aquatic Biodiversity Protocol requires maps, item by item, onto the
questions the Application leaves unanswered: a description of the ecosystem processes operating on
and immediately adjacent to the site, including sediment transport, and of the present ecological state
of estuaries in terms of possible changes to channel and flow regime;?*' and an assessment of
whether the development will ‘change the sediment regime of the aquatic ecosystem... (e.g. sand
movement, meandering river mouth or estuary, flooding or sedimentation patterns)’, of impacts on
water quality through increased sediment load, and of loss of lateral and longitudinal ecological
connectivity.?*> Where applicable, consideration of impacts on the frequency of estuary mouth closure
by reference to sediment availability, wave action in the mouth, beach slope, mean annual runoff and
the extent of saline intrusion (the latter noted as “especially relevant to permanently open systems”

such as the Olifants).?*

It also requires an indication of the ecosystem’s national and provincial priority status, including
whether the site includes ‘a priority estuary... a critical biodiversity or ecologically sensitivity area’;?*
the identification of alternative development footprints of “low” sensitivity, with a motivation for rejecting
them;?*® and assessment of impacts on regulating and supporting services including sediment
trapping, and on the composition and integrity of the faunal and vegetation communities inhabiting the
site.?*® The report must state the date and season of the site inspection, the methodology and
modelling used, the location of areas to be avoided, and ‘a suitable construction and operational
buffer... using the accepted methodologies’, and must close with a substantiated statement as to
whether the development should be approved.?*’ Its findings must then be incorporated into the EIA

report and a signed copy appended.?*®

None of this was done.

NEMA, the EIA Regulations and NEM:ICMA

159.

Section 240(1) of NEMA obliged the DMPR to take into account all relevant factors, including the
environmental impacts and degradation likely to be caused if the Application were approved; relevant
information and maps compiled under section 24(3); the comments of organs of state with jurisdiction

over any aspect of the activity; relevant guidelines, departmental policies and environmental

241
242
243
244

Aquatic Biodiversity Protocol, Table 1, items 2.3.4(a) and (b).

Aquatic Biodiversity Protocol, Table 1, items 2.5.3(b), 2.5.4(d) and 2.5.4(e).

Aquatic Biodiversity Protocol, Table 1, item 2.6.

Aquatic Biodiversity Protocol, Table 1, item 2.3.3, which requires an indication of national and provincial priority status “including a description of the

criteria for the given status (i.e. if the site includes... a priority estuary... a critical biodiversity or ecologically sensitivity area)”.

245
246
247

Aquatic Biodiversity Protocol, Table 1, items 2.4 and 2.7.14.
Aquatic Biodiversity Protocol, Table 1, items 2.5.5 and 2.5.6.
Aquatic Biodiversity Protocol, Table 1, items 2.7.3, 2.7.4, 2.7.6, 2.7.12, 2.7.15, 2.8 and 2.9.

248 Aquatic Biodiversity Protocol, Table 1, item 3.4.
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management instruments; and the comments of any organ of state charged with the administration of

relevant law.2*?

160. Section 2(4)(r) provides that ‘[s]ensitive, vulnerable, highly dynamic or stressed ecosystems, such as
coastal shores, estuaries, wetlands, and similar systems require specific attention in management and
planning procedures, especially where they are subject to significant human resource usage and
development pressure’.?* Estuaries are named in the section. The principle binds every organ of state
whose action may significantly affect the environment and requires specific attention. This is not
incidental treatment within an assessment directed elsewhere. Section 2(4)(a)(vii) requires a risk-
averse and cautious approach taking into account the limits of current knowledge,?' which bites with
particular force where the state of knowledge is, on the specialist's own account, a desktop review

with declared gaps.

161. Appendix 3 to the EIA Regulations required the EIA report?>? to assess each potentially significant
impact and risk, including cumulative impacts and their significance, extent, duration and probability;
to disclose the methodology used in determining and ranking them; to address impacts on the affected
community; to summarise the issues raised by I&APs and indicate how they were incorporated or the
reasons for not including them; to describe assumptions and gaps in knowledge; to include a map
superimposing the activity on environmental sensitivities and indicating areas to be avoided, including
buffers; and to record impact management outcomes for inclusion as conditions.?*®> Appendix 4
imposes an equivalent mapping obligation on the EMPr, and regulation 26(d)(iv) required the EA itself
to specify conditions for the avoidance, management, mitigation, monitoring and reporting of impacts

throughout the life of the activity.?%

162. Section 63(1) of NEMICMA required the DMPR, in considering an authorisation for coastal activities,
to take into account all relevant factors including whether coastal public property will be affected and
the extent to which the activity is consistent with the purpose of protecting such areas.?%® As discussed
in the preceding section, NEMICMA confers a special legal status on coastal public property, and its

requirements cannot be satisfied by generic consideration of NEMA: a conclusion that the factors were

29 NEMA, ss 240(1)(b)(i), (v), (vii) and (viii), and 240(1)(c).

250 NEMA, s 2(4)(r), read with s 2(1)(c).

21 NEMA, s 2(4)(a)(vii).

252 Multi-commodity Prospecting Activities in Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, West Coast, South Africa: Final Environmental

Impact Assessment Report, prepared for Trans Hex Heavy Minerals Mining (Pty) Ltd by SRK Consulting (South Africa) (Pty) Ltd, July 2025, lodged under
application reference (WC) 30/5/1/1/2/10474PR (“the EIA report”).

23 EIA Regulations, Appendix 3, items 3(1)(h)(iii), (h)(v), (h)(vii), 3(1)(j), 3(1)(I)(ii), 3(1)(m) and 3(1)(p).
24 EIA Regulations, reg 26(d)(iv).
255 NEM:ICMA, s 63(1), quoted in material part in the DEADP scoping comment at p 5 para 6, and s 58, referred to in the DEADP EIA comment at p 23

para 9. The s 63(1) factors include whether coastal public property will be affected and the extent to which the activity is consistent with the purpose of establishing
and protecting it (s 63(1)(c)); whether the activity is inconsistent with the objective of conserving and enhancing coastal public property for the benefit of current
and future generations (s 63(1)(h)(i)); whether it would be contrary to the interests of the whole community (s 63(1)(h)(vi)); and the objects of NEM:ICMA (s
63(1)(k)): see Green Connection paras 109 and 115.
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considered incidentally requires some reasoning that relates to them, and where none appears the

decision falls to be set aside.?%®

163. The EIA report itself acknowledges that the prospecting will occur within coastal public property and
that the DMPR must consider the factors listed in section 63 of NEM:ICMA in taking a decision.?®” The
EA does not mention NEM:ICMA.

164. Separately, the Olifants EMP is an environmental management instrument for the purposes of section
240(1)(b)(viii). Whether such an instrument must be considered turns on whether it was relevant and
the failure to consider it was rational in relation to the statutory purpose.?*® The Olifants EMP

addresses the precise estuary and the precise category of activity in issue.

(c) The Failures that Led to a Fatally Flawed EA

Mandatory and material procedures were not followed

165. The Screening Tool rated the site Very High; the Site Sensitivity Verification Report confirmed that
rating. As discussed above, an Aquatic Biodiversity Specialist Assessment was obligatory, and the
obligation attached to the entire footprint. No such assessment appears among the specialist reports
listed in the EA, or anywhere else in the record made available in the EIA report or supporting
appendices.?®® It cannot be answered that the Marine Biodiversity Assessment served the purpose,

for three independent and separately dispositive reasons.

165.1. The author of the Marine Biodiversity Assessment was not qualified to assess estuaries. A
SACNASP-registered specialist with expertise in the field of aquatic sciences was required,
and the EIA report must record that specialist’s registration number and field of expertise.
The Marine Biodiversity Assessment does neither. Its declaration describes its author’s
expertise as specialist environmental impact assessment, baseline and monitoring work
relating to marine diamond mining and dredging, hydrocarbon exploration and thermal or

hypersaline effluents, and records membership of SACNASP without a registration

256 Green Connection NPC and Another v Minister of Forestry, Fisheries and the Environment and Others (5676/2024) [2025] ZAWCHC 349 (13 August
2025), available at https://lwww.saflii.org/za/cases/ZAWCHC/2025/349.html (“Green Connection”), paras 115, 121-123 and 127. At para 122 the Court held that
NEM:ICMA “requirements cannot be satisfied by generic consideration of NEMA”, and at para 121 that to conclude that the factors were considered incidentally
“there must be some reasoning which relates to” them.

7 EIA Report, s 3.1.3, p 28: “Since the proposed prospecting will occur within coastal public property, the DMPR must consider the factors listed in
Section 63 of NEM:ICMA in taking a decision”, read with fn 10 thereto: “Coastal public property includes coastal waters, as defined by NEM:ICMA. Therefore
the proposed activities will take place within coastal public property”.

258 Democratic Alliance v President of South Africa 2013 (1) SA 248 (CC), available at https://www.saflii.org/za/cases/ZACC/2012/24.pdf. The process
through which the decision was reached must also be rationally related to the purpose for which the power was conferred. The Court reasoned that the "means”
used to achieve the statutory purpose include everything done in the process of making the decision. The Court considers whether an irrational step is sufficiently
disconnected from the statutory purpose that it taints the process as a whole, including an inquiry on whether the failure to consider the material is rationally
related to the purpose for which the power was conferred. In other words, even if the material was relevant, the question becomes whether the failure to consider
it was rational in relation to the statutory purpose.

259 EA, pp 8-9 (Annexure 1). Paragraph 1(g)-(j) identifies the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-
economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of DEADP and CapeNature
do not appear among the key factors.
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number.?®® Nowhere does the Marine Biodiversity Assessment state that it is, or is intended
to serve as, an Aquatic Biodiversity Specialist Assessment, and it does not engage the
Protocol at all (however, its own compliance table reproduces the proviso that where a
gazetted protocol applies to a specialist report, the requirements of that protocol apply).?5!

DEADP raised precisely this point in advance.?%?

165.2. The methodology was flawed. The assessment must be undertaken on site and within the
footprint, and a statement of the date and season of the site inspection is also required. The

report is, on its own terms, a desktop study; there was no site inspection to describe.?5?

165.3. Content was lacking. The report addresses none of the matters in items 2.3.3, 2.3.4, 2.4,
253, 254, 256, 2.6, 2.7.12 or 2.7.15 of the Aquatic Biodiversity Protocol. There is no
statement of the Estuaries’ priority status, notwithstanding that the Olifants is a listed priority
estuary; no assessment of their historic ecological condition or present ecological state,
notwithstanding that a Present Ecological Status for the Olifants Estuary has been
determined and gazetted; no identification of alternative development footprints of low
sensitivity, and no motivation for their rejection; no assessment of change to either estuary’s
sediment regime; none of estuary mouth dynamics or closure frequency were assessed,
notwithstanding that the Marine Biodiversity Assessment itself records the Sout Estuary to
be intermittently open;2%* none of lateral or longitudinal connectivity; none of the composition
or integrity of estuarine faunal and vegetation communities; no buffer derived using accepted
methodologies; and no substantiated statement as to acceptability. The two or three sentence
plume conclusion is not an assessment of these matters; it is an assertion that they need not

be assessed.?%®

166. The Aquatic Biodiversity Protocol having replaced Appendix 6 in respect of aquatic biodiversity, there
was no residual standard with which the Application could have complied. A mandatory and material
procedure prescribed by an empowering provision was accordingly not complied with. Ilts materiality
is not in doubt: the DMPR’s own sister organ of state identified the requirement in advance and in
writing; the Applicant’s fisheries specialist identified estuarine overlap as a concern;%¢ and the single

question the Aquatic Biodiversity Protocol asks about permanently open systems (the extent of saline

260 Marine Biodiversity Assessment, ‘Expertise and Declaration of Independence’ at p xiv. The BLC does not suggest that the author is other than an
experienced and appropriately qualified marine specialist; the point is that neither the report nor the Application asserts, or evidences, the particular expertise
and registration the Aquatic Biodiversity Protocol requires. See items 2.1 and 2.7.1 of the Protocol.

21 Marine Biodiversity Assessment, pp 2-3, reproducing the Appendix 6 content requirements, including item 1(2): “Where the government notice
gazetted by the Minister provides for any protocol or minimum information requirement to be applied to a specialist report, the requirements as indicated in such
notice will apply.” No protocol is then identified or applied.

262 DEADP scoping comment, p 6 para 8.

23 Marine Biodiversity Assessment, p 3 (s 1.3.1) and p xiv. The declared information gaps concern nearshore and deep-water reef communities and
cetacean distribution; no estuarine information gap is declared.

24 Marine Biodiversity Assessment, pp 88-89 (s 4.3.3.3).

25 Marine Biodiversity Assessment, pp 118-119.

266 Fisheries Impact Assessment, p 88 (s 5.3). The report does not elsewhere define what it means by “Phases 3 and 4”; at p v it records that the project

would be undertaken in a phased approach over five years and that drill sampling would be undertaken in the “B” marine concessions only. See also p 62 (45
rights holders operate within the Olifants River Estuary) and p 13 (s 1.6, recording that small-scale fishing grounds were inferred from commercial sector data).
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intrusion)?®” is one to which the Marine Biodiversity Assessment supplies a striking partial answer in
its baseline (marine domination for six months a year, penetrating some 20 km upstream) and then

never carries into its impact analysis.

Relevant considerations were not taken into account

167. The DMPR did not consider the Olifants EMP. It is cited in neither specialist report, and neither the
EA nor the reasons given for it refer to it. The DMPR and EIA report did not consider the 2025
WCPAES, a provincial strategy adopted under the Western Cape Biodiversity Act and equally an
environmental management instrument, which identifies the Olifants as a priority estuary being
pursued for protection.?®® The DMPR therefore authorised prospecting at the mouth of the Olifants
Estuary without considering an instrument recording that all forms of mining must be prohibited from
that estuary’s functional zone,?®® and warning that activities in the adjacent marine ecosystem can

directly affect estuarine health.2"

168. The NBA 2025 classifications were also not considered, including “Endangered” for both estuaries,
and “Not Protected for the Olifants”. The NBA 2025 is the best available national data, produced under
SANBI’s statutory mandate.?’! The Screening Tool's Very High rating and its stated basis was
additionally ignored, notwithstanding that the rating was generated by the DFFE’s own instrument.2"?
Nor were the comments of DEADP, the Municipality, or CapeNature considered; the latter being the
authority responsible for implementation of the Olifants EMP.?”® This includes central
recommendations that an Aquatic Biodiversity Specialist Assessment, and coordinate-based

demarcation of the estuary mouths are reflected in the EA, for which they were not.?’*

169. The consequence is not merely that the assessment was deficient: an assessment which omits
relevant information restricts the ability of the decision-maker to consider that information and renders

the resulting decision unlawful and subject to being overturned on appeal.?”®

27 Aquatic Biodiversity Protocol, Table 1, item 2.6.

28 2025 WCPAES, p 14: the National Estuarine Management Protocol “identifies a priority list of estuaries”, of which those in the Western Cape “are
being pursued to implement protection measures through a collaborative process by multiple stakeholders”. The Olifants is the first estuary named on that list.
269 Olifants EMP, p 52; see also p 40, Table 4, objective (c), contemplating a Mining Risk Assessment and the exclusion of mining from the Estuarine

Functional Zone, and p 15, recording prospecting and mining applications for mineral sands as a matter of “greater concern currently”.
20 Olifants EMP, p 1.

2 NBA 2025, “Ecosystem threat status: Estuarine realm”, Table 2, entries ‘Olifants’ and ‘Sout (Noord)’; and, for protection level, Van Niekerk et al. 2026,
“Ecosystem protection level: Estuarine realm”, National Biodiversity Assessment 2025, Table 2, at https:/nba.sanbi.org.za/content/estuaries/est_epl.html.

2 Screening Report, p 10 (‘Map of relative aquatic biodiversity theme sensitivity’), which rates the theme Very High and lists the Very High sensitivity
features as ‘Estuary_Olifants’, ‘Estuary_Sout (Noord)’ and ‘Wetlands_(Estuary)’; and p 6, recording the Aquatic Biodiversity Theme as Very High.

3 Olifants EMP, p 4: the National Estuarine Management Protocol identifies CapeNature as the responsible management authority, and the estuary is
included in the Western Cape Protected Area Expansion Strategy.

274 EA, pp 8-9 (Annexure 1). Paragraph 1(g)-(j) identifies the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-

economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of DEADP and CapeNature
do not appear among the key factors.
25 Green Connection, para 80.
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170. Finally, the Estuaries did not receive the specific attention section 2(4)(r) of NEMA requires. That the
record contains a single paragraph of impact reasoning about two Endangered estuaries, one of them

nationally Not Protected, is itself the answer to that question.

The decision is not rationally connected to the information before the DMPR

171. The DMPR’s stated finding was that impacts ‘would occur in the immediate vicinity of the vessel, would
be of short-term duration and low to medium intensity’.?’® Of the four specialist reports before the

Department, only the Marine Biodiversity Assessment addresses them and inadequately so.2””

172. That report's entire treatment of impact on the Estuaries comprises three sentences, stating that
suspended plumes generated near the mouth of the Olifants River are ‘highly unlikely to penetrate the
river mouth and influence the estuary, even during summer months when the waters of the estuary
are clear and marine-dominated’; ‘[i[n the unlikely event that plumes enter the estuary, suspended
sediment concentrations are unlikely to reach levels that would have lethal or sub-lethal effects on
marine biota’; and the impact ‘can confidently be rated as being INSIGNIFICANT without mitigation’.™
The passage is confined to the mouth of the Olifants River. The Sout Estuary does not feature in it at

all. No evidence is provided for these statements (i.e. no actual assessment or modelling).

173. Those three sentences state a conclusion. They are not an assessment, and the Marine Biodiversity
Assessment does not present one. No hydrodynamic or sediment-transport modelling is disclosed,
and no current or turbidity measurement is reported. As stated above, none of the four specialist
reports before DMPR was prepared by an oceanographer, coastal engineer or geomorphologist. The

report was, on its own terms, a desktop study.?”®

174. The second of the three sentences is significant. In providing for "the unlikely event that plumes enter
the estuary", the specialist identified the very impact in issue (plume ingress into an Endangered
estuary) and then disposed of it by assertion rather than by assessment. The Application carried that
treatment forward unaltered. The EIA report was required to assess each identified potentially
significant impact and risk, including its nature, significance, extent, duration, probability and the
degree to which it can be reversed.?® In respect of the Estuaries it did not do so. Once a potentially
significant impact or risk has been identified it must be assessed, including where the probability of its
occurring is low; and it is not for the party applying for authorisation to decide for itself the degree to

which a factor is relevant or requires examination.?8

76 EA, p 9, Annexure 1, para 3(d).

21T EA, pp 8-9, Annexure 1, para 1(g)-(j), identifying the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-economic and
Marine Heritage Impact Assessments. The Fisheries Impact Assessment records, at p 88, that the proposed area "overlaps with an estuary and well-known
spawning ground for economically important fish species", but assesses no estuarine impact.

278 Marine Biodiversity Assessment, pp 118-119.

219 EA, pp 8-9, Annexure 1, para 1(g)-(j). Marine Biodiversity Assessment, p 3 (s 1.3.1) and p xiv.

280 Appendix 3, item 3(1)(j) of the EIA Regulations.

281 Green Connection, paras 103-104.
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175. The consequence is that the DMPR'’s finding on the Estuaries rests on an assertion which was neither
modelled, measured, nor made by a specialist in the relevant discipline, and which the report's own
author framed as an answer to a possibility rather than an assessment of it. For the reasons developed

below, there is no rational connection between that assertion and the conclusion drawn from it.

176. First, the conclusion of the Marine Biodiversity Assessment contradicts its own premise. It records that
predominantly open estuaries are “the most vulnerable to marine pollution events” and that the Olifants
Estuary is marine-dominated for six months of the year with seawater penetrating some 20 km
upstream.?? A system that draws marine water 20 km inland for half the year is not, on any reasoning
disclosed in the Report, insulated from what happens at its mouth. CapeNature drew the opposite

inference from the Report, based on the same fact.?%?

177. Second, the controlling premise was never measured. The Marine Biodiversity Assessment records
that plume extent and duration ‘depend largely on the proportions of silts, muds and clays’ in the
sediments, and cites a study from 2000 that measured tailings plumes from a mining vessel off
Lideritz at between 700 and 5 500 m in length.234 It then reasons that plumes here will be “far more
localised” because the target sediments “comprise primarily medium to fine sands, with a minimal silt
and clay fraction”.?®®> The entire localisation conclusion (and with it the conclusion that the estuaries
are unaffected) therefore rests on a single premise about sediment composition in the sampling target
areas, which a desktop study cannot and does not verify by measurement, as well as being based on
a study published over 25 years ago. Nowhere is the silt and clay fraction of the target sediments
quantified, and the baseline discussion of suspended sediment contains no site-specific
measurement, resting on literature published predominantly between 1979 and the early 2000s.2%¢
Appendix 6 requires of the Specialist Study an indication of the quality and age of base data, among
other requirements discussed above;?®” Appendix 3 requires of an EIA Report the disclosure of the
methodology used in determining and ranking impacts.?® A conclusion stated “confidently” but resting

on an unmeasured assumption cannot ground a rational decision.

178. Third, the extent of the activity is not fixed. The Application does not identify where invasive sampling
will occur, stating only that sites will avoid sensitive environments “[w]here practicable”, without

disclosing any criterion of practicability.?®® It is not rationally possible to conclude that impacts on a

32 Marine Biodiversity Assessment, pp 88-89 (s 4.3.3.3).

23 CapeNature comment, p 27 paras 4 and 5.

24 Marine Biodiversity Assessment, p 117.

25 Marine Biodiversity Assessment, p 118: “The unconsolidated sediments in the sampling target areas comprise primarily medium to fine sands, with

a minimal silt and clay fraction. The suspended sediment plumes generated through discharge of fine tailings during drill sampling are thus expected to remain
far more localised than those reported from previous studies of deepwater mining vessels”.

26 Marine Biodiversity Assessment, pp 27-29 (s 4.2.8). The section presents no site-specific field measurement of suspended sediment within the
Precinct and relies on regional and general literature published predominantly between 1979 and the early 2000s, closing (on the authority of Airoldi (2003) and
UNEP (1995)) with the observation that increased anthropogenic sediment loading is a recognised major threat to marine biodiversity globally.

27 EIA Regulations, Appendix 6, items 1(1)(cA), (d), (g) and (h).
28 EIA Regulations, Appendix 3, item 3(1)(h)(v).
29 Interested and Affected Party comments, Appendix B4 to the EIA report (“Appendix B4 I&AP Comments (Public)’), under the heading “13. Lack of

invasive prospecting locations’, quoting the EIA report: “Where practicable, the bulk sampling sites will be selected to avoid sensitive environments such as
marine areas of conservation importance and heritage features.” No criterion of practicability is given anywhere in the Application.
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specific estuary mouth will be insignificant while declining to say whether sampling will occur at that

mouth or how proximal to the mouth the sampling will be.

179. Fourth, the reasoning is asymmetric, and the DMPR adopted it. The Marine Biodiversity Assessment
records that it was a desktop study with declared information gaps, and that no site investigation was
undertaken.?®® From that position of acknowledged incompleteness it rates the impact on the
Estuaries as "INSIGNIFICANT without mitigation", and does so "confidently".?®' Absence of
information is thus treated as evidence of absence of impact. That inverts section 2(4)(a)(vii) of NEMA,
which requires that a risk-averse and cautious approach be applied, taking into account the limits of
current knowledge about the consequences of decisions and actions. Where limitations in available
knowledge are said to prevent assessment, that is the occasion for applying the precautionary
approach, not for dispensing with assessment. A lack of full scientific certainty may not be used as a
reason for postponing measures to prevent environmental degradation.?®> DEADP put the same
proposition to the DMPR directly, recommending that the competent authority "use a risk averse and
cautious approach in the absence of adequate data".?*®> The DMPR neither applied that approach nor

explained why it did not.

The conditions in the EA bear no rational connection to the impacts

180. Section 24E(a) of NEMA requires that every environmental authorisation must, as a minimum, ensure
that adequate provision is made for the ongoing management and monitoring of the activity’s impacts
on the environment throughout its life cycle. Regulation 26(d)(iv) of the EIA Regulations required the
EA to specify conditions for the avoidance, management, mitigation, monitoring and reporting of those
impacts, and Appendix 3 required impact management outcomes to be recorded for inclusion as
conditions.?®* Not one condition addresses either estuary. Condition 7 requires the holder to avoid
“identified sensitive habitats”, reproducing measure 21 of the EMPr.2%> However, no sensitive habitat
is identified, mapped or delineated by coordinate in the EA, the EMPr or any specialist report. A
condition instructing the holder to avoid an undefined thing imposes no ascertainable obligation and
secures no protection and cannot constitute the adequate provision for ongoing management and

monitoring of estuarine impacts that section 24E(a) requires.

290 Marine Biodiversity Assessment, p 3 (s 1.3.1) and p xiv.

291 Marine Biodiversity Assessment, pp 118-119.

292 Green Connection, para 105.

293 | etter from the Western Cape Department of Environmental Affairs and Development Planning (Directorate: Biodiversity and Coastal Management, and
Directorate: Development Facilitation) to SRK Consulting (South Africa) (Pty) Ltd, references 17/1/8 (CMU 086/2024) and 18/2/3/2024-2025, headed "Comments
on the draft Scoping Report and Plan of Study for Environmental Impact Assessment for the proposed multi-commodity prospecting right with bulk sampling in
Marine Concessions 11A, 12A, 13A, 11B, 12B and 13B, off the West Coast of South Africa", dated 2 October 2024, contained in Appendix B3 (Authority
Comments) to the EIA report at pp 4-6 ("the DEADP scoping comment"), p 5 para 5.2.

24 EIA Regulations, Appendix 3, item 3(1)(m).

2% EMPr, Table 4-2, measure 21 (p 27): “Avoid sampling in the immediate vicinity of rocky outcrop areas or other identified sensitive habitats”, with the
performance indicator “No sampling in the vicinity of rocky outcrop areas or other identified sensitive habitats”. Site-specific condition 7 of the EA reproduces
this measure.
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181. The mapping obligation fares no better. Appendix 2°® and Appendix 42" each require a map
superimposing the proposed activity on the environmental sensitivities of the site and “indicating any
areas that should be avoided, including buffers”.?®® The EMPr records that obligation as discharged
by its three composite sensitivity maps.?® It is not. Those maps depict sensitivities, including areas of
Endangered ecosystem threat status at the river mouths, but they identify no area to be avoided and
no buffer, in respect of the Estuaries or anything else. Each carry, instead, a note recording that the
Critical Biodiversity Areas and Ecological Support Areas it maps are “currently non-binding”.3® The
sensitivities were therefore mapped, discounted, and never translated into avoidance. Nor do the
Estuaries appear anywhere among the impacts or impact management outcomes the EMPr

identifies. 30

182. That the omission is one of choice rather than of capacity is demonstrated by the EMPr itself. It
imposes a 50 m exclusion zone around the iron cannons of a shipwreck in Concession Area 11A and
prohibits “any prospecting activities within this exclusion zone”; it prohibits operational discharges
when a vessel transits a Marine Protected Area; and it requires sediment plume monitoring when
prospecting in the vicinity of mariculture operations.®%? Spatial exclusion, discharge prohibition and
plume monitoring are therefore all within the instrument’s contemplation and all demonstrably
workable. None is applied to either estuary. A 50 m exclusion zone protects a shipwreck; nothing

protects the mouth of an Endangered, nationally Not Protected estuary.

183. Condition 14, requiring that ‘[a]ll the specialist studies’ recommendations must be strictly adhered to’,
does not cure the gap. On its plain terms it captures only the recommendations of the specialist
studies. CapeNature’'s recommendation for coordinate-based demarcation, and DEADP’s for an
Agquatic Biodiversity Specialist Assessment, were made by commenting organs of state, not by any of
the four specialists.?*®* Condition 14 is therefore incapable, as a matter of construction, of importing

either.

29 E|A Regulations, Appendix 3, item 3(1)(I)(ii), read with Appendix 4, item 1(1)(c).

297 E|A Regulations, Appendix 4, item 1(1)(c), read with Appendix 3, item 3(1)(1)(ii).

298 EIA Regulations, Appendix 3, item 3(1)(1)(ii), read with Appendix 4, item 1(1)(c).

299 EMPr, Table 1-1 (p 3), which records Appendix 4, item 1(1)(c) of the EIA Regulations as addressed by “Figure 1-2 to Figure 1-4”; and Figures 1-2 to
1-4 (pp 6-8), being the composite sensitivity maps for Concessions 11A/11B, 12A/12B and 13A/13B respectively. The legends to those figures identify
ecologically or biologically significant areas, critical biodiversity areas, ecological support areas, ecosystem threat status and shipwrecks. No category of “area
to be avoided” or “buffer” appears on any of them.

300 EMPr, Figures 1-2 to 1-4 (pp 6-8), each of which carries the note: “As detailed in Section 3.2.2 of the EIA Report the NCMSBP, CBAs and ESAs,
and the compatibility of certain activities within proposed CBAs and ESAs, are currently non-binding”.

3 EMPr, Tables 1-2 and 1-3 (pp 9-10). The impacts and impact management outcomes are grouped under Marine Ecology, Fisheries, Socio-economic
and Marine heritage. Neither Estuary, nor any estuarine impact, appears in either table.

302 EMPr, Table 4-2, measure 60 (p 31): “Implement a 50 m exclusion zone around the position of the iron cannons on the wreck believed to be the
Meteren... in Concession Area 11A. Prohibit any prospecting activities within this exclusion zone.” See also measure 34 (p 28), prohibiting operational discharges
when transiting through a Marine Protected Area, and measure 64 (p 32), requiring sediment plume monitoring “when prospecting in the vicinity of mariculture
operations”.

303 EA, pp 8-9 (Annexure 1). Paragraph 1(g)-(j) identifies the four specialist reports before the Department as the Marine Ecology, Fisheries, Socio-
economic and Marine Heritage Impact Assessments. No aquatic biodiversity or estuarine assessment is listed, and the comments of DEADP and CapeNature
do not appear among the key factors.
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Procedural unfairness

184.

185.

186.

187.

188.

Appendix 3 includes the requirement that the EIA report summarise the issues raised by I&APs and
indicate how they were incorporated or the reasons for not including them. 3% Registered I&APs raised,
among other things, that dredging at the mouth ‘will change the scope of the Mouth of the Estuary
with silt and sand’; that silting the mouth would render gill net fishing “nearly non-existent”; that the
application area lies in front of the Olifants Estuary mouth ‘with no area of protection for spawning and
juvenile fish’; and that the discharge of pollutants and tailings near the estuary required consideration.
Specifically, ‘through an Aquatic Biodiversity Specialist Assessment, since there is no concrete

evidence that pollutants will not reach the estuary mouth’.3%

Those concerns, and those of DEADP, CapeNature and the Matzikama Municipality, were neither
incorporated nor reasons given for their exclusion. Nor were the I&APs given the Screening Report or
the SSVR that formed part of the EIA report circulated for comment (it was only, according to the EAP,

circulated during the scoping phase and was not publicly available).

The chronology compounds this. The Marine Biodiversity Assessment is dated December 2024 and
so predates the July 2025 comments of DEADP, CapeNature, the Matzikama Municipality and the
I&APs. Unlike the Fisheries Impact Assessment, which is dated July 2025, it was not revisited after

the comments.3%

In addition, on 6 March 2025 the Applicant asked the DMPR to extend the timeframes precisely
because it required ‘additional time to engage with various marine specialists, the Institute for Coastal
& Marine Research of the Nelson Mandela University and other relevant marine stakeholders’. The
Department granted the extension to 25 July 2025, acknowledging that ‘the marine environment is
complex and requires extra research material and information in order to present all the facts of the
potential impacts for all the stakeholders to be able to submit their comments’.**” Four and a half
further months were thus obtained on the express footing that more marine research was needed. Yet
no aquatic biodiversity specialist was appointed in that period, and the Marine Biodiversity
Assessment was not updated. A commenting process in which a specific, repeated and legally

grounded objection is neither acted upon nor answered is not a fair one.

Lastly, the Appellants record a further matter arising on the face of the record. Section 240(4) of
NEMA provides that if any State department objects to the contents of an application for prospecting
or mining, the Minister responsible for mineral resources must refer the objection to the Regional

Mining Development and Environmental Committee, which must consider it and make

304
305
306
307

EIA Regulations, Appendix 3, item 3(1)(h)(iii).

Appendix B4 I&AP comments, under the heading ‘9. Olifants Estuary as a Protected Area’.

Marine Biodiversity Assessment, dated December 2024; the Fisheries Impact Assessment and the EIA report are dated July 2025.

Letter from the Regional Manager: Mineral Regulation, Western Cape Region, Department of Mineral Resources and Energy, to Trans Hex Heavy

Minerals Mining (Pty) Ltd, reference (WC) 30/5/1/2/2/(10474) PR, headed “Request for extension”, dated 2 April 2025, Appendix F to the EIA report, paras 1, 2

and 4.
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recommendations within 45 days.>®® DEADP twice recorded that it was not supportive of the

activities,**® and CapeNature stated in terms that it objects.®'° Nothing in the EA or in the record made

available to the Appellants indicates that any such referral was made or any recommendation

received. To the extent that none occurred, that is a further failure to comply with a mandatory and

material procedure.

(d) The EA violates PAJA

189. The granting of the EA constitutes administrative action. For the reasons above it falls to be set aside

on each of the following independent grounds:

189.1.

189.2.

189.3.

189.4.

Section 6(2)(b) of PAJA: non-compliance with a mandatory and material procedure
prescribed by an empowering provision. No Aquatic Biodiversity Specialist Assessment
complying with the Protocol was obtained, notwithstanding that the Very High rating made
one obligatory and that DEADP identified the requirement in writing at scoping stage. The
Marine Biodiversity Assessment does not satisfy the requirements of the Protocol in terms of
the author of the Assessment, method or content. Where an environmental decision-maker
fails to consider an environmental impact it ought to have considered, its decision stands to
be set aside under s 6(2)(b) for failure to comply with a mandatory and material condition.'!

Further and alternatively, no referral appears to have been made under s 240(4) of NEMA.

Section 6(2)(e)(iii): relevant considerations were not considered. The DMPR did not consider
the Olifants EMP; the NBA 2025 classifications; the Screening Tool's Very High rating and
its stated basis; the requirements of section 2(4)(r) of NEMA; or the recommendations of

DEADP, CapeNature and the Matzikama Municipality.

Section 6(2)(f)(ii): the administrative action is not rationally connected to the information
before the administrator or to the reasons given for it. There is no rational connection between
a two or three sentence assertion about plume dispersal, resting on an unmeasured premise
and contradicting the same report’s finding of six months’ marine domination extending 20
km upstream, and a finding that impacts on two Endangered estuaries are insignificant; nor
between the identified impacts and conditions which do not mention either Estuary and whose

only potentially relevant condition refers to “sensitive habitats” which are nowhere identified.

Section 6(2)(c): procedural unfairness. The repeated estuarine objections of organs of state,
a local authority and registered I&APs were neither incorporated nor was justification

provided for this, contrary to Appendix 3, item 3(1)(h)(iii).

308
309
310
311

NEMA, s 240(4), read with s 240(5).

DEADP EIA comment, pp 21-23 paras 2, 3, 5and 9.

CapeNature comment, p 27 paras 4 and 5.

Green Connection, para 79, applying Fuel Retailers Association of Southern Africa v Director-General: Environmental Management, Department of

Agriculture, Conservation and Environment, Mpumalanga Province and Others 2007 (6) SA 4 (CC).
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189.5. Section 6(2)(h): unreasonableness. Alternatively, and cumulatively, a decision to authorise 1
650 drill samples, 2 230 vibracore samples and 6252 grab samples across concessions
which include the mouths of two Endangered estuaries, on the strength of a desktop study
that declined to assess them and against the written objection of the authority responsible for
the Olifants EMP, is one no reasonable decision-maker could have taken. In addition, such
a decision taken with the knowledge of a court settlement order prohibiting similar activities

is so unreasonable that no reasonable decision-maker would have taken.

190. Each ground is independently sufficient: where a decision is vitiated on one valid ground of review, it

falls to be set aside notwithstanding that other reasons may have been sound.®'®

A3. No assessment of the climate change impacts

191. This ground concerns a single, discrete failure that runs through the EIA report and its annexures and
supporting specialist studies: the failure to assess, or meaningfully engage with, the climate change
impacts of the proposed prospecting activities, as well as the mining they are explicitly intended to

enable.

192. The Appellants submit that this omission vitiates the decision to grant EA on at least four grounds
under section 6(2) of PAJA. What follows is a setting out the legal obligations that apply, setting out
the scientific record and basis upon which the decision to grant an EA was made, including admissions
in the applicant's own specialist appendices that those obligations were squarely engaged by this
application. Against this backdrop, we conclude that the decision-maker did not discharge the duty to

consider climate change and identifies the resulting PAJA grounds of review.

(a) Legal obligation to consider climate change and conduct a Climate Change Impact Assessment

NEMA and the duty to consider climate change as part of every environmental authorisation

193. NEMA gives effect to section 24 of the Constitution, which protects the environment "for the benefit of
present and future generations".3' Section 24(1) requires that the potential impacts of a listed activity
be "considered, investigated, assessed and reported on" before an EA may be granted,®'® and section
240(1) obliges the competent authority to take into account all relevant factors, including
environmental impacts and degradation, mitigation measures, and any guidelines or policies relevant

to the application.3'® These are peremptory requirements.3"

312 Grab sample sizes differ across the EIAR and specialist studies.
313 Alpay Consolidated Investment Holdings (Pty) Ltd and Others v Chief Executive Officer of the South African Social Security Agency and Others 2014 (1) SA
604 (CC) (29 November 2013).
314 Constitution of the Republic of South Africa, 1996, s 24; NEMA was enacted to give effect to this right. See Green Connection NPC and Another v Minister
of Forestry, Fisheries and the Environment and Others (5676/2024) [2025] ZAWCHC 349 (13 August 2025) ("Green Connection").
315National Environmental Management Act 107 of 1998 ("NEMA"), s 24(1).
316 NEMA, section 240(1)(a)—(b).
317 Maccsand (Pty) Ltd v City of Cape Town and Others 2012 (4) SA 181 (CC).
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194. Appendix 3 to the EIA Regulations translates this into a concrete obligation: every identified potentially
significant impact and risk must be assessed for its nature, significance, extent, duration, probability,
reversibility and mitigability.®'® Where this is not done, the resulting decision "fall[s] to be reviewed
and set aside in terms of sections 6(2)(b), 6(2)(e)(iii) and 6(2)(f)(ii)(cc) of PAJA".3'° As developed
below, this is precisely the position here: an identified impact source (greenhouse gas and vessel
emissions) was named but never assessed, and climate change more broadly was never engaged

with at all.

The Climate Change Act and the 2025 Draft National Guideline

195. The Climate Change Act has been in force since 17 March 2025, before the EIA report was finalised.
Section 7(1) requires every organ of state that exercises a power or performs a function affected by
climate change (which includes DMPR’s power to grant environmental authorisations) to review, and
if necessary, revise, coordinate and harmonise its policies, measures and decisions so as to ensure

that climate change risks and associated vulnerabilities are taken into consideration.3%°

196. On 24 October 2025, DFFE published (in terms of section 24J of NEMA) a revised Draft National
Guideline for the Consideration of Climate Change Implications in Applications for Environmental
Authorisations.®?' This sets a position that a climate change impact assessment is required wherever
an activity's emissions or climate-related exposure are material. None of this (the Act, the Guideline,
or the National Climate Change Response Policy which preceded both) appears anywhere in the EIA
report.

NEM:ICMA: coastal public property held in trust for present and future generations

197. The Precinct falls within South Africa's exclusive economic zone and is therefore "coastal public
property" under NEMICMA.3??2 Section 63 requires a competent authority to consider whether an
activity is inconsistent with conserving that property for current and future generations, and whether it
is contrary to "the interests of the whole community" (a concept that expressly requires a long-term
perspective protecting future generations' inheritance of a healthy, productive coastal environment).3%
A generic reference to NEMA considerations does not discharge this obligation; a failure to engage
with NEMICMA factors specifically is independently reviewable3?* as discussed above. The interests

of future generations in an ecologically functional coastal environment cannot rationally be assessed

318 E|A Regulations, Appendix 3, item 3(1)(j); Green Connection.

319 Green Connection, para 108.

320Climate Change Act 22 of 2024, s 7(1). Note: s 21 (National Adaptation Strategy and Plan) has not yet commenced (other than section 21(4)(e)); s 7
commenced on 17 March 2025.

321GN 6759, Government Gazette 53574 (24 October 2025); the first draft was published as early as June 2021 (GN R.559, Government Gazette 47761), several
years before this EIA report was finalised.

322NEM:ICMA, s 7(1)(a).

32NEM:ICMA, s 63(1)(h)(i) and (h)(vii); s 1 "interests of the whole community"; see Green Connection paras 113-115, 122.

324Green Connection paras 121-123, applying Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy and Others 2022 (6) SA
589 (ECMk) para 130 (this was not overturned on appeal: Minister of Mineral Resources and Energy and Others v Sustaining the Wild Coast NPC and Others
2024 (5) SA 38 (SCA) para 25).
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without regard to the climate pressures already bearing on it. This is a point developed further in

Ground A of this appeal and below.

What the courts say: climate change assessment is required before an EA is granted

198.

199.

200.

201.

202.

Three judgments establish that assessing climate change is a legally required step before an EA of

this kind may be granted.

As discussed above, Earthlife Africa held that section 240(1)'s reference to "environmental impacts
or environmental degradation” logically includes climate change and set out the ordinary content of a
Climate Change Impact Assessment ("CCIA"). This content includes the quantification of the activity's
Greenhouse Gas (“GHG”) contribution over its lifetime; an assessment of the activity's resilience to
climate change (including factors such as rising temperatures, diminishing water supply, and extreme
weather patterns); and consideration of avoidance, mitigation and remedial measures.*?® The absence
of a CCIA meant the decision-maker "was unable to perform the weighing exercise" section 240(1)
requires,®?® rendering the decision reviewable under sections 6(2)(e)(iii) and 6(2)(f)(ii) of PAJA.3?" A
formal expert report, the Court held, is "the best evidentiary means" of showing the factor was

considered and, conversely, its absence is "symptomatic of the fact that it was not".328

In Sustaining the Wild Coast,**® the Makhanda High Court refused to treat an extractive project's
exploration phase and its production consequences as artificially separable for climate purposes,
holding them to be "discrete stages in a single process that culminates in the production and
combustion of oil and gas, and the emission of greenhouse gases that will exacerbate the climate

crisis and impact communities’ livelihoods and access to food".33°

Most recently, in Green Connection, a matter concerning an offshore EA on South Africa's coastline,
the Western Cape High Court set aside a Director General's decision and the Minister's dismissal of
the internal appeal against it, for (among other grounds) failure to assess climate change as part of

need and desirability, holding that-

"there is therefore no doubt that climate change impact assessment must form part of the

assessment to be conducted and considered before the grant of an environmental authorisation".3*!

The Court rejected the applicant's attempt to distinguish the licensed activity (exploration) from its

downstream consequences (production and combustion), holding that-

325Thabametsi para 6.

326Thabametsi para 100 and 101.

32TThabametsi paras 87, 101.

328Thabametsi para 88.

329 Sustaining the Wild Coast NPC and Others v Minister of Mineral Resources and Energy and Others 2022 (6) SA 589 (ECMKk).

330Sustaining the Wild Coast NPC v Minister of Mineral Resources 2022 (6) SA 589 (ECMk) para 123 (quoting Director: Mineral Development, Gauteng Region
and Others v Save the Vaal Environment and Others 1999 (2) SA 709 (SCA)); see further paras 120-125; not disturbed on appeal: Minister of Mineral Resources
and Energy v Sustaining the Wild Coast NPC 2024 (5) SA 38 (SCA) para 25.

331Green Connection paras 130, 147.
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"[ilt makes no sense to rely on the positive consequences of production stage for purposes of
considering an application at exploration stage, only to resist considering the negative consequences

of the production stage when it comes to consideration of climate change".3*

203. Notably, in that matter the applicant's Final Environmental Impact Assessment Report was supported
by a dedicated Climate Change and Air Emissions Impact Assessment among five specialist
studies,**? and the assessment was still found fatally deficient because it was asymmetric.3** In this

matter, by contrast, no climate or GHG specialist study was commissioned at all.

International law: UNCLQOS obligations to protect and preserve the marine environment

204. NEMA must be interpreted consistently with South Africa's international obligations, including its duty
to discharge its responsibilities “in the national interest’.>® Although the Precinct lies within the
territorial sea, that sovereignty is exercised “subject to this Convention and to other rules of
international law”, and the right to exploit natural resources under article 193 must be exercised “in
accordance with [the] duty to protect and preserve the marine environment”. This is an obligation
which, under Part XIl of UNCLOS, extends to the territorial sea.33®

205. Article 192 imposes a general due diligence obligation “to protect and preserve the marine
environment”, including the habitats of threatened and endangered species, whose stringency
increases with the risk and potential irreversibility of harm.®3’ Critically, this obligation is not confined
to biodiversity: the ITLOS has confirmed that “the ocean is the world's largest [carbon] sink”, and that
article 192 requires States to “implement measures to protect and preserve the marine environment
in relation to climate change impacts”, reinforcing the ocean/seabed carbon-sink point developed

below.338

206. The obligation, read with article 194, specifically requires measures to protect the habitat of “depleted,
threatened or endangered species and other forms of marine life”.3*° It is a due diligence obligation
whose stringency increases with the risk and potential irreversibility of harm, informed by the

precautionary approach where scientific certainty is lacking.°

207. Article 194 requires States to take all measures necessary to prevent, reduce and control pollution of
the marine environment from any source, including from installations used in seabed exploration.34!

The ITLOS has confirmed that anthropogenic GHG emissions fall within this concept of “pollution”.

332Green Connection para 154.
333Green Connection para 60.
334Green Connection paras 131-133, 156.
335Constitution, s 233; NEMA, s 2(4)(a)(n); Green Connection para 161.
33BUNCLOS, arts 2(1)—(3), 193 and Part XII; the South China Sea Arbitration (The Republic of the Philippines v People's Republic of China) (Award on Merits,
PCA Case No 2013-19, 12 July 2016).
337UNCLOS, art 194(5); ITLOS, Request for an Advisory Opinion submitted by the Commission of Small Island States on Climate Change and International Law
(Advisory Opinion), 21 May 2024, Case No 31, ITLOS Reports 2024 (“ITLOS Climate Change Advisory Opinion”), paras 195, 213, 239, 386-387, 398, 402, 406.
33ITLOS Climate Change Advisory Opinion paras 390-391.
339 UNCLOS, art 194(5); ITLOS Climate Change Advisory Opinion paras 195, 402, 406.
340|TLOS Climate Change Advisory Opinion paras 213, 239, 398.
341UNCLOS, arts 194(1) and 194(3)(c).
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This engages South Africa's due diligence obligation in respect of the vessel emissions identified at
section 2.5.7 of the EIAR, which were never quantified, rated or mitigated beyond generic reference
to International Convention for the Prevention of Pollution from Ships (“MARPOL”") compliance.3*?
South Africa's obligation under article 8(d) of the CBD to protect ecosystems, habitats and species

reinforces this framework.3* Its relevance to the Precinct is further developed below.

(b) Scientific basis of why climate change was material to this EA application

Prospecting now, mining later: need and desirability cannot exclude climate change

208. The EA authorises prospecting, not mining. The Appellants submit, however, that the reasoning in
Green Connection and Sustaining the Wild Coast applies with equal (and arguably greater) force here,
including because the EIA report’'s own need-and-desirability analysis does not treat prospecting as
a self-contained activity. It justifies prospecting by reference to the benefits of the mining it is designed

to enable, while saying nothing about that mining's climate consequences.

209. The EIA report records that the proponent's motivation for prospecting is to "identify and quantify
potential mineral resources within the precinct, to evaluate whether it would be viable to mine and
possibly beneficiate such resources", destined for industries including "pigment production, ceramics,

metallurgy, aerospace and nuclear energy".3*

210. The Economic Aspects component of the need-and-desirability analysis is framed almost entirely in
terms of mining, not prospecting: it invokes national policy to "[m]aximise the benefits of mining" and
to "[e]xtract mineral wealth to generate the resources to raise living standards";** it records that the
National Development Plan requires South Africa to ‘exploit its mineral resources to create
employment and generate foreign exchange and tax revenue’,®*¢ and that provincial and local
planning instruments variously promote "sustainable mining" and recognise that "mining contributes
to South Africa's economy".?*” The Summary of Need and Desirability concludes that the project
‘responds directly to... policies... which highlight the need for sustainable exploitation of mineral
resources’.*® The EIA report’s selective approach in its reliance on national and provincial planning
framework that favour mineral development, while disregarding the same framework’s environmental-

sustainability and biodiversity priorities, is discussed under Ground B2 below.

211. None of these passages describe a benefit that flows from prospecting itself: geophysical surveying
and sampling generate geological information, not mineral wealth, employment, foreign exchange or

beneficiated product. The benefit relied upon is, on the EIA report’s own terms, the future mining and

342ITLOS Climate Change Advisory Opinion, discussed above.

343Convention on Biological Diversity (1992), arts 4(2) and 8(d).

34EJAR, s 2.3 ("Proponent's Project Motivation”).

35EIAR, s 7.2.2.

346EIAR, s 7.2.2, Table 7-2 (National Development Plan 2030).

37EIAR, s 7.2.2, Table 7-2 (Western Cape Spatial Development Framework; West Coast District Municipality Integrated Development Plan and Spatial
Development Framework; Matzikama Local Municipality Integrated Development Plan).

38EIAR, s 7.24.
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beneficiation that a successful prospecting programme would enable. Yet, nowhere does the need-
and-desirability analysis, or any other part of the EIA report, consider the climate consequences of
that same future mining and beneficiation: the GHG emissions of extraction, processing and
beneficiation of heavy minerals, or the resilience of that downstream activity to a changing climate.
This is the identical asymmetry condemned in Green Connection: reliance on the benefits of a
downstream phase while excluding its climate consequences from the balancing exercise section
240(1) requires.®*® The Appellants submit that, applying Sustaining the Wild Coast, prospecting and
mining in this matter are properly understood as "discrete stages in a single process",*° and that the
need-and-desirability analysis cannot rely on the benefits of one stage while disregarding the climate

implications of the other.

A globally significant, climate-sensitive upwelling system

212.

213.

214.

The Precinct lies within the southern Benguela Upwelling System, one of only four major eastern-
boundary upwelling ecosystems in the world and among the most biologically productive marine

environments on Earth:3®

‘It is... one of the most productive ocean areas in the world, with a mean annual primary productivity
of 1.25 kilograms of carbon per square metre per year — about six times higher than the North Sea

ecosystem.’

This is a region the IPCC has identified as "especially sensitive to long-term climate change" given its
position at the "choke point" of the global ocean circulation.®? It is for this reason that the Benguela
Current Convention (“BCC”) was developed. This is a multi-sectoral intergovernmental organisation
established by the Republics of Angola, Namibia and South Africa to promote a coordinated approach
to long-term conservation, protection, rehabilitation, enhancement, and sustainable use of the
Benguela Current Large Marine Ecosystem. The foundational science on how global warming
intensifies coastal upwelling (the "Bakun hypothesis") was itself substantially developed using this

system. 3% This system is extensively discussed under Ground A1.

This is not abstract science. Trans Hex’s own Fisheries Impact Assessment records that the eastward
range extension of West Coast kelp species is "thought to be related to climate change effects",
explaining that ‘the increased frequency of upwelling along the coastline, as a result of climate change,
has created a temperature environment suitable for kelp populations’.®** This is a live, climate-

attributed physical change to the very ecosystem under assessment, cited approvingly by the

349Green Connection paras 131-133, 154, 156.

30Sustaining the Wild Coast, above, quoting Save the Vaal Environment.

31Shannon LV and O'Toole MJ, "Sustainability of the Benguela: ex Africa semper aliquid novi" in Hempel G and Sherman K (eds), Large Marine Ecosystems
of the World: Trends in Exploitation, Protection and Research, Large Marine Ecosystems Series 12 (Elsevier, Amsterdam, 2003) 227-253.

352Shannon LV and O'Toole MJ, "Sustainability of the Benguela: ex Africa semper aliquid novi" in Hempel G and Sherman K (eds), Large Marine Ecosystems
of the World: Trends in Exploitation, Protection and Research, Large Marine Ecosystems Series 12 (Elsevier, Amsterdam, 2003) 227-253.

353Bakun A, "Global climate change and intensification of coastal ocean upwelling" (1990) 247 Science 198-201; Bakun A, Field DB, Redondo-Rodriguez A and
Weeks SJ, "Greenhouse gas, upwelling-favourable winds, and the future of coastal ocean upwelling ecosystems" (2010) 16 Global Change Biology 1213-1228.
34Appendix C2: Fisheries Impact Assessment, at section 3.3.12.
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applicant's own specialist and never carried through into any climate-related finding, rating or

recommendation, or addressed in any other way.

215. The carbon-cycle dimension is not merely a scientific aside: the obligation to protect and preserve the
marine environment is now expressly recognised, at the level of international law, as extending to the
ocean's function as a carbon sink (see above).3*® The Precinct's continental shelf sediments form part
of that system. The proposed programme of 2 230 vibracore samples, 1 650 drill samples and 825
grab samples across the Precinct necessarily disturbs seabed sediment at a scale nowhere
addressed in the EIA report from a carbon-cycle perspective. As discussed in Ground A1, the area of
impact has also been grossly understated for this reason. The Appellants do not purport to quantify
that risk in this appeal. That is properly a matter for a dedicated specialist study. However, as
discussed above, it is a fatal flaw that there is a complete omission in the EIAR and is itself part of the

failure that cements this ground of appeal.

Threatened species already identified as climate-vulnerable in the Applicant's own reports

216. The Marine Biodiversity Assessment identifies multiple Endangered or Critically Endangered species

within the Precinct which name climate change as a material threat:

216.1. African Penguin, Cape Cormorant, Bank Cormorant and Cape Gannet are listed as
Endangered.3%® The MBA itself records that "climate change (heat stress and environmental
variability)" is a major contributor to seabird decline, citing the National Biodiversity
Assessment 2018 (even though there is a more recent 2025 version).®*” The African Penguin
has since been uplisted by the International Union for Conservation of Nature (“IUCN”) to
Critically Endangered, with the decline attributed to climate-driven shifts in the abundance

and distribution of its prey.3°®

216.2. The MBA records an unprecedented 2021 mass mortality event of the Cape Fur Seal,
coinciding with poor recruitment of prey stocks, attributing it to "a lack of food, as a result of

possibly climate change and/or overfishing".3%°

216.3. West Coast Rock Lobster was recorded in the Fisheries Impact Assessment as depleted to
roughly 1.5% of pristine biomass,*®° and independently recognised as vulnerable to hypoxic

"walk-out" events whose frequency is linked to upwelling and stratification changes: '

35 |TLOS Climate Change Advisory Opinion paras 390-391.

36Appendix C1: Marine Biodiversity Assessment, prepared by Pisces Environmental Services (Pty) Ltd for the THHMM Multi-Commodity Prospecting
application, Table 4-7 at 60.

37Appendix C1 at 61, citing Sink KJ et al (eds), South African National Biodiversity Assessment 2018: Technical Report, Volume 4: Marine Realm (SANBI,
2019).

3%8BirdLife International African Penguin on the Brink of Extinction (2024), available at https://www.birdlife.org/news/2024/11/20/african-penguin-on-the-brink-of-
extinction/.

359Marine Biodiversity Assessment at 79-80.

360Fisheries Impact Assessment, Appendix C2 at 55.

31 Fisheries Impact Assessment, Appendix C2 at section 3.3.12.
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217.

218.

‘The increased frequency of upwelling along the coastline, as a result of climate change, has

created a temperature environment suitable for kelp populations.’

Several of these species are, on the Marine Biodiversity Assessment’s own account, associated with
the Elephant Rock Island Nature Reserve within Marine Concession 12A. This was independently
confirmed by the DFFE Screening Tool Report as an area of Very High biodiversity sensitivity.*? No
party disputes that these are climate-vulnerable, breeding-dependent populations; what is absent is
any assessment of how a five-year programme of surveying, vibracoring, drilling and bulk sampling

interacts with the climate pressures already recognised as bearing on their survival.

The Precinct's ecological significance is further confirmed by the EIAR’s own account of EBSAs. The
Precinct falls wholly within the transboundary Benguela Upwelling System EBSA, identified by the
Benguela Current Commission as characterised by “very high primary production” and providing
spawning, nursery and foraging habitat for “threatened vertebrates, such as sea- and shorebirds,
turtles, sharks, and marine mammals”.3¢3 Marine Concessions 11A and 11B additionally overlap the
Namaqua Coastal Area EBSA, itself important for “two Endangered and four Vulnerable ecosystem
types”.*%* While the EIA report notes that EBSAs “currently carry no legal status” domestically, 3¢ the
designation is directly relevant to South Africa's obligation under article 8(d) of the CBD to “promote
the protection of ecosystems, natural habitats and the maintenance of viable populations of species
in their natural surroundings”, an obligation the EIA report does not mention, still less apply, in either
its species-level or its Cumulative Impact Assessment.3®® Nor did it assess its obligations under the
NEMBA or NEMICMA.

What the record shows: named, then excluded

219.

Set against this, the EIA report’'s own treatment of climate change is captured in two passing
references only: once as a National Development Plan policy objective,®” and once as an
unelaborated "strategic ecological concern".*% Section 2.5.7 acknowledges that vessel engines will
emit CO2, NOx, SOx and particulates over the five-year programme, but this is never carried into
Chapter 6 (impact assessment) or Chapter 7 (need and desirability); it is not quantified, rated, or
mitigated beyond generic reference to MARPOL compliance.?®® The Cumulative Impacts Assessment
at section 6.6 adopts the Sink et al 2019 / Harris et al 2022 stressor methodology and identifies mining,
linefishing, the small pelagic industry and rock lobster harvesting as the main cumulative stressors.3"°

Climate change appears nowhere on this list, notwithstanding that the same underlying literature is

362National Web Based Environmental Screening Tool Report (30 July 2024) at 16; Site Sensitivity Verification Report, prepared by SRK Consulting (August
2024), Table 3-1 at 4-5.

363 E|A report, s 4.3.3.

364 EIA report, s 4.3.3 and Figure 4-10.

365 E|A report, s 4.3.3.

366 Convention on Biological Diversity (1992), art 8(d).

367E|A report, s 3.2.4.

368E|A report, s 7.2.3.

369EIA report, s 2.5.7.

370 EIA report, s 6.6.3.2.
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cited elsewhere in the appendices as identifying climate change as a driver of decline for species

found within the precinct.®”!

220. This pattern repeats in both specialist appendices. Appendix C1 (the Marine Biodiversity Assessment)
names climate change as relevant to seabirds, seals, and (in assessing underwater noise) cetaceans,
for whom "temperature, competition for food, climate change, shipping noise" are expressly identified
as compounding stressors.®’? Yet, its own formal Cumulative Impacts methodology, relying on the
same Sink et al / Harris et al mapping, it omits climate change from its list of stressors entirely.3"
Appendix C2 (Fisheries Impact Assessment) explains, in some technical detail, the mechanism by
which climate change is altering upwelling and kelp distribution on this coastline,** yet its Cumulative
Impacts section mentions "natural pressures such as environmental changes" only as a single
unelaborated phrase, and its cumulative impact matrix and activity list are confined to other
prospecting, mining and hydrocarbon activities.*”® The West Coast Rock Lobster (which Appendix C2
itself records at 1.5% of pristine biomass) is rated as facing only a "Very Low" impact from the project
and "No impact" cumulatively, without any consideration of the resource's exposure to a changing

thermal and upwelling regime.37®

(c) Violations of PAJA

221. First, no CCIA, and no dedicated climate or GHG specialist study, was commissioned at all. Under
Earthlife Africa, the absence of such a report is itself "symptomatic" of a failure to consider the factor,
and here that absence is not offset by incidental treatment elsewhere. As shown above, climate
change is named as relevant to specific receptors in Appendix C1 (the Marine Biodiversity
Assessment) and Appendix C2 (the Fisheries Impact Assessment), but is never assessed, rated or
carried into any cumulative or need-and-desirability conclusion. This falls squarely within the
deficiency identified as fatal in Green Connection.®”” As demonstrated above, a CCIA was clearly

needed and at present the EA has not considered climate change impacts that stand to be severe.

222. Second, the internal inconsistency identified, that climate change is in passing acknowledged in
narrative text, then silently dropped from the operative cumulative-impact methodology and other
aspects in the same reports, indicates that the specialists and, in turn, the decision-maker did not
"apply their mind" to the issue in the sense required by the law.3’® An assessment cannot be said to

have weighed a factor that its own operative methodology excludes.

STIEIA report, s 6.6.

372Appendix C1 at 129-130.

373Appendix C1 at 131.

374Appendix C2 at 74-75.

375Appendix C2 at 90-91.

376Appendix C2, impact summary table at 2, and resource status discussion at 55.
377Green Connection paras 60, 131-133, 156.

378Thabametsi para 101.
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223.

224.

225.

226.

Third, as developed above, the need-and-desirability analysis relies on the benefits of future mining
while saying nothing of that mining's climate consequences. This asymmetric reasoning has been

rejected in Green Connection and Sustaining the Wild Coast.3™

Fourth, these domestic failures have an international law dimension. Section 240(1)(b) required the
decision-maker to have regard to guidelines, policies and information relevant to the application,
properly informed by NEMA's own principle that international environmental responsibilities be
discharged in the national interest.®®° South Africa's obligations under articles 192 and 194 of
UNCLOS to protect and preserve the marine environment (including its climate-regulating and carbon-
sink function) and under article 8(d) of the CBD to protect the ecosystems and habitats within the
Benguela Upwelling System and Namaqua Coastal Area EBSAs, were accordingly relevant

considerations that neither the EIA report nor the decision-maker engaged with at all.

It is on this basis that the Appellants submit that the decision to grant the EA is fatally flawed and

reviewable on the following grounds:

225.1. Section 6(2)(b) of PAJA: there was a failure to comply with a mandatory and material
procedure. Appendix 3, item 3(1) of the EIA Regulations required a CCIA, which would
include an assessment of the identified GHG and vessel emissions, and of climate change

more broadly. Neither was assessed.3®"

225.2. Section 6(2)(e)(iii) of PAJA: relevant considerations were not considered. The Climate
Change Act, the 2025 Draft Guideline, and the climate vulnerability of the species identified
in Appendix C1 (the MBA) and Appendix C2 (the Fisheries Impact Assessment) were not

considered.3®?

225.3. Section 6(2)(f)(ii) of PAJA: there is no rational connection between the information before the
decision-maker and the conclusion reached that impacts are low or insignificant, given the

absence of any climate-related information and the internal inconsistency identified above.38

225.4. Section 6(2)(h) of PAJA: the decision is one that no reasonable decision-maker could have
reached on this record, applying Thabametsi and Green Connection to materially similar

facts.384

This Ground should be read together with Ground A4 (Cumulative Impact Assessment) and Ground
A1 (the Benguela system) with which it shares a common evidentiary foundation, and borne in mind

with Ground A2 (the estuarine assessment).

379Green Connection paras 148-156; Sustaining the Wild Coast, above, paras 120-125.

380 NEMA, s 2(4)(a)(n); Green Connection para 161.

31E]A Regulations, Appendix 3, item 3(1); Green Connection para 108; read with Earthlife Africa.
382Farthlife Africa paras 87, 101; Green Connection para 157.

383Farthlife Africa para 101.

384Farthlife Africa para 116; Green Connection para 157.
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A4. No Cumulative Impact Assessment

227.

228.

229.

230.

The cumulative impact assessment in the EIA report does not satisfy the requirements of the EIA
Regulations because it does not adequately assess the proposed prospecting together with relevant
existing, authorised and reasonably foreseeable activities affecting the same receiving environment.
This is a failure to comply with a mandatory and material content requirement of the EIA Regulations,
and the decision to grant the environmental authorisation in absence of this complete assessment
amounts to a failure to take a relevant consideration into account (section 6(2)(b) read with section
6(2)(e)(iii) of PAJA).

The assessment of cumulative impacts is an express requirement of the EIA Regulations and a
necessary component of the statutory environmental decision-making process. Appendix 3 to the EIA
Regulations requires the impact and risk assessment to be undertaken “inclusive of cumulative
impacts”, which are defined in the EIA Regulations as the past, current and reasonably foreseeable
future impact of an activity, considered together with the impact of associated activities, which in itself
may not be significant but may become significant when added to the existing and reasonably
foreseeable impacts of similar or diverse activities.3® The EIA report must therefore provide the
competent authority with sufficient information to understand not only the impacts attributable to the
proposed activity in isolation, but also the significance of those impacts in combination with other

activities and pressures affecting the environment.

This requirement is particularly important where, as here, a proposed activity will be introduced into
an already utilised and pressured marine environment. The relevant question goes beyond the
impacts the Trans Hex prospecting activities might cause when considered in isolation, to encompass
the additional impacts they may cause when superimposed on existing, authorised and reasonably
foreseeable activities and other environmental pressures. A project-level assessment that artificially
separates the proposed activities from the wider context in which they will occur risks materially

understating the nature, extent and significance of their actual impacts.

The cumulative impact assessment in the EIA report is deficient because it does not adequately
assess the proposed prospecting together with relevant existing, authorised and reasonably
foreseeable activities affecting the same receiving environment. This is a failure to comply with a
mandatory and material content requirement of the EIA Regulations,®® and it prevents the competent
authority from taking all relevant consideration into account.®” An environmental impact assessment

report must assess each identified potentially significant impact, including its cumulative impacts, 88

385Regulation 1 of the EIA Regulations, definition of “cumulative impact”. The EIA report instead adopts the International Finance Corporation’s definition: the
EIA report at 113 (section 6.6.1).

386 EIA Regulations, Appendix 3

387 Section 6(2)(b) read with section 6(2)(e)(iii) of PAJA.

388Regulation 23(3) of the EIA Regulations (an environmental impact assessment report must contain all the information set out in Appendix 3); Appendix 3,
para 3(1)(j) (assessment of each identified potentially significant impact, including cumulative impacts). See also Earthlife Africa Johannesburg v Minister of
Environmental Affairs and Others [2017] ZAGPPHC 58; [2017] 2 All SA 519 (GP) para 14.
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and the competent authority must have regard to sections 240 and 24(4) of NEMA when considering

the application.38°

231. In Fuel Retailers, the Constitutional Court held that the cumulative impact of a proposed development,
together with existing developments, must be investigated and assessed in the light of existing
developments, and set an authorisation aside because the authorities had misconstrued that
obligation.3%° The Court held that NEMA's risk-averse and cautious approach is especially important
precisely because of this requirement.*®' The report must address each potentially significant impact,
including its cumulative impacts, and a decision-maker who addresses a cumulative-impacts concern
only in general terms errs.3%? Most recently, the Supreme Court of Appeal in South Durban, set aside
an environmental authorisation for, among other things, a failure to assess cumulative impacts,
holding that the competent authority must consider how the impacts of the activity, combined with
those of other similar or associated activities, could become significant, and that the combined impacts
of all activities forming part of the same development or foreseeable developments must be assessed
together rather than in isolation.3®® The Court also cited Appendix 3 of the EIA Regulations, stating
that:

“Appendix 3 to the EIA Regulations also requires an evaluation of how the impacts of a proposed
project, when added to similar existing and foreseeable developments, can lead to significant
environmental changes that would not be apparent from the consideration of the project in

isolation.”%*

Application to the EIA Report

232. The Precinct lies within an area of the West Coast already subject to extensive and overlapping marine
and coastal activity: existing diamond prospecting and mining, commercial and small-scale fisheries,
shipping, and coastal development.®®*® Appendix 3 to the EIA Regulations requires the EIA report to
describe the cumulative impacts of the proposed activity, including the extent to which they may result
in the irreversible or irreplaceable loss of resources; yet the EA’s “Annexure 1: Reasons for the

Decision” makes no reference to cumulative impacts at all.>*® The EIA report does contain a

389Regulation 18 of the EIA Regulations; sections 240 and 24(4) of NEMA.

3%0Fuyel Retailers Association of Southern Africa v Director-General: Environmental Management, Department of Agriculture, Conservation and Environment,
Mpumalanga Province and Others [2007] ZACC 13; 2007 (6) SA 4 (CC) paras 72 and 82.

391Fuel Retailers para 81.

392Earthlife Africa paras 14 and 63.

393South Durban Community Environmental Alliance and Another v Minister of Forestry, Fisheries and the Environment and Others (479/2023) [2025] ZASCA
134 (17 September 2025) paras 55-57.

394 South Durban at para 56.

3% The EIA report at 115 (Table 6-24) and 116 (section 6.6.3.2) identify shore-based and surf-zone diamond mining, commercial and small-scale fishing, shipping
and coastal and nearshore mining among the existing activities and stressors in and adjacent to the Precinct; the co-located diamond mining over Concessions
11B and 13B is addressed below.

3% Appendix 3 to the EIA Regulations requires a description of the cumulative impacts of the activity, including the extent to which they may result in the
irreversible or irreplaceable loss of resources. The EA’s Annexure 1 (Reasons for the Decision) makes no reference to cumulative impacts. [Confirm the Appendix
3 sub-item and the terms of Annexure 1 against the record.]
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cumulative impact assessment,*®” but it is materially deficient in the respects set out below, and does

not amount to the assessment the EIA Regulations require.

233. First, the assessment excludes climate change. The valued environmental and social components
assessed cumulatively are confined to marine habitats and ecosystems, marine fauna, fisheries and
cultural heritage; climate change, the impact on the ocean as a carbon sink, and the greenhouse gas
emissions of the proposed prospecting considered together with those of the surrounding emitting
activities, are not assessed at all.>® The EIA lacks any assessment of project greenhouse gas
emissions and their impact on climate change; and climate is not one of the Valued Environmental
and Social Components considered in the EIA’s cumulative impact assessment. The proposed project
would result in greenhouse gas emissions from vessel and equipment operation as well as from the
disruption of sediment during sampling. As described above, the project also stands to impact the
ocean’s capacity as a carbon sink. The concession area covers a large area of the coast already
impacted by oil and gas exploration, marine diamond mining, commercial fishing, shipping, and
coastal development. Each of these activities are generating greenhouse gas emissions, often from
the same sources (combustion of fossil fuels and disruption of marine sediments). Climate change is
already negatively impacting the West Coast of South Africa and South Africa as a whole. For this
reason, greenhouse gas emissions and climate impacts should be considered in the cumulative
impact assessment. The failure to assess climate change impacts is dealt with in detail with under
Ground A3 above, and constitutes a failure to comply with NEMA section 240.3%° However it is also a

critical component the cumulative impact assessment methodology that the EIA simply omits.

234. Second, the assessment omits an immediately connected overlapping activity. The EIA report itself
records that a related entity, THO, holds diamond prospecting rights over the very same Marine
Concessions 11B and 13B that the Precinct covers, and that the applicant already has access to
THO’s survey data for those concessions.*?° The same related entity has applied for a diamond mining
right over those identical concessions, and the environmental authorisation for diamond mining in
Concession 13B has since been granted and is itself under appeal, so the most directly overlapping

activity is not merely foreseeable, but authorised.*°' Yet the cumulative analysis does not assess the

397The EIA report at 113-120 (section 6.6).

3%The EIA report at 114 (section 6.6.3): the valued environmental and social components assessed are limited to marine habitats and ecosystems, marine
fauna, fisheries and cultural heritage resources. Climate change and greenhouse gas emissions are not among them. See further Ground E below.

39 Earthlife Africa

400The EIA report at 11 and 89 (sections 2.4.1 and 6.1.3.1): “a separate but related entity, THO, holds diamond Prospecting Rights for Marine Concessions 11B
and 13B”. THO additionally holds, or has applied for, diamond mining rights over the same concessions (DMPR references WC30/5/1/2/2/10185MR (11B) and
WC30/5/1/2/2/10186MR (13B); an environmental authorisation was granted in respect of Concession 13B). The Concession 13B environmental authorisation
was granted on 20 February 2026 and is under appeal by Protect the West Coast; that appeal remains pending (see further n 15 below). In a separate appeal
against the environmental authorisation granted for Concession 11B, Protect the West Coast likewise contends that the cumulative impact assessment for that
mining right is vitiated by the omission of the present prospecting activities (DMPR ref WC30/5/1/1/2/10474PR) from the cumulative analysis, record evidence,
from a different appellant, of the same structural defect argued in this ground (Protect the West Coast, Appeal against the Environmental Authorisation for Sea
Concession 11B, 13 May 2026, ground 9).

401 The environmental authorisation for Trans Hex Operations’ diamond mining in Marine Concession 13B (DMPR ref WC30/5/1/2/2/10186MR) was granted on
20 February 2026, and interested and affected parties were notified of the decision and the appeal procedure on 6 March 2026; the authorisation is presently
under appeal. THO’s parallel mining right application over Concession 11B carries DMPR ref WC30/5/1/2/2/110185MR. See SRK Consulting, project public
documents, https://www.srk.com/en/public-documents/eia-for-a-diamond-mining-right-application-in-marine-concessions.
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combined impact of the proposed prospecting together with that co-located diamond prospecting and
mining: the table of projects and stressors considered lists surf-zone diamond mining “adjacent to”
Concessions 11A, 12A and 13A, and future surveys in other concessions, but not the overlapping
diamond activities in Concessions 11B and 13B.%%? That two interrelated diamond and multi-
commodity operations over the identical concessions were assessed without regard to one another is
confirmed by the parallel diamond mining EIA prepared by the same EAP, which treats the present
prospecting as “the subject of a separate EIA process”. The omission is material because the
cumulative assessment was required to consider whether the effects of these activities, taken together
and over time, could differ in significance from the effects of the proposed prospecting considered in

isolation.403

235. Third, and beyond that single co-located operation, the assessment does not situate the proposed
prospecting within the documented concentration of prospecting and mining along this stretch of the
West Coast. The report’s own Table 4-7 lists a substantial and growing set of prospecting and mining
operations in the region recorded since 2011, several of them ongoing across successive annual
campaigns,*** and the wider record, mapped by University of Cape Town researchers together with
Protect the West Coast, in the absence of any public cadastre maintained by the Department, shows
much of the coast between Elands Bay and the Orange River mouth already subject to mining or
prospecting rights or applications, with a pronounced surge of new applications during 2026.4% The
cumulative assessment neither maps nor engages with this concentration of activity affecting the
same and similar receptors. That is the very regional accumulation a cumulative assessment exists
to identify, and it is lost when an application of this kind is assessed, as this one was, on its own. The
map below, sourced from Protect the West Coast’s interactive map platform, demonstrates the scale

of concurrent prospecting and mining applications across the West Coast:

402The EIA report at 115 (Table 6-24, “Projects / stressors considered in the cumulative impact analysis”), which lists surf-zone diamond mining “adjacent to
Marine Concessions 11A, 12A and 13A” and future surveys in other concessions, but not the diamond prospecting or mining in Concessions 11B and 13B
themselves; and Table 4-7 at 74.

403Trans Hex Operations (Pty) Ltd, Diamond Mining Activities in Marine Concessions 11B and 13B, West Coast, South Africa: Final Environmental Impact
Assessment Report (SRK Consulting (South Africa) (Pty) Ltd, August 2025), section 1.1, which records the present prospecting as “the subject of a separate
EIA process and application for EA”.

404 The EIA report at 74-75 (Table 4-7, “Applications for mineral prospecting and mining on the South African West Coast”), recording numerous prospecting
and mining operations in the region since 2011 — including diamond mining in Marine Concessions 2C and 3C ongoing across successive campaigns from
2018 to 2024.

405 Interactive Mining Map, a project of One Ocean Hub researchers at the University of Cape Town (Prof M Sowman and others) with Protect the West Coast,
https://protectthewestcoast.org/interactive-map/ (last updated January 2025), which documents the known prospecting, mining and oil-and-gas rights and
applications on the West Coast in the absence of any public cadastre maintained by the Department; and Protect the West Coast, reporting that much of the
coast from Elands Bay to the Orange River mouth is subject to mining or prospecting rights or applications and that at least 48 new prospecting applications
were lodged in the Northern and Western Cape in early 2026.
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The significance of this information is not that every identified activity will necessarily interact directly
with every component of the proposed prospecting programme. Rather, it demonstrates that the
proposed activity is being introduced into a marine environment already subject to multiple forms of
use and disturbance. The cumulative assessment was therefore required to consider whether the
concentration and repetition of these activities could alter the significance of the impacts associated

with the proposed prospecting.

Fourth, the assessment does not, in substance, assess the combined effect of the proposed
prospecting with existing activities at all. It treats the cumulative impacts of past and existing activities
as “incorporated in the baseline” and confines the analysis to planned and foreseen activities “of a
more generic nature”,*°® on the stated premise that “for the most part, cumulative effects ... are too
uncertain to be quantifiable”.%” While existing environmental conditions may properly form part of the
baseline, the cumulative assessment cannot end there. It must still assess how the proposed activity
will interact with existing and reasonably foreseeable activities and pressures, and whether those

interactions alter the nature or significance of the impacts.

An assessment that folds existing activities into the baseline and treats the balance as unquantifiable
does not investigate and assess the cumulative impact as Fuel Retailers and South Durban require.
The strategic assessment of the regional accumulation of the several prospecting applications along
the West Coast — the exercise the marine spatial planning process under the Marine Spatial Planning

406The EIA report at 114 (section 6.6.2-6.6.3): the cumulative impacts of past and existing activities are said to be “incorporated in the baseline”, with the analysis
confined to planned and foreseen activities and “of a more generic nature”.

407The EIA report at 113 (section 6.6.1): “For the most part, cumulative effects or aspects thereof are too uncertain to be quantifiable, due to mainly lack of data
availability and accuracy.”
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242.

Act, 2018 is designed to perform — has also not been undertaken for this area, so the project-level

assessment was never situated in the strategic context that a proper cumulative enquiry contemplates

Fifth, the cumulative significance ratings the report reaches are purported to be uniformly “low”, and
rest on the disputed physical footprint of the activity. The ratings proceed from the findings that the
Precinct lies in an area of “comparatively low cumulative impacts” and that the prospecting will disturb
“a maximum area of 0.011 km? ... an insignificant percentage (0.001 %)” of the ecoregions.*%®

However cumulative impact is not synonymous with simultaneous physical overlap.

In respect of socio-economic effects, the report states that significant cumulative impact is “deemed
unlikely at present” because simultaneous surveys in close proximity are unlikely.*®® The relevant
question was therefore not merely whether the footprints of different activities would physically overlap
at the same time, but whether repeated or interacting activities could cumulatively affect ecological

processes, marine users and dependent communities over the life of the project.

The cumulative socioeconomic assessment in Appendix C3 “Social Impact Assessment (“SIA”)” also
fails to assess the combined effects of past, present and future marine activities on coastal
communities and relies on limited and internally inconsistent evidence to justify the project’s socio-
economic benefits. It acknowledges that several past and present mining projects in the area have
impacted the natural environment, with mention of past diamond mining companies leaving the
environment in a “state of despair”. It is also stated that livelihoods of communities adjacent to
prospecting and mining concessions are not recipients of positive impacts due to limited employment
opportunities and the limited impact of community development projects*'® The SIA goes on to list
past and existing activities with potential cumulative impacts in Table 6-16, but does not assess how
these activities cumulatively impact the socioeconomic condition of communities in the area. The SIA
does not assess whether past and ongoing activities create uncertainty for fishing operations, whether
they impact tourism values, or whether repeated disruptions to the natural environment accumulate
into longer-term economic impacts. Instead, the SIA deems the cumulative effects of the project “too

uncertain to be quantified”.4"

Although the EIA report identifies concerning cumulative socio-economic pathways: temporary
exclusion from fishing grounds and noise effects on fishing catch rates, it adopts the SIA's assessment
and concludes that these impacts are of low significance because simultaneous prospecting activities
are unlikely to occur in the same location. This ranking is based on an incomplete assessment of

cumulative socio-economic impacts, as it reduces cumulative effects to a question of spatial and

408The EIA report at 116 and 118 (section 6.6.3.2): the precinct is said to be “located in an area experiencing comparatively low cumulative impacts” and the
prospecting to impact “a maximum area of 0.011 km? ... an insignificant percentage (0.001 %) of the ecoregions. The conflation of physical disturbance footprint
with ecological extent is addressed under Ground F below.

409The EIA report at 119 (section 6.6.3.3): the cumulative socio-economic assessment is confined to temporary exclusion from fishing grounds and noise effects
on catch rates, and concludes that significant cumulative impacts are “deemed unlikely at present” because simultaneous surveys in close proximity are unlikely.
410 Page 76, SIA.

411 Page 73, SIA.
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243.

244,

temporal overlap between projects rather than assessing the broader cumulative burden experienced
by affected communities over time. It does not consider that repeated or consecutive prospecting and
mining activities may collectively erode livelihoods, increase uncertainty for fishing operations, reduce
confidence in tourism and other marine-based industries, and contribute to ongoing economic
insecurity. It also fails to incorporate existing vulnerabilities that are significant to how communities
experience and may be impacted by the proposed project. The socioeconomic baseline describes
high unemployment in the area, poverty, dependence on fishing, and limited alternative livelihoods.
For example, the SIA notes that 90% of households in Doringbaai depend on fishing and other marine
resources and that the loss of this income is the biggest threat to the community.*'? Factors like these

increase a community's sensitivity to even temporary disruptions to fishing activities.

Public participation processes were held within the Scoping Phase*® and during the Impact
Assessment Phase.*™ In both phases stakeholders, including Masifundise, expressed serious
concerns about the negative socio-economic effects on local communities, particularly regarding the
livelihoods of small-scale fishers, potential harm to tourism, mariculture, and local agriculture.
Stakeholders also highlighted adverse effects on their cultural heritage, traditional fishing rights, and
spiritual connection to the ocean. Masifundise and CoastalLinks describe the ocean, for the fishing
communities of Papendorp, Ebenhaeser and Doringbaai, as a "biocultural landscape" in which cultural
meaning and traditional practice are inseparable from the ecological systems of the sea and coast.
Nothing in the EIA report meaningfully speaks to the cumulative impacts these spiritual, cultural, and
livelihood dimensions, nor the associated right of access to sufficient food under section 27(1)(b) of
the Constitution, given the centrality of fish, abalone, lobster, and white mussel harvests to household
food security in these communities, were considered at all. Stakeholders also explicitly criticized the
“inadequate consideration of cumulative impacts from multiple mining and prospecting activities in the
region” #** and had formally requested a Strategic Environmental Assessment during the Scoping

Phase in order to capture the true regional accumulation of project related impacts over time.

Sixthly, the report’s treatment of cumulative turbidity illustrates the deficiency in the report’s approach
to cumulative impacts concrete terms. The removal and shipboard processing of seabed sediment,
and the discharge of tailings overboard, generate suspended-sediment (turbidity) plumes; yet the
cumulative assessment disposes of them in a single sentence, that the plumes are “highly localised
and ephemeral” such that “no cumulative impacts would be expected”, supported by no dispersion
modelling, no suspended-sediment concentrations and no deposition data, and rated “mild” in severity

and “restricted” in extent.#'® That conclusion is not borne out by the report’s own findings. The report

412 P58 of the SIA.

413 Summarized on page 84 of the EIA report.

414 Summarized on page 87 of the EIA report.

415 Page 87, EIA report.

416 The EIA report at 118 (section 6.6.3.2, “Sediment Disturbance, Mortality of Macrofaunal Communities and Increased Turbidity”): the suspended-sediment
plumes are said to be “highly localised and ephemeral” such that “no cumulative impacts would be expected”, the severity rated “mild” and the extent “restricted”.
No sediment-dispersion modelling, suspended-sediment concentrations or deposition estimates are provided in support.
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247.

variously places the extent of the very same plumes at “a few 100 m” of the vessel and at “25-50 m
of the source”, and its fisheries assessment concedes that the plumes “may disperse towards sensitive
nursery areas due to prevailing winds and currents”, while the specialist literature the assessment

relies on records sediment plumes of considerably greater extent.*”

The cumulative turbidity enquiry is reduced to a question of spatial simultaneity, whether two
operations happen to coincide in the same place at the same time, and never assesses the chronic,
repeated exposure the programme would produce: some 2 230 vibracore, 1 650 drill and 625 bulk-
grab samples across roughly 32 000 ha, discharging tailings along shared dispersal paths over the
life of the prospecting, and followed by the diamond mining now authorised over Concession 13B,
which will disturb the seabed on a far greater and more sustained scale than sampling. Turbidity
provides a concrete illustration of the cumulative-impact problem: individually minor, dispersed pulses
of suspended sediment that become significant when added together and repeated over time. Its
dismissal on the strength of the disputed 0.011 km? sampling footprint is the clearest instance of the
reduction of the cumulative enquiry to physical footprint and simultaneity described above.*'® The
issue is not that the available information necessarily establishes a particular level of cumulative
turbidity impact. Rather, it demonstrates that the EIA did not adequately investigate whether repeated
sediment disturbance from this prospecting programme, in combination with other activities in the
receiving environment, could produce cumulative effects of greater significance than those identified

for individual sampling events.

The report’s conclusions across the areas reduce the cumulative enquiry to physical footprint and
simultaneity, and result in the conflation of disturbance footprint with ecological extent, addressed

under Ground A above.

The record demonstrates that interested and affected parties expressly raised the inadequate
consideration of cumulative impacts from the multiple mining and prospecting activities in the region,
and the concern was not adequately answered.*'® The deficiency also engages NEMA's precautionary
and risk-averse approach: where the cumulative effects of an intensive prospecting programme in a
sensitive marine environment are, on the report’'s own account, largely “too uncertain to be
quantifiable”, the lawful response, in accordance with the precautionary principle, is caution, not
authorisation.*?® The EIA report's acknowledgement that certain cumulative effects were too uncertain

to quantify did not relieve the competent authority of its obligation to investigate and assess those

417 The EIA report at 96 (Impact ME4): plumes “localised to within a few 100 m of the sampling vessel”; and at 103 (Impact F3): sediment plumes “localised, with
impacts primarily within 25-50 m of the source”, which “may disperse towards sensitive nursery areas due to prevailing winds and currents”, and for which “no
mitigation is possible and/or required”. The Marine Ecology Impact Assessment (Pisces Environmental Services, 2024) records sediment plumes of considerably
greater extent than those figures.

418 The sample counts (2 230 vibracore, 1 650 drill and 625 bulk-grab samples) and the ~32 000 ha precinct are those the EIA report relies on at 94-95; the
0.011 km? figure and the conflation of the sampling footprint with the ecological extent of effect are addressed under Ground F. On the diamond mining authorised
over Concession 13B, see above.

419The EIA report at 87 (section 5.4): interested and affected parties raised “inadequate consideration of cumulative impacts from multiple mining and prospecting
activities in the region”.

420Section 2 of NEMA, in particular the risk-averse and cautious approach (section 2(4)(a)(vii)); and Sustaining the Wild Coast NPC and Others v Minister of
Mineral Resources and Energy and Others [2021] ZAECGHC 118; [2022] 1 All SA 796 (ECG) para 44.
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effects. In circumstances of material uncertainty concerning potentially significant cumulative impacts,
NEMA's risk-averse and cautious approach required that the uncertainty be properly confronted in the

decision-making process, rather than simply reflected in low significance ratings.

248. The obligation to assess cumulative impacts has also been recognised across comparable
jurisdictions and in international law.*?" International, regional, and domestic courts repeatedly
emphasize the need to assess the impacts of planned activities in conjunction with other existing or
planned projects. Projects may not appear environmentally significant when assessed in isolation but
in fact do produce environmental effects when interacting with other activities. Ignoring cumulative
impacts creates a significant risk of harm to the environment.#?? Cumulative impacts can be larger,
longer lasting, and spread over a greater area than individual impacts of a project.*?® The proximity of
the project to protected areas, similar projects, or projects of other industries in the same area, all
must factor into a cumulative impacts analysis at the environmental impact assessment stage, and
courts have revoked authorization for projects failing to do this analysis and do it early enough.*?* For
projects in the marine environment, cumulative impacts are especially important to analyse due to the

movements of migratory species and sensitive ecosystems.*®

249. At a minimum, the cumulative impact assessment for this project would need to include, the combined

environmental and socio-economic implications of the following:

(i) existing and ongoing mining and prospecting activities in and around the relevant

concessions;

(i) the prospecting and mining activities associated with 11B and 13B and their interaction with

the proposed programme;

(iii) other existing and reasonably foreseeable prospecting and mining activities along the

relevant stretch of coast;

(iv) the interaction between these activities and the proposed sampling programme, including

repeated sediment disturbance and turbidity effects;

(v) cumulative effects on fisheries and fishing-dependent communities;

42Alberta Wilderness Association v Cardinal River Coals Ltd [1999] 3 FC 425 (Federal Court, Canada); Natural Resources Defense Council v Hodel 865 F.2d
288 (DC Cir 1988) at 297 (United States). See also Obligations of States in Respect of Climate Change, Advisory Opinion of 23 July 2025, International Court
of Justice, para 276. These authorities are persuasive only.

422 Advisory Opinion of 23 July 2025, Obligations Of States In Respect Of Climate Change, para. 276, available at: https:/www.icj-cij.org/sites/default/files/case-
related/187/187-20250723-adv-01-00-en.pdf.

423 T. Muruganandam v. Ministry of Environment & Forests, Appeal No. 50/2012 (10 November 2014), para. 41, available at: https://elaw.org/resource/t-
muruganandam-v-ministry-environment-forests-1.

44 European  Commission v.  Kingdom of Spain [2011] ECJ  C-404/09 (24  November  2011) (available  at
http://curia.europa.eu/juris/document/document.jsf?text=&docid=117450&pagelndex=0&doclang=EN&mode=Ist&dir=&occ=first&part=1&cid=5401);  Alberta
Wilderness Ass'n v. Cardinal River Coals Ltd. [1999] 3 FC 425 (available at http://canlii.ca/t/47rs).

425 Natural Resources Defense Council v. Hodel, 865 F.2d 288 (D.C. Cir. 1988), available at https:/law.justia.com/cases/federal/appellate-
courts/F2/865/288/102103/.
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(vi)  the broader ecological context in which these activities are occurring, including existing

environmental pressures and vulnerabilities; and

(vii)  the broader trajectory of marine extractive activity along the West Coast, considered in the
context of the Marine Spatial Planning processes and biodiversity planning frameworks

currently underway;

250. The EIA report does not demonstrate that these matters were assessed in an integrated manner.
Instead, it assesses the proposed prospecting largely as a discrete activity, treats existing activities
primarily as part of the baseline, excludes or insufficiently addresses relevant overlapping activities,
and discounts future cumulative effects by reference to uncertainty. The resulting cumulative-impact
assessment therefore does not provide a reliable basis for determining whether the proposed activity
would have acceptable impacts when considered in its actual environmental and socio-economic

context.

251. In the circumstances, the decision-maker failed to properly consider a mandatory and material
environmental consideration and did not have adequate information before it to determine the
cumulative significance of the proposed activity. The decision to grant the EA was accordingly
materially influenced by the failure to undertake an adequate cumulative-impact assessment and is
reviewable under PAJA, including on the basis that relevant considerations were not properly taken
into account and that the decision was not rationally connected to the information before the decision-

maker.

252. Overall, the cumulative impact assessment in the EIA report does not satisfy the requirements of
Appendix 3 (section 6(2)(b) of PAJA), and the competent authority granted the EA in the absence a
lawful assessment of a relevant consideration, the cumulative impact of the proposed prospecting,
that it was obliged to take into account (section 6(2)(e)(iii) of PAJA). This ground, whether taken

independently or together with the other grounds, warrants the setting aside of the EA.
GROUND B: FAILURE TO JUSTIFY WHY THE ACTIVITY SHOULD PROCEED
B1. Inadequate needs and desirability assessment

253. Appendix 3 to the EIA Regulations requires the EIA report to motivate the need and desirability of the
proposed development, including in the context of the preferred location,*?® and the competent
authority must have regard to need and desirability when considering the application.*?” The
Constitutional Court confirmed in Fuel Retailers that this is a genuine, substantive enquiry and not a

formality,*?® and the Department of Environmental Affairs’ Guideline on Need and Desirability, on

426Appendix 3, para 3(f) to the EIA Regulations — the provision the EIA report itself cites at 131 (section 7.2).
427Regulation 18 of the EIA Regulations (the competent authority must have regard to the need for and desirability of the proposed activity).
48Fyel Retailers paras 89-90.
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which the EIA report itself relies, requires that development sustain rather than substitute natural
capital, that the strategic context and the broader societal needs and public interest be considered,
that the applicable plans and frameworks be taken into account, and that, where a project deviates

from them, the burden of proof falls on the applicant and the EAP to justify the deviation.*?®

254. The report’s treatment of need is inadequate. The report itself accepts that need is not synonymous
with the applicant’'s commercial motivation, and relates instead to the interests and needs of the
broader public; yet it then establishes need simply by cross-reference to that motivation.**° The
motivation states only that the purpose is to identify and quantify potential mineral resources in order
to evaluate whether mining would be viable, and that the minerals have various industrial uses. It
contains no analysis of market demand or supply, of the feasibility or cost of beneficiation, or of any
broader socio-economic need for these commodities.**" The report thus collapses need into the very
commercial motivation it acknowledges is not need, and does not establish the public need the enquiry

requires.

255. The desirability analysis is also inadequate. The report acknowledges that approximately 25% of the
Precinct lies in a proposed Critical Biodiversity Area and 5% in an Ecological Support Area, and that
the NCMBSP and its sea-use guidelines “proscribe destructive prospecting in proposed CBAs”.#3? The
proposed prospecting therefore deviates from the applicable biodiversity instrument over a substantial
part of the Precinct, and the report itself records that, where a project deviates from such a plan, the

burden lies on the applicant and the EAP to justify the deviation.*33

256. The EIA report does not discharge that burden. It justifies the deviation only by characterising the
biodiversity plan as “non-binding” and subject to “further stakeholder engagement and possible
revision”, and by substituting its own impact ratings of “very low to insignificant”.#** Dismissing an
adopted spatial biodiversity plan as non-binding is not the justification the Guideline requires; section
240(1)(b) of NEMA obliges the competent authority to have regard to relevant environmental
management instruments irrespective of whether they are formally binding, as addressed under
Ground A.

42Department of Environmental Affairs, Integrated Environmental Management Guideline: Guideline on Need and Desirability (2017), available at
https://cer.org.za/wp-content/uploads/1999/01/Need-and-Desirability.pdf, at 5, 7 and 8; the strategic context of the application, and the broader societal needs
and public interest, must be considered. The EIA report itself relies on this Guideline and quotes its burden-of-proof principle at 131 (section 7.2). [Page pinpoints
to be confirmed against the published PDF ]

430The EIA report at 131-132 (section 7.2): the report accepts that “need” is not synonymous with the applicant's project motivation and relates to “the interests
and needs of the broader public”, yet then states that the need of the project is discussed in section 2.3, that is, by reference to the motivation.

431The EIA report at 10 (section 2.3): the stated motivation is to identify and quantify potential mineral resources and evaluate the viability of mining, the minerals
having various industrial uses. No analysis of market demand or supply, the feasibility or cost of beneficiation, or any broader socio-economic need is provided.
432The ElA report at 133 and 134 (sections 7.2.3 and 7.2.4): approximately 25% of the precinct lies in a proposed CBA and 5% in an ESA, within which destructive
(invasive) prospecting is “not compatible”; the summary records that “the (non-binding) NCMSBP and accompanying sea-use guidelines proscribe destructive
prospecting in proposed CBAs".

433The EIA report at 131 (section 7.2), quoting the Need and Desirability Guidelines: “the burden of proof falls on the applicant (and the EAP) to show why the
impacts ... might be justifiable”.

434The ElA report at 133-134 (section 7.2.3): the NCMSBP sea-use guidelines are characterised as “non-binding” and requiring “further stakeholder engagement
and possible revision”, and the EIA *has assessed the acceptability of prospecting within CBAs based on the assessed environmental impact of the proposed
activities”, rated “very low to insignificant”. Those ratings are addressed under Grounds A and F.
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257. Nor is the desirability of the prospecting made out on the social evidence. The report minimises social
impact on the footing that, being offshore, the project has “limited direct social impacts” and that “no
communities are deemed at material risk”.#3® That is not correct. The prospecting is in proximity to the
Olifants River Estuary, on which small-scale fishing communities depend and whose impacts are
addressed under Ground C; and the loss of marine biodiversity and the ecosystem services it sustains
has broader social consequences, addressed under Ground A. The report assesses neither the social

cost to those communities nor any socio-economic benefit to them.

258. The economic case for desirability is asserted rather than demonstrated. The report lists a series of
policy objectives, such as improved job creation, economic growth, trade and investment, inclusive
growth, and skills development, but offers no evidence that this project will achieve any of them. On
the report’s own assessment the employment benefit is “very low (positive)”, rising to “low (positive)”
only through corporate social responsibility measures, with limited new direct employment because
the vessels require a highly skilled crew; marine-mining work is specialised, and the affected coastal
communities are not a highly skilled workforce, so even that limited benefit is unlikely to accrue
locally.*3® The report does not address local beneficiation at all, notwithstanding the national policy

emphasis on in-country value addition.*¥’

259. More fundamentally, the desirability case is selective. The report relies on those elements of the
national and provincial planning framework that favour mineral development, while disregarding the
same framework’s environmental-sustainability and biodiversity priorities. The National Development
Plan couples its support for mineral development with the recognition that the country has exploited
its mineral wealth “with little or no regard for the environment” and that change is needed to protect
the environment while benefiting from mineral deposits; it treats the preservation of ecosystems and
biodiversity as a development priority; it identifies the Western Cape as a “resource critical region”
whose natural resources provide “ecosystem lifelines”; and it calls for cross-boundary spatial planning
for biodiversity protection and climate adaptation, which supports the marine spatial planning of the

area before extractive decisions are taken.*3

260. The same national planning framework also points to an alternative to mineral development that the
EIA report ignores. The State’s biodiversity-economy agenda represents a distinct, less extractive

development pathway that the prospecting’s impacts on marine biodiversity would undermine.*3 A

435The EIA report at 132 (section 7.2.1): “as the project is located offshore, it has limited direct social impacts, and no communities are deemed at material risk”.
436The EIA report at 132-133 (section 7.2.2 and Table 7-2); and at 106 (section 6.4.2.1): the employment benefit is rated “very low (positive)”, rising to “low
(positive)” only with corporate social responsibility measures, the report acknowledging “limited new direct employment” because “the vessels require a highly
skilled crew”. Marine-mining work is specialised, and the affected coastal communities are not, on the municipality’s own planning documents, a highly skilled
workforce. [Pin the Matzikama Local Municipality IDP reference.]

437The EIA report contains no assessment of local beneficiation, notwithstanding the national policy emphasis on in-country value addition.

438National Development Plan 2030 (2012): the country has exploited its mineral wealth “with little or no regard for the environment”, and change is needed to
protect the environment while benefiting from mineral deposits (at 47); the preservation of ecosystems and biodiversity is treated as a development priority (at
201); the Western Cape is identified as a “resource critical region” whose natural resources provide “ecosystem lifelines” requiring specific policies to ensure
their sustainability (at 280); and cross-boundary spatial planning for biodiversity protection and climate-change adaptation is a priority action (at 286). [NDP page
references provided by the instructing attorney; to be confirmed against the NDP.]

4%The  national  Biodiversity ~ Economy  programme  of the  Department of Forestry, Fisheries and the  Environment
(https://biodiversityinvestment.environment.gov.za/biodiversity-economy) promotes biodiversity-based economic activity as a development pathway.
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need and desirability analysis that presents only the pro-extraction side of the planning framework

does not consider the strategic context and the broader public interest the Guideline requires.

261. The same selectivity affects the report’s treatment of the provincial and marine planning frameworks.
The report also mischaracterises the Western Cape Spatial Development Framework as promoting
“sustainable mining”, when the Framework emphasises the protection of the province’s biodiversity
assets and qualifies its support for mining by the requirement that activities not pose significant risks
to the environment.**° The report likewise fails to engage the framework established by the MSPA,
under which the competing uses of a marine area — fishing, mining, conservation, shipping and others
— are to be assessed and reconciled at a strategic level before individual authorisations are granted:
a further element of the strategic context the Guideline requires the report to consider, and one the

report omits.

262. The ecological limb of the desirability analysis rests on the conclusion that the marine ecology impacts
are “very low to insignificant” - a conclusion the dealt with under Ground A, and which rests on the

physical-footprint reasoning addressed there.*4!

263. Finally, the report seeks to establish the desirability of the prospecting by reference to the “possible
discovery and future exploitation” of the resource, while deferring meaningful assessment of the harms
that such future mining would entail. The Western Cape High Court held recently, in Green
Connection, in the context of offshore exploration, that an environmental assessment may not defer
meaningful consideration of the harms of a resource activity to a later production stage while relying
on the anticipated benefits of that production to justify the exploration.*4? Exploration and production
cannot be treated as neatly severable in this way; and, as the Guideline makes clear, natural capital
is not substitutable: the ecological cost of an intensive prospecting programme in a sensitive, CBA-
designated marine environment cannot simply be offset against the speculative future benefits of

mining.

264. For these reasons, the EA was granted without compliance with the mandatory content requirements
of Appendix 3 concerning the motivation of need and desirability. To the extent that the competent
authority accepted a motivation that dismissed the applicable biodiversity plan as non-binding and
dismissed the no-go alternative because it would preclude the benefits of the activity (as expanded

upon in B2 below), the decision was materially influenced by an error of law (section 6(2)(d)) and was

440The EIA report at 132 (Table 7-2, section 3.2.5) asserts that the Western Cape Spatial Development Framework “promotes sustainable mining”. The appellant
contends that the Framework emphasises the protection of the province’s biodiversity assets, and that its support for mining is qualified by the requirement that
activities not pose significant risks to the environment — a condition the proposed prospecting does not meet. [Insert the relevant Framework provisions.]
441The EIA report at 133-134 (section 7.2.3): the marine ecology impacts are rated “very low to insignificant”. The appellant disputes those ratings under Ground
F, which rest on the physical-footprint reasoning addressed there.
442Green Connection NPC and Another v Minister of Forestry, Fisheries and the Environment and Others (5676/2024) [2025] ZAWCHC 349 (13 August 2025)
paras 151-156, holding that an environmental assessment may not adopt an asymmetric approach that relies on the positive consequences of the production
stage to justify an application at the exploration stage while resisting consideration of the negative consequences of that same production stage: “It makes no
sense to rely on the positive consequences of production stage for purposes of considering an application at exploration stage, only to resist considering the
negative consequences of the production stage when it comes to consideration of climate change” (para 154). See the Report’s no-go treatment at 131 (section
7.2, point 9), tying desirability to “future exploitation”.
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not rationally connected to the information before it (section 6(2)(f)(ii)). This ground, whether taken

independently or together with the other grounds, warrants the setting aside of the EA.

B2. No alternatives assessment

265.

266.

267.

268.

269.

Closely related to the failure to justify need and desirability addressed above is the EIA report’s failure
properly to assess alternatives to the proposed prospecting adequately assess alternatives to the
proposed prospecting. This is a failure to comply with mandatory and material content requirements
of the EIA Regulations, and a failure to take relevant considerations into account (section 6(2)(b) read
with section 6(2)(e)(iii) of PAJA).

The EIA Regulations define “alternatives” as different means of meeting the general purpose and
requirements of the activity, which may include alternatives to the location, the type of activity, the
design or layout, the technology and the operational aspects of the activity, and which expressly
include the option of not implementing the activity.*** The EIA report must give details of the
alternatives considered and, where no alternative locations were investigated, a motivation for not
considering them,*** so as to give effect to NEMA’s requirement that environmental management
pursue the best practicable environmental option, which cannot be identified without a genuine
comparison of alternatives.*** The Supreme Court of Appeal has confirmed that the assessment of

reasonable alternatives, including the no-go option, is mandatory.*46

The EIA report does not undertake that assessment. It states in terms that, “although not specifically
assessed”, alternatives have been “taken into account in the design”#*’, which is a concession that
alternatives were not assessed, not a motivation for not assessing them. Each category is then

dismissed rather than evaluated.

As to location, the report records that “no location alternatives are considered”, on the basis that the
intention is to prospect these particular concessions. That is a restatement of the applicant’s objective,
not an assessment of alternatives. It is also directly at odds with the report’'s own finding that
approximately 25% of the Precinct lies in a proposed Critical Biodiversity Area and 5% in an Ecological
Support Area, within which the destructive (invasive) prospecting that is the object of the exercise is

“not compatible”: no location or footprint alternative to reduce or avoid that overlap was assessed.*4®

The EIA report compounds this failure by presenting the overlapping commercial right as a justification

for it. It records that the concessions were targeted, in part, because a related entity holds diamond

443Regulation 1 of the EIA Regulations, definition of “alternatives”, which expressly includes the option of not implementing the activity.

444Appendix 3, paras 3(1)(h)(i) and 3(1)(h)(ix) to the EIA Regulations, the sub-items the EIA report itself cites at 10 (section 2.4).

445Section 2(4)(b) of NEMA, read with the definition of “best practicable environmental option” in section 1. The EIA report invokes both the best practicable
environmental option and the alternatives hierarchy at 133 (section 7.2.3).

446South Durban; the assessment of reasonable alternatives, including the no-go option, is a mandatory requirement that a policy asserting need cannot displace.
“7The ElA report at 10 (section 2.4): “though not specifically assessed, alternatives have been and will be taken into account in the design and S&EIR processes’”.
448The EIA report at 11 and 89 (sections 2.4.1 and 6.1.3.1): “no location alternatives are considered”; and at 133 (section 7.2.3): “approximately 25% of the
precinct lies in a proposed CBA and 5% in an ESA”, within which destructive prospecting is “not compatible” / of “restricted compatibility”. See also Ground A

above.
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prospecting rights over Concessions 11B and 13B, so that the applicant “already has access to
valuable survey data for these concessions”.**® That is a commercial convenience, not an
environmental justification: the pre-existing right of an affiliate cannot displace the statutory
requirement to assess location alternatives, or the pursuit of the best practicable environmental option.
If anything, the overlap tells against the chosen location. It means the same concessions are already
subject to a related entity’s diamond operations, so that the proposed prospecting would concentrate
a second, destructive programme over the identical seabed, the very concentration of impact that a
location or footprint alternative exists to address, and that the cumulative assessment fails to consider.
The applicant’s admitted access to “valuable survey data” for those concessions is also difficult to
reconcile with the report’s reliance elsewhere on an absence of data to excuse the thinness of its

assessment, including its conclusion that cumulative effects are “too uncertain to be quantifiable”.

270. As to the no-go alternative, the report defines it as “no change to the status quo” and then, in its
conclusions, rejects it because it “precludes the potential socio-economic benefits ... and the possible
discovery and future exploitation of potential mineral resources”.**® That is not an assessment of the
no-go option weighing the consequences of not proceeding against those of proceeding; it is a

foregone conclusion tied to the asserted benefits of the activity and of future mining.

271. As to technology and operational alternatives, the report records that “technology alternatives are not
considered”,**' and does not assess reasonable operational or design alternatives, reduced sampling
intensity, seasonal restrictions, or the exclusion of sensitive habitats and of the Olifants Estuary mouth,
deferring the avoidance of sensitive environments instead to site selection “where practicable” and to
the EA’s conditions. That such measures were feasible is confirmed by the report's own
recommendation to avoid rocky outcrops and identified sensitive habitats, and by the EA’s seasonal
survey restriction, which is precisely the kind of operational alternative the assessment did not
evaluate.**? The formulaic character of this treatment is confirmed by the parallel diamond mining EIA

prepared by the same EAP, which dismisses alternatives in materially identical terms. 43

272. For this reason, the EA was granted without the competent authority having before it, or properly
considering, the reasonable alternatives, including the no-go option, alongside need and desirability

of the proposed prospecting discussed in B1 above. As a result, , the decision was materially

449The EIA report at 11 (section 2.4.1): the concessions are targeted in part because “a separate but related entity, THO, holds diamond Prospecting Rights for
Marine Concessions 11B and 13B”, so that the applicant “already has access to valuable survey data for these concessions”. On those related diamond
operations, and their omission from the cumulative assessment, see Ground D above.

450The EIA report at 11 (section 2.4.3): the no-go alternative “entails no change to the status quo”; and at 131 (section 7.2, point 9), where it is rejected because
it “precludes the potential socio-economic benefits ... and the possible discovery and future exploitation of potential mineral resources”.

451The EIA report at 11 and 89 (sections 2.4.2 and 6.1.3.2): “technology alternatives are not considered”.

452The EIA report at 11 (section 2.4.1) defers avoidance of sensitive environments to bulk sampling site selection “where practicable”, rather than assessing
operational alternatives; and at 134 (section 7.3, recommendation 4) directs avoidance of “rocky outcrop areas or other identified sensitive habitats” — a measure
whose feasibility confirms that such operational alternatives (reduced sampling intensity, seasonal restriction, sensitive-habitat and Olifants Estuary mouth
exclusion) could and should have been assessed as alternatives.

453The Mining EIA report (n 17 above), section 2.4, which records in materially identical terms that alternatives were “not specifically assessed” and that “no
location alternatives are considered” and “technology alternatives are not considered”.
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influenced by an error of law (section 6(2)(d)) and was not rationally connected to the information
before it (section 6(2)(f)(ii)) and the EA should be set aside.

GROUND C: THE PUBLIC PARTICIPATION PROCESS WAS MATERIALLY DEFICIENT

C1. Failure to adequately consider the views and comments of I&APs, particularly previously

disadvantages communities and small-scale fishers.

273.

274.

275.

276.

Both the EIA report and the EA failed to demonstrate rational and reasonable consideration of the
impacts of the proposed prospecting activities on commercial fishing operations and the livelihoods of
the small-scale fishing (“SSF”) communities of Doringbaai, Papendorp, Ebenhaeser and Lutzville, who

are directly dependent on the affected marine resources for their livelihoods.*%*

The EA states, without further elaboration, that the “Fisheries Impact Assessment stated that the
proposed prospecting activities are likely to present localised impacts of very low overall significance
to fishing and mariculture operations”®%, and that “the Socioeconomic Impact Assessment stated that
the prospecting activities would have a very low to medium impact on employment, fishing,
aquafarming, tourism, social services, sense of place and health and safety.”**® Beyond restating
these conclusions, DMPR’s reasons disclose no independent engagement with the underlying

evidence, including evidence that squarely contradicted the specialists' own conclusions.

The State’s obligations to respect, promote, and fulfil the section 24 Constitutional right is reinforced
by Article 24 of the African Charter on Human and Peoples' Rights and UN General Assembly
Resolution 76/300, extend to the ecosystem services, including fisheries, upon which coastal
communities depend for their livelihoods.**” Given the international jurisprudence's recognition that
environmental protection is a precondition for the enjoyment of human rights,*%® the inadequacies
identified above are not merely technical non-compliances with NEMA and the EIA Regulations, but

also bear on the DMPR’s constitutional and international obligations to those communities.

Section 24(4)(a)(iv) of the NEMA requires investigation of the potential consequences for or impacts
on the environment of the activity and assessment of the significance of those potential consequences

or impacts.**® Section 23(2)(b) requires, as a minimum, to —

“identify, predict and evaluate the actual and potential impact on the environment, socioeconomic

conditions and cultural heritage, the risks and consequences and alternatives and options for

454 E|A at page 106 (PDF p.125); Socioeconomic Impact Assessment at pages 58-59.

455 EA Annexure 1: Reasons for the Decision, para 3(e).

4% EA Annexure 1: Reasons for the Decision, para 3(f).

457 African Charter on Human and Peoples' Rights, Art 24; UN General Assembly Resolution 76/300 (2022).

458 Obligations of States in respect of Climate Change (Advisory Opinion, International Court of Justice, 23 July 2025), ICJ Case No. 187, paras 373 and 393,
as discussed in the Ocean Vision Legal memorandum, section 4.1.

459 NEMA section 24(4)(a)(iv).
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277.

278.

279.

280.

281.

mitigation of activities, with a view to minimising negative impacts, maximising benefits, and

promoting compliance with the principles of environmental management set out in section 2.”4¢°

Appendix 3 to the EIA Regulations requires an EIA to include an assessment of each identified
potentially significant impact and risk, including cumulative impacts, the nature, significance,
consequence, extent, duration and probability of the impact, and the degree to which it can be avoided,

managed, mitigated, or may cause irreplaceable loss of resources.*5!

The Constitutional Court in Fuel Retailers held that the object of assessing socioeconomic impact is
“both to identify and predict the actual or potential impact on socioeconomic conditions and consider

ways of minimising negative impact while maximising benefit.”42

Green Connection applied this in the context of a fisheries and small-scale fisher livelihood impact
assessment The Court found that a Fisheries and Socioeconomic Impact Assessment, which
identified a significant risk to small-scale fishers but failed to quantify, or to provide any proper basis
for quantifying, the consequences of that risk for small-scale fishers and dependent communities, fell
short of the assessment requirements of NEMA and the EIA Regulations. The resultant EA was,
therefore, reviewable under sections 6(2)(b), 6(2)(e)(iii) and 6(2)(f)(ii)(cc) of PAJA.4¢3 The Court also
held, applying Philippi Horticultural,*6* that where an EIA omits relevant information, this restricts the
decision-maker's ability to have regard to relevant considerations and renders the decision

reviewable. 465

It follows that an assessment of impacts on fisheries and livelihoods that (a) does not engage with
directly relevant, first-hand evidence before it; (b) fails to quantify, or explain why it cannot quantify,
the livelihood consequences for identified vulnerable fisher communities; and (c) treats material data
gaps as immaterial to the ultimate significance rating, does not meet the standard required by sections
24(4), 24(7)(b) and 240 of NEMA, and that any EA granted in reliance on such an assessment is
reviewable under sections 6(2)(b), 6(2)(e)(iii) and 6(2)(f)(ii) of PAJA.

The following sections engage more fully with this concept in the context of this appeal. But, before
turning to the specific deficiencies address below, it bears noting that the Fisheries Impact
Assessment confines its identification of impacts into three categories only: (1) temporary exclusion
form fishing grounds arising from vessel safety zones, (2) changes in catch availability from sediment
plume discharge, and (3) changes in catch resulting from underwater noise during geophysical

surveys.

460 NEMA section 24(7)(b), quoted and applied in Green Connection at para 77.

461 E|A Regulations, 2014 (GN R982, as amended by GN R326 of 2017), Appendix 3, item 3(1)(j); Green Connection at para 76.

462 Fuel Retailers at para 80, applied in Green Connection.

463 Green Connection at paras 84-108, in particular paras 107-108.

464 Philippi Horticultural Area Food and Farming Campaign and Another v MEC for Local Government, Western Cape 2020 (3) SA 486 (WCC) at paras 101-

103.

485 Green Connection at para 80.

84



282.

283.

284.

(a)

285.

286.

This scope omits, without explanation, the longer-term habitat impact of bulk grab sampling, which
excavates the seafloor at a scale materially larger than the vibracore and drill sampling addressed
elsewhere in the record. Other omissions include the loss of prey from smothering fauna beneath
discharge tailings, sublethal effects of turbidity on fish that rely on sight to feed (including reduced
growth from impaired feeding), reduced primary production in plankton communities, and the knock-
on effects of noise and vibration from drilling, bulk sampling, and vibracoring on fishery species

specifically (as distinct from the effects of geophysical survey noise already considered).

In addition, there are unresolved inconsistencies between the specialist reports. The Marine
Biodiversity Assessment states the impact on fish eggs and larvae will be negligible because major
spawning areas lie on the continental shelf, south of the concession areas.*%® This reasoning ignores
the Fisheries Impact Assessment’s explanation of the lifecycle of pelagic fish and hake, which requires

nursery areas in the nearshore, bays, and estuaries.*¢”

Most fundamentally, the Fisheries Impact Assessment considers impacts on fisheries in isolation from
the ecosystem those fisheries depend on, rather than through an ecosystem-based approach that
would treat the fisheries as part of a wider system. This is the same fragmented, single-sector

approach addressed under Ground A in relation to marine predators.

Failure to consider directly relevant evidence from affected fishing communities that

contradicted the specialist conclusions

The SIA records that, during Key Informant Interviews (“Klls”) and Focus Group Discussions (“FGDs”)
conducted with small-scale fishers from Doringbaai, Papendorp, and Ebenhaeser, participants
attributed decreased catches of snoek, West Coast rock lobster and other finfish over recent years to
“inshore and offshore mining activities in the marine concession areas of 13A and the southern part
of 12A.7468 Fishers reported that snoek had “moved deeper into the ocean” and that rock lobster were
“nowadays only caught at night-time, because of the mining activities during the day.”*®® One key
informant recorded that approximately 90% of households in Doringbaai depend on fishing or other
marine resources for their livelihood, and that the absence of income “fuels the high rate of school

dropouts as parents do not have money to pay for transport to schools.”#"°

This is first-hand evidence, from the very communities whose livelihoods this ground of appeal
concerns, that mining and prospecting activities in the same concession areas have already caused
measurable, adverse effects on the availability and catchability of species (snoek and West Coast

rock lobster) that are elsewhere in the record identified as principal SSF target species.*’! It

466 Marnie Biodiversity Assessment at page 112.

467 Fisheries Impact Assessment at page 29.

488 Socioeconomic Impact Assessment at pages 58-59.

469 Socioeconomic Impact Assessment at page 58.

470 Socioeconomic Impact Assessment at page 58.

471 Fisheries Impact Assessment) at sections 3.3.6 (Traditional Linefish) and 3.3.7 (West Coast Rock Lobster); EIA at page 686, recording that small-scale fishers
on the Northern and Western Cape coastlines are "typically involved in the traditional linefish, west coast rock lobster and abalone fisheries."
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287.

288.

(b)

289.

290.

291.

contradicts the Fisheries Impact Assessment's conclusion that the impact of reduced catch on the

small-scale sector is of “very low” significance without mitigation and “insignificant” with mitigation.*"2

Neither the SIA, the EIA report, nor the EA's reasons explain why this evidence was discounted, or
how it was reconciled with the “very low” and “insignificant” ratings. The SIA records the FGD findings
as a description of community perception, before reverting to and adopting the Fisheries Impact
Assessment's significance rating without further comment.*”® The EA's Annexure 1 reasons do not

mention this evidence at all.

It is a relevant consideration, going to the heart of the significance rating, that the community which
the EA is meant to protect has reported already-experienced impacts of the very type and cause under
assessment. A decision-maker cannot rationally adopt a “very low’/“insignificant” rating while leaving
unresolved and unexplained cogent evidence from affected persons that existing, materially identical
activities have already caused significant harm to their livelihoods. This is a failure to take into account
a relevant consideration in terms of section 6(2)(e)(iii) of PAJA and renders the rating irrational in
terms of section 6(2)(f)(ii)(cc), in that it is not rationally connected to the information before the

decision-maker. It is also a violation of section 6(2)(c) in terms of procedural unfairness.

Failure to quantify, or attempt to qualify, the livelihood impact on small-scale fishers

The Fisheries Impact Assessment and the SIA both describe, in narrative terms only, that a
“[d]ecreasing number of fish and other marine living resources available to small-scale fishers would
result in reduced income and sustenance at the household level”.4”* At no point is this translated into
any quantified assessment of the number of affected households, the proportion of household income
at risk, or the value of the resource at stake, notwithstanding that the same Assessment separately
records specific figures for the number of registered SSF in each community (88 in Doringbaai, 11 in
Papendorp, 58 in Ebenhaeser and 158 in Lutzville Wes),*’® and that approximately 90% of households

in Doringbaai are stated to depend on fishing.

This is materially indistinguishable from the deficiency identified in Green Connection, above.*’® In
addition, the Court was unmoved by the fact that an indicative (if unsubstantiated) percentage figure
had at least been proffered.*’” Here, no attempt at quantification, however indicative, appears

anywhere in the record in relation to small-scale fisher livelihoods.

Given that the Socioeconomic Impact Assessment already possessed the household-level data
necessary to begin such a quantification exercise (registered fisher numbers per community, and Ki|

evidence on household dependency), the omission is not attributable to an absence of available

472 E|A at page 107, Table 6-19.

473 Socioeconomic Impact Assessment at page 59; EIA at pages 106-107.
474 E|A at page 106; Fisheries Impact Assessment, section 6 (Conclusions).
475 E|A at page 66.

476 Green Connection at paras 100-108.

477 Green Connection at paras 91-92 and 100-101.
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(c)

292.

293.

294.

295.

information, but to a failure to apply that information to the assessment of significance. This is a failure
to have regard to a relevant consideration within the applicant's own record, and a further basis on
which the EA is reviewable under section 6(2)(e)(iii) of PAJA.

Material weaknesses in_the small-scale fisheries baseline were not engaged with in the

significance rating

Section 24(4)(b)(iv) of NEMA requires “reporting on gaps in knowledge, the adequacy of predictive
methods and underlying assumptions, and uncertainties encountered in compiling the required
information.”#”® The Fisheries Impact Assessment expressly records, as a limitation, that “[s]mall-scale
fishers are not required to report fishing positions[,] therefore the mapping of the spatial extent of
fishing grounds used by this sector is less accurate than that of the commercial sectors,” such that
SSF fishing areas have had to be inferred from the spatial distribution of commercial sectors targeting

the same stocks.*"®

Despite this acknowledged limitation, the impact of reduced catch on the small-scale fishing sector is
rated with a probability of “Probable” (without mitigation) and a recorded confidence level of “Medium,”
rising to “High” once mitigation, consisting essentially of communication and notification measures, is
assumed to have been implemented.*® It is not apparent how confidence in an impact rating properly
increases as a result of notification measures which do nothing to improve the accuracy of the
underlying SSF spatial and catch data; if anything, the acknowledged data limitation ought to depress
confidence in the “very low”/“insignificant” conclusion, not elevate it. This apparent inconsistency was
not identified or explained in the EIA report or the EA, and ought at minimum to have prompted a more

cautious and risk-averse rating in terms of section 2(4)(a)(vii) of NEMA 48!

The absence of an explained basis for this rating is not confined to Table 6-19 in the EIA report.*82
The EIA report's own description of its rating methodology states that impact ratings are determined
“based on specialists' expertise, the EAP’s professional judgement and desk-top analysis,” and its
explanation of how the probability of an impact is determined is limited to a single sentence, with no
indication of how a particular probability band, or a particular level of confidence, is assigned to any
given impact.*®® The escalating confidence score attributed to the small-scale fisher catch-reduction
impact accordingly rests on an admittedly undocumented exercise of judgement, rather than on any
stated or verifiable methodology, reinforcing the submission that the rating adopted was not

underpinned by a rational, disclosed evidentiary basis.

This is neither rational nor reasonable, and a violation of sections 6(2)(h) and 6(2)(f)(ii) of PAJA.

478 NEMA section 24(4)(b)(iv).

479 Fisheries Impact Assessment at pages 13-14.
480 E|A at page 107, Table 6-19.

481 NEMA section 2(4)(a)(vii).

482 E|A at page 107.

483 E|A at page 89.
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(d) Cumulative impacts on fisheries were treated as unquantifiable, without engaging with the

296.

297.

298.

299.

300.

community’s evidence of already-experienced cumulative harm

The Fisheries Impact Assessment states that cumulative effects “are too uncertain to be quantifiable,
due mainly to a lack of data availability and accuracy,” particularly as to future projects.*®* Existing
and ongoing “[s]hore based and surf zone diamond mining adjacent to Marine Concessions 11A, 12A
and 13A” is expressly listed as a past/present cumulative stressor common to the fisheries valued

environmental component.*8°

However, as set out above, the affected SSF communities have provided first-hand evidence
attributing already-observed declines in snoek and rock lobster catches specifically to existing mining
activity in Concessions 13A and 12A.%% This is precisely the kind of “concern[] of affected
communities” that the Fisheries Impact Assessment's own methodology states should inform the
identification and management of cumulative impacts, given that “for practical reasons, the
identification and management of cumulative impacts are limited to those effects generally recognised
as important on the basis of scientific concerns and/or concerns of affected communities.”*®’
Notwithstanding the specialist's own stated methodology, this community evidence is not referenced,

addressed or reconciled anywhere in the cumulative impact assessment.

This is independently corroborated by the SIA's own Cumulative Impact Analysis. That Assessment
records that Klls raised concerns that some diamond mining companies “have failed to implement
rehabilitation and, as a result,” have “left the natural environment in a state of despair,” and separately
records that “the livelihoods of communities immediately adjacent to prospecting and mining
concessions are not directly positively influenced due to limited employment opportunities and limited
impactful community development projects.”# This is the applicant's own socioeconomic specialist
confirming, independently of the FGD/KII evidence addressed above, that historical mining activity in
these concessions has caused real and unresolved harm to the very communities whose fisheries

and livelihoods this ground concerns.#8°

Despite this, the SIA does not assess how the activities listed in its own Table 6-16, which records
prospecting and mining in the area “since the 1950s,”4%° cumulatively affect the socioeconomic

condition of the communities identified.

More fundamentally, the EIA report's own treatment of cumulative socioeconomic impacts reduces

the enquiry to whether other projects overlap with the proposed activities in space and time,

484 Fisheries Impact Assessment at page 90.

485 E|A at page 115, Table 6-24.

486 Socioeconomic Impact Assessment at pages 58-59.

487 Fisheries Impact Assessment at page 91.

488 Socioeconomic Impact Assessment at page 76.

489 See ELAW Fisheries Impacts at section 2, pages 5-6 for how the cumulative socioeconomic assessment fails to assess the combined effects of past, present,
and future marine activities on coastal/fishing communities and relies on limited and internally inconsistent evidence to justify the project's socioeconomic

benefits.

490 Socioeconomic Impact Assessment at pages 73 - 74, Table 6-16.
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301.

302.

303.

304.

305.

(e)

306.

concluding that “the incidence and frequency of prospecting and mining activity along the South
African coast are still relatively low, and significant cumulative impacts are only expected if
simultaneous surveys take place in relatively close proximity to each other or shortly after each other,”

which is “deemed unlikely at present.”#°’

This approach does not consider whether repeated or consecutive prospecting and mining activities,
even where not simultaneous, may collectively erode livelihoods, increase uncertainty for fishing
operations, and contribute to ongoing economic insecurity for communities who, on the SIA's own
baseline, already experience high unemployment, poverty and near-total dependence on fishing. A
cumulative impact methodology that asks only whether projects coincide, and not whether a
vulnerable population experiences repeated disruption over time, does not satisfy the requirement in
section 24(7)(b) of NEMA to investigate “the potential impact, including cumulative effects... on...

socioeconomic conditions,” nor the equivalent requirement in Appendix 3 to the EIA Regulations.

This approach also does not consider that prospecting and mining are not neatly separable,
particularly when the anticipated benefits of future production are used to justify the exploration while

meaningful consideration of potential harm is deferred, as was discussed in Green Connection.*%?

It is also relevant that stakeholders explicitly requested a Strategic Environmental Assessment during
the Scoping Phase, for the specific purpose of assessing the cumulative impacts of mining on the
West Coast.*®® Nothing in the EIA or the EA's reasons indicates that this request was substantively
addressed, beyond the general, and for the reasons given above inadequate, cumulative impact

assessment undertaken by the specialists.

The result is a cumulative impact assessment that, on its own terms, should have had regard to
community concerns, but did not have regard to the one directly relevant community concern squarely
raised in the parallel socioeconomic study prepared for the same application. It follows that relevant
factors were not considered in terms of section 240 of NEMA, and that the precautionary, risk-averse
approach required by section 2(4)(a)(vii) of NEMA was not applied where uncertainty as to cumulative

effects was compounded by, rather than resolved against, community testimony.
This is a violation of section 6(2)(e)(iii) of PAJA.

The _socioeconomic benefit relied upon to offset the cost to fishing communities is itself

internally inconsistent and overstated

The EA's Annexure 1 reasons rely on impacts on “employment... fishing, aquafarming, tourism, social
services, sense of place and health and safety,” rated “very low to medium,” as part of the basis for

concluding that the proposed activities are acceptable.*®* Insofar as this rating implicitly treats a

491 EIA at page 119; repeated in summary form at page 126.

492 See Green Connection at paragraphs 132 — 157.

493 E|A at page 84, listing stakeholder "Calls for an SEA to assess cumulative impacts of mining on the West Coast of South Africa” during the Scoping Phase.
494 EA, Annexure 1: Reasons for the Decision, para 3(f).
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socioeconomic benefit, principally employment, as offsetting the cost to SSF livelihoods addressed

above, the reliability of that benefit is itself squarely in issue.

307. The EIA report and SIA contain an unreconciled inconsistency as to the size of Trans Hex's existing
workforce. The EIA report states that “Trans Hex currently employs approximately 230 staff on their
vessels,”*% whereas the SIA and the EIA report's own socioeconomic impact section elsewhere state
that THHMM employs 299 staff, comprising 178 skilled, 88 semi-skilled and 33 unskilled employees.*%
Of the 299-employee figure, 82 employees, approximately 27.5%, are recorded as foreign nationals,
with close to two-thirds of unskilled positions filled by foreign workers.*°” Neither the EA's reasons nor
the EIA report itself reconcile the 230/299 discrepancy, or disclose the foreign-employment

breakdown, when relying on employment as a socioeconomic benefit.

308. The SIA itself records that communities adjacent to prospecting activities onshore, including
Doringbaai, Papendorp and Ebenhaeser, “will not benefit from direct or indirect employment
opportunities,”®® and that, for these communities specifically, “zero work opportunities are created
due to the nature of the operation.”*®® This confirms, from the EAP’s own specialist, that the
communities whose fisheries and livelihoods are addressed throughout this ground receive no part of

the employment benefit relied upon to justify the EA.

309. Section 63 of NEMICMA and section 240 of NEMA both require the DMPR to weigh the
socioeconomic benefit of authorising an activity against its socioeconomic cost. Where, as here, the
benefit side of that comparison is built on an unreconciled workforce discrepancy, an undisclosed
foreign-employment composition, an express admission that the directly affected communities receive
no employment benefit at all, and two specialist reports that cannot agree on the resulting significance
rating, the comparison required by section 63 could not rationally have been undertaken by the

Department on the material before it, still less recorded in its reasons.
310. As such, this violates sections 6(2)(e)(iii), 6(2)(f)(ii) and 6(2)(h) of PAJA.

(f) Failure to apply the fisheries-specific socioeconomic comparison required by NEMICMA and

the SSF Policy as relevant considerations

311. As established above, the proposed prospecting activities will take place within coastal public
property.5% Therefore, section 63 of NEMICMA required the DMPR, in deciding whether to grant the

495 E|A at page 22.

4% Socioeconomic Impact Assessment at page 56, Table 6-6; EIA at page 106.

497 Socioeconomic Impact Assessment at page 56, Table 6-6.

498 Socioeconomic Impact Assessment at page 56.

499 Socioeconomic Impact Assessment at page 57.

500 The proposed prospecting concession areas fall within South Africa's coastal waters and therefore within "coastal public property" as defined in section 7
NEMICMA,; see EIA at page 28.
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EA, to take into account “the socioeconomic impact of the activity if it is authorised compared to if it is

not authorised.”5%!

312. Neither the EIA report nor the EA's reasons undertake or record any such comparative assessment
specifically in relation to the fisheries-dependent SSF communities identified in the record. In
particular, the EIA does not weigh the very low socioeconomic benefit of continued prospecting (on
the specialists' own assessment) against the countervailing socioeconomic cost to SSF households

that, on their own evidence, already derive a declining livelihood from the same resource.

313. Further, the Policy for the Small-Scale Fisheries Sector in South Africa, 2012 (“SSF Policy”),%%? was
not considered. Its stated vision is a “sustainable, equitable [] [s]mall-scale fishing sector in which the

well-being and livelihood of fishing and coastal communities are secured.”*%

314. The communities most directly affected by this application (Doringbaai, Papendorp, and Ebenhaeser)
are, on the record, in the midst of an unresolved, “highly politicised” statutory process for the allocation
of long-term small-scale fishing rights under the SSF Policy and the Marine Living Resources Act.*
Whether authorising further prospecting activities, however low the assessed impact, in the same
waters that are the subject of a SSF rights allocation is consistent with the objects of the SSF Policy

is a relevant consideration that nowhere features in the EIA report or the EA's reasons.

315. The above were relevant considerations to the granting of the EA, and therefore the decision violates
sections 6(2)(e)(iii) of PAJA, as well as sections 6(2)(f)(ii) and 6(2)(h).

(g) The EA’s reasons disclose no _independent reasoning, only repetition of the specialist

conclusions

316. The DMPR’s EA Annexure 1 reasons on this topic read, in relevant part —

“The [Fisheries Impact Assessment] stated that the proposed prospecting activities are likely to
present localised impacts of very low overall significance to fishing and mariculture operations. The
proposed activities are considered acceptable subject to adherence to the mitigation and stakeholder

engagement measures detailed in the specialist report,”5%

and

501 NEMICMA section 63(1)(e)(i) and (ii).

502 GN 474 in Government Gazette 35455 of 20 June 2012.

503 Socioeconomic Impact Assessment at page 23, citing the SSF Policy at page 17.

504 Fisheries Impact Assessment at page 66; Socioeconomic Impact Assessment at pages 58-59.
505 EA, Annexure 1: Reasons for the Decision, para 13(e).
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317.

318.

319.

320.

321.

“[tlhe [Socioeconomic Impact Assessment] stated that the prospecting activities would have a very
low to medium impact on employment, fishing, aquafarming, tourism, social services, sense of place

and health and safety.”%

These are both repetitions of the specialist conclusions, not independent reasoning. They do not
engage with, or even acknowledge, the contradicting community evidence addressed above, the
quantification gap, the SSF baseline data limitation, the cumulative impact concern (which was also
separately raised by members of the public during the comment period),%” or the NEMICMA and SSF

Policy considerations.

As the Supreme Court of Appeal held in Minister of Environmental Affairs and Tourism v Phambili
Fisheries (Pty) Ltd (a formulation applied by the Western Cape High Court in Green Connection when
assessing the adequacy of a Minister's appeal reasons touching fisheries and socioeconomic
impacts), a decision-maker must “explain his decision in a way which will enable a person aggrieved
to say, in effect: Even though | may not agree with it, | now understand why the decision went against
me.”%% This requires the decision-maker to “set out his understanding of the relevant law, any findings
of fact... and the reasoning processes which led him to those conclusions.”® The DMPR’s reasons

for granting the EA fall well short of this standard.

It follows that the reasons for the EA, insofar as they relate to fisheries and livelihood impacts, disclose
no rational connection between the information before the decision-maker and the conclusion
reached, in terms of section 6(2)(f)(ii)(cc) of PAJA, and fail to demonstrate that all relevant
considerations, including those identified above, were taken into account, in terms of section
6(2)(e)(iii) of PAJA.

In conclusion, and for the reasons set out above, the DMPR’s consideration of the impacts of the
proposed prospecting activities on commercial fishing operations and, in particular, on the livelihoods
of the small-scale fishing communities of Doringbaai, Papendorp, Ebenhaeser and Lutzville, was
materially inadequate. The EA is reviewable, on this ground alone, under sections 6(2)(b), 6(2)(e)(iii),
6(2)(f)(ii)(cc) and 6(2)(h) of PAJA, read with sections 24(4), 24(7)(b) and 240 of NEMA, and section
63 of NEMICMA.

Further, the inadequate public participation, particularly regarding SSF and previously disadvantaged

communities amounts to procedural unfairness and is a violation of section 6(2)(c) of PAJA.

508 EA, Annexure 1: Reasons for the Decision, para 3(f).

507 EIA at page 87 and at table 5 -4.

508 Minister of Environmental Affairs and Tourism v Phambili Fisheries (Pty) Ltd 2003 (6) SA 407 (SCA) at para 40, quoted and applied in Green Connection at
para 128.

509 Phambili Fisheries at para 40, quoted in Green Connection at para 128.
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C2. Failure to make available crucial documents

322.

323.

324.

325.

Various documents that formed, or should have formed, the basis of granting the EA were not made
publicly available during the EIA process and had to be individually requested. This undermines
transparency and procedural fairness, as shown below. Further, certain documents, that were
requested, were then refused by the EAP or Trans Hex, or ignored outright. This is a further violation

of procedural fairness.

Section 3(1) of PAJA states that administrative action which materially and adversely affects the rights
or legitimate expectations of any person must be procedurally fair."® A court may review
administrative action on the ground that it was procedurally unfair,®'" and it is not disputed by South
African courts that decisions granting environmental authorisation constitute administrative action in
terms of PAJA.512

Procedural fairness, in the context of resource-extraction authorisations, has been considered directly
by the Constitutional Court. In Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources
(Pty) Ltd and Others (“Bengwenyama Minerals”), the Court held that one purpose of consultation is
“to provide landowners or occupiers with the necessary information on everything that is to be done
so that they can make an informed decision in relation to the representations to be made, whether to
use the internal procedures if the application goes against them, and whether to take the
administrative action concerned on review” and that the “consultation process and its result in an
integral part of the fairness process”.5'® The Court further held that the process requires that affected
persons be informed “in sufficient detail of what the [activity] will entail ... in order for [them] to assess

what impact” it will have.5'

The SCA have since confirmed that this principle is not confined to landowner consultations in terms
of the MPRDA but also informs the assessment of procedural fairness in public participation processes
generally. In Sustaining the Wild Coast, the SCA applied the principle in Bengwenyama Minerals in
finding a seismic survey consultation process inadequate, citing as one basis for finding that the
relevant work programme had been described in the public notices using “technical and inaccessible”
language, from which communities could not properly assess the impact of what was proposed.®'®
When assessing the fairness of the process, the Court also treated a request by affected parties for

copies of the impugned decisions and other documents that had been ignored, as significant.5'®

510 PAJA section 3(1).

511 PAJA section 6(2)(c).

512 Fuel Retailers at paragraph 38.

513 Bengwenyama Minerals (Pty) Ltd and Others v Genorah Resources (Pty) Ltd and Others 2011 (4) SA 113 (CC) at para 66.

514 Above at paragraph 67.

515 Minister of Mineral Resources and Energy and Others v Sustaining the Wild Coast NPC and Others 2024 (5) SA 38 (SCA) at paragraphs 21 — 22, applying
Bengwenyama at paragraphs 66 — 67.

516 Above at paragraph 17.
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326.

327.

328.

In terms of regulation 40(2) of the EIA Regulations, the public participation process “must provide
access to all information that reasonably has or may have the potential to influence any decision with
regard to an application unless access to that information is protected by law”. This is reinforced by
section 2(4)(k) of NEMA in that “decision must be taken in an open and transparent manner, and
access to information must be provided in accordance with the law”,5'” and by section 195(1)(g) of the
Constitution, which requires that “transparency must be fostered by providing the public with timely,

accessible, and accurate information”.5'8

Regulation 40(2) specifies the exception to this rule is if the information genuinely “protected by law.”
In this context, NEMA defines “commercially confidential information” narrowly, as “commercial
information, the disclosure of which would prejudice to an unreasonable degree the commercial
interests of the holder,” expressly providing that “details of emission levels and waste products must
not be considered to be commercially confidential notwithstanding any provision of this Act or any
other law.”®'® Section 31Q(1A) of NEMA further provides that confidentiality restrictions do not apply
to information pertaining to environmental quality, risks to the environment or public safety, or
compliance with environmental legislation.5?° As discussed below, the EAP did not apply, or purport

to apply, this standard.

The following examples illustrate occasions where information capable of bearing directly on the
significant and legality of the proposed prospecting application was withheld from the public, without

any attempt to test withholding the information against the statutory framework above —

328.1. A stakeholder asked the EAP for a copy of any geophysical survey report and associated
maps flown by Trans Hex over the concession areas. The EAP’s response, having first stated
that no such survey had in fact been flown, went on to record, unprompted, that “reports and
maps from such an exercise would not be made available to the public, as they would be
valuable proprietary information.”®?' No attempt was made to test this assertion against the
“‘commercially confidential information” definition in NEMA, or to explain why survey data

bearing on the extent and location of seabed disturbance would meet that test.

328.2. Nisarox (Pty) Ltd, a competing right-holder with a live legal interest in whether Trans Hex’s
proposed method of mineral separation would result in it unlawfully coming into possession
of unpolished diamonds,®?? requested “detailed technical and engineering detail (including a
size flowsheet) on how Trans Hex plan to remove the minus 1mm fraction from the mined

material,” stating that “only after this information has been provided” could it give final

517 NEMA section 2(4)(k).

518 Constitution section 195(1)(g).

519 NEMA section 1, definition of “commercially confidential information”.

520 NEMA section 31Q(1A).

521 |ssues and Responses Summary (Appendix B2), Comment 36 (Allen Lyons, Strandfontein Ratepayers Association, 8 October 2024) and SRK's response

thereto.

522 |ssues and Responses Summary (Appendix B2), Comment 39 (Phillip Le Roux, on behalf of Nisarox (Pty) Ltd, 27 September 2024).
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328.3.

comment on the application.®?® Trans Hex refused outright, stating “we, understandably,
cannot disclose proprietary information to Nisarox about the design of our heavy mineral
separation plant.”%?* This is information going directly to whether the proposed prospecting
method could lawfully be undertaken without contravention of the Diamonds Act,%%° a matter
falling within the “compliance with... environmental legislation” carve-out in section 31Q(1A)
of NEMA, on any construction of that phrase that extends to legislation regulating the very

resource being prospected for.

More broadly, the Prospecting Work Programme (“PWP”) and Mining Work Programme
(“MWP”) are not shown to have formed part of the documents made generally available
during the Scoping Phase comment period. The EIA records that, during that period (30
August to 1 October 2024), hard copies of “the full report” (the Scoping Report) were placed

at four venues, and that an electronic version of “the report” was placed on SRK’s website. 5%

328.3.1. However, the record shows that a stakeholder, the Strandfontein Ratepayers
Association, had to email SRK individually to request the PWP and MWP,
copying two other individuals.®?” That request was made, and the PWP
supplied in response, on 1 October 2024, the final day of the 30-day Scoping
Phase comment period.®? It is unclear whether any stakeholder who did not
personally know to request the PWP, and who was not a party to that specific
email exchange, had access to it before the comment period on which the

entire Scoping Phase turned had already closed.

328.3.2. The Issues and Responses Summary, responding to two later, separate
requests for sight of the PWP and MWP, records the EAP's position that "[t]he
Prospecting Work Programme was circulated with the Final Scoping
Report."?® The Final Scoping Report is not the same document as the
Scoping Report that was already released for public comment. It is the later,
comment-incorporated version, submitted to DMPR only after the comment
period had already closed.5® This distinction is noteworthy because
circulating the PWP with that later document does not show it was available
during the period when the public was actually commenting on scope. The
Final Scoping Report was not submitted to DMPR until 24 October 2024, three
weeks after the 1 October 2024 close of the comment period the PWP ought

523 |ssues and Responses Summary (Appendix B2), Comment 113 (Phillip Le Roux, on behalf of Nisarox (Pty) Ltd, 12 July 2025).
524 |ssues and Responses Summary (Appendix B2), Comment 113, THHMM's response.

525 56 of 1986.
526 E|A page 85.
527 Appendix B4, email from Allen Lyons (Strandfontein Ratepayers Association) to Sam Leyde, cc Merle Sowman and Sue du Plessis, 1 October 2024, 11:11.
528 EJA Report, section 5.2.3 (recording the Scoping Phase comment period as 30 August to 1 October 2024); Appendix B4, email from Sam Leyde to Allen
Lyons, 1 October 2024, 17:10, attaching “11AB-12AB-13AB-PWP-2024.pdf".

529 |ssues and Responses Summary (Appendix B2), Comments 24, 30 and 31.

530 ElA section 5.2.6.

95



328.4.

328.5.

328.6.

to have informed. A document said to have been "circulated with" a report only
submitted after that opportunity to comment had already closed cannot
retrospectively cure the absence of that document during the period when

comment was in fact due.

Similarly, the Rehabilitation, Decommissioning and Closure Plan (“Closure Plan”) was not
available at all during the Scoping Phase. In a 1 October 2024 email exchange, the EAP
stated that the Closure Plan “is being compiled... and will be distributed to stakeholders
together with the Environmental Impact Assessment Report,”>*' which was only released
some eight months later, on 12 June 2025.%3? Stakeholders commenting during the Scoping
Phase, when the scope and terms of reference for the entire Impact Assessment Phase were
set, had no access whatsoever to the document that would ultimately govern financial
provision, rehabilitation, and closure liability for the project, and no opportunity to comment

on whether that scope was adequate.

328.4.1. When the Closure Plan was eventually provided, its adequacy was challenged
by more than one commentator as failing to meet the minimum content
standards prescribed by the Financial Provisioning Regulations, 20153 for
want of itemised, budgeted, auditable rehabilitation detail.>** Whatever the
merits of that separate criticism, which is not the subject of this ground, it
underscores that the document eventually made available, well after the point
at which it could inform the Scoping Phase, was no substitute for the earlier
and more meaningful opportunity to engage with it that the Regulations

contemplate.

The BLC requested the Screening Tool Report and the Site Sensitivity Verification Report
from the EAP on 29 July 2026, as this was not available in the EIA but had been available at
the Scoping Phase. The EAP responded with the requested documents on 30 July 2026, to
which the BLC responded to on the same day, requesting access to the Final Scoping Report
(which was not on the website). The EAP provided a shared file, but the file had a secure
link, and access was conditional upon the collection of certain data. The BLC requested a
publicly available link on 30 July 2026, to which there was no further response from the EAP.

This correspondence is annexed at Appendix BLC7.

DMPR’s own Annexure 1 to the EA, listing the “key factors considered in making the
decision,” identifies the Scoping Report, the Public Participation Process Report, the EMPr,

and the four specialist impact assessments (Appendices C1 to C4) as forming the basis of

531 Appendix B4, email from Sam Leyde to Allen Lyons, 1 October 2024, 17:10.

532 E]A section 5.3.1.

533 GNR 1147 in Government Gazette 39425 of 20 November 2015.

534 |ssues and Responses Summary (Appendix B2), Comments 114 (Zarreen Xanthe Khan, PTWC, 4 July 2025) and 117.
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329.

330.

331.

the decision.** Neither the PWP, the MWP, nor the Closure Plan is listed. However, the EA’s
own site-specific conditions and project description draw directly on PWP content, including
the number and type of samples to be taken, the drilling depth, and the survey/sampling
vessel to be used.®*¢ A document not shown to have been made generally available, and
whose reliance is not acknowledged in DMPR’s own reasons, nonetheless demonstrably

shaped the terms of an authorisation granted in the public’'s name.

For these reasons, the process by which the EA was granted was procedurally unfair. Documents
which formed, or ought to have formed, part of the information base for the public’s assessment of the
application, including geophysical survey data, the mineral separation-plant flowsheet, the PWP, the
MWP, and the Rehabilitation, Decommissioning and Closure Plan, were either withheld outright on an
untested assertion of proprietary status, or made available, if at all, only to individual stakeholders
who happened to request them, and in at least one instance only after the comment period they were

meant to inform had already closed.

This falls short of the standard set in Bengwenyama Minerals and applied in Sustaining the Wild Coast
SCA (that affected persons be informed in sufficient detail to make properly informed
representations),®®” the access obligation in regulation 40(2) of the EIA Regulations, and is
inconsistent with the transparency principles in section 2(4)(k) of NEMA and section 195(1)(g) of the

Constitution.

The failure to meaningfully consult with affected fisher communities, alongside the suite of concerns
raised by the appellants, engage constitutional rights that inform how the whole record should be
weighed. Section 24 of the Constitution guarantees everyone the right to an environment that is not
harmful to their health or well-being, and to have the environment protected, for the benefit of present
and future generations, through reasonable legislative and other measures that prevent pollution and
ecological degradation and secure ecologically sustainable development. Sections 30 and 31
guarantee the right to participate in the cultural life of one's choice and the right of communities to
enjoy their culture. These same rights were decisive in Sustaining the Wild Coast APC arid Others v
Minister of Mineral Resources and Energy and Others, in which the court reviewed and set aside an
exploration right (and its renewals) granted for a seismic survey off the Wild Coast. The court held,
first, that the consultation process was procedurally unfair under section 6(2)(c) of PAJA because it
failed to engage the affected coastal communities meaningfully; and, second and independently, that
the decision-maker's failure to take into account the anticipated harm to marine life, the affected
communities' spiritual and cultural rights, and their rights to livelihood, was itself a failure to have

regard to relevant considerations under section 6(2)(e)(iii) of PAJA. The court accepted, citing the

535 EA, Annexure 1 (“Reasons for the Decision”), paragraphs (d) to (j).

53 EA, “Environmental Authorisation Site Specific Conditions” and project description (recording, among other things, the number of samples to be collected,
drilling depth, and the survey/sampling vessel).

537 Bengwenyama Minerals at paragraphs 66-67, as applied in Sustaining the Wild Coast SCA at paragraphs 21-22.
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332.

earlier interim interdict judgment in the same matter, that a community's customary and spiritual
relationship with the sea must be respected and, where a proposed activity may disturb it, must be
considered by the decision-maker even where those beliefs are unfamiliar to the decision-maker

personally.

Accordingly, the decision to grant the EA violates section 6(2)(c) of PAJA, and section 6(2)(b) of PAJA
read with Regulation 40(2) of the EIA Regulations.

GROUND D: THE GRANTING OF THE EA IS PREMATURE IN THE ABSENCE OF MARINE SPATIAL
PLANS

333.

334.

335.

336.

The decision to grant the EA is unlawful because it is not connected to the information before the
competent authority or the purpose of the empowering legislation. The decision also failed to take

relevant considerations into account. We say this for the following reasons.

The decision to grant the EA allocates a portion of South Africa’s marine environment to a potentially
conflicting industrial use before the integrated marine spatial planning process contemplated by the
MSPA has been completed. In this regard, the MSPA introduces an integrated system of marine
governance intended to ensure that decisions allocating marine space occur within a coherent
strategic planning framework rather than through isolated, sector-specific authorisations. By granting
an EA before that framework has been established for the relevant marine area, the competent
authority has exercised its discretion in a manner that frustrates the purpose of the MSPA and fails

to take relevant considerations into account.

The purpose of the MSPA is significant. Parliament enacted the MSPA precisely to address the
sector fragmentation of decisions affecting ocean use. As reflected in the long title of the Act, its
purpose is to establish "a framework for marine spatial planning in South Africa" and to provide for
"the governance of the use of the ocean by multiple sectors". Section 2 confirms that the objectives of
the Act include promoting coordinated ocean governance, balancing economic development with
ecological sustainability, conserving the marine environment for present and future
generations, facilitating equitable access to ocean resources, and giving effect to South Africa's

international obligations concerning integrated ocean management.

The structure of the Act demonstrates that marine spatial planning is intended to precede, rather than
follow, significant decisions concerning the allocation of ocean space. The Act requires the
development of a National Marine Spatial Planning Framework, followed by Marine Sector Plans
prepared by relevant organs of state, and thereafter the preparation and approval of Marine Area
Plans for each of South Africa's marine planning areas. These planning instruments are intended to
provide the strategic framework within which individual licensing decisions are made. This sequencing

reflects Parliament's recognition that decisions concerning offshore development should occur only
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337.

338.

339.

340.

after competing ecological, economic and social interests have been considered at a strategic level,

rather than through the cumulative effect of numerous individual licensing decisions.

This intention is reinforced by section 3(2) of the MSPA, which provides that any right,
permit, licence or other authorisation issued under any other law "must be consistent with the
approved marine area plans." Although Marine Area Plans have not yet been approved for the relevant
planning area, the provision is nevertheless highly instructive. It demonstrates Parliament's clear
intention that EAs granted under NEMA are ultimately to be assessed against integrated spatial
planning. It would be inconsistent with the purpose of the Act if the absence of Marine Area
Plans (resulting largely from delays within the State itself) could simply be ignored while extensive
rights to occupy and utilise marine space continue to be granted. Such an interpretation
would substantially undermine the very planning system Parliament established. It would allow the
strategic planning process to become retrospective, with Marine Area Plans required to accommodate
rights already granted, rather than prospectively determining the most appropriate uses of ocean

space before rights are allocated.

The National Marine Spatial Planning Framework (“the Framework”) confirms this interpretation. The
Framework repeatedly explains that marine spatial planning is intended to overcome fragmented
sectoral decision-making by providing an integrated process through which competing uses of marine
space are identified, evaluated and reconciled before individual authorisations are granted. It
recognises that South Africa's oceans are increasingly subject to competing demands, including
fishing, mining, shipping, biodiversity conservation, offshore energy development and tourism. Rather
than allowing each sector to expand independently, the Framework contemplates a coordinated
process through which ecological priorities, cumulative impacts and sectoral conflicts are assessed
across the marine environment as a whole. Marine Area Plans are specifically intended
to identify compatible and incompatible uses, resolve spatial conflicts, identify areas requiring
enhanced environmental protection, and provide strategic guidance to licensing authorities.
Importantly, the Framework envisages that project-level environmental assessments will thereafter

occur within the strategic context established by marine spatial planning.

While the EIAR mentions marine spatial planning,? and recognises that the Framework “aims to guide
the national regulatory authorities as the entities responsible for preparation of Marine Area Plans,
intended to enable the sustainable development of South Africa’s ocean territory”, it fails entirely to
engage with these planning imperatives and how the EIA responds to them. Indeed, this is impossible
in a scenario where no Marine Area Plans have been developed. This should militate against granting

the EA, not support a favourable decision.

The EA has been granted in precisely the fragmented manner that the MSPA was enacted to prevent.
In the absence of an approved Marine Area Plan, there has been no integrated assessment of whether
offshore mineral prospecting represents the most appropriate use of this portion of the marine

environment when considered alongside existing fisheries, marine protected areas, sensitive
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341.

342.

343.

ecosystems, shipping routes, cultural heritage values and other present or future ocean uses. There
has likewise been no strategic assessment of cumulative impacts arising from multiple prospecting
applications currently being pursued along South Africa's west coast. Instead, the application has
been considered largely on its own merits. That approach effectively perpetuates the sector-by-sector
allocation of marine space that Parliament concluded was inadequate and sought to replace through
the MSPA.

This omission is particularly significant because the MSPA expressly embraces principles of
ecosystem-based management, adaptive management, precaution, sustainable
development, equitable access and integrated decision-making. These principles recognise that the
marine environment functions as an interconnected ecological system and that decisions concerning
one activity cannot appropriately be taken without understanding their interaction with other existing
and anticipated uses. While those principles are directed primarily at the marine spatial planning
process itself, they nevertheless reflect Parliament's conception of good marine governance. In
exercising discretionary powers under other legislation affecting the marine environment, decision-
makers are required to interpret and apply those powers consistently with the broader legislative
framework enacted by Parliament. The Minister was therefore required to consider whether granting
a long-term EA before the completion of the statutory planning process would undermine
the objectives of the MSPA. There is no indication in the Reasons for the decision that this question
was considered. In fact, any consideration of the MSPA and Framework are entirely absent from the
EA.

The Constitutional Court has repeatedly emphasised that statutory powers must be interpreted and
exercised purposively. In Natal Joint Municipal Pension Fund v Endumeni Municipality,® the Supreme
Court of Appeal confirmed that statutory interpretation requires consideration not only of the language
used but also the context and purpose of the legislation as a whole. Similarly, in Cool Ideas 1186 CC
v Hubbard,* the Constitutional Court reaffirmed that legislation should be interpreted in a manner that
promotes rather than defeats its statutory purpose. Applying these principles, the MSPA cannot
sensibly be interpreted as creating an elaborate system of strategic marine planning that may simply
be disregarded until such time as Marine Area Plans happen to be completed. Such an interpretation
would deprive much of the Act of practical effect during the very period when

decisions allocating marine space continue to be made.

Finally, the absence of Marine Area Plans cannot be treated as legally irrelevant merely because the
State has yet to complete them. An authority is required to exercise its powers consistently with the
legislative framework enacted by Parliament. The State cannot rely upon its own delay in
implementing legislation to justify decisions that undermine that legislation's purpose.® Where
Parliament has established an integrated planning regime intended to guide future allocations of
ocean space, the Minister is required, at the very least, to demonstrate that granting an EA in advance

of that process will not prejudice the achievement of the statutory objectives or constrain future marine
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344.

spatial planning. The EA and Reasons for the decision disclose no such assessment. Instead, the
decision proceeds as though the MSPA and the pending marine spatial planning process are of no

consequence.

For these reasons, the decision to grant the EA was premature. It failed to give meaningful effect to
the integrated governance framework established by the MSPA, frustrated the purpose of that Act,
failed to take into account highly relevant statutory considerations, and was inconsistent with the
environmental management principles contained in NEMA and the constitutional obligation to secure
ecologically sustainable development. The decision accordingly falls to be set aside on appeal on the
basis of sections 6(2)(f)(ii) and 6(2)(e)(iii) of PAJA.

CONCLUSIONS

345.

346.

The EIA Report failed to assess the receiving environment into which the activities would be
introduced; it failed to justify why those activities should proceed at all; and it was produced through
a process that excluded those most directly affected by them. Each failure is independently
reviewable. Together, they left the DMPR without the information, and without the lawful process,

required to determine whether the proposed prospecting would have acceptable impacts.
In summary, the EA was granted in circumstances where —

346.1. Ground A1: the ecological significance and resilience of the southern Benguela upwelling
system, the NCMSBP, NEMBA, and section 63 of NEM:ICMA were relevant considerations
under section 240(1) of NEMA which were not taken into account, and the treatment of small
pelagic fish exclusively as a fishery resource, without regard to their ecosystem function or
to the collapsing predator populations dependent on them, bears no rational connection to
the record. These are violations of sections 6(2)(b), 6(2)(d), 6(2)(e)(iii) and 6(2)(f)(ii)(cc) and
(dd) of PAJA.

346.2. Ground A2: the Screening Tool's Very High aquatic biodiversity rating made an Aquatic
Biodiversity Specialist Assessment obligatory, and DEADP said so in writing at scoping
stage. None was obtained, no referral was made under section 240(4) of NEMA, the Olifants
EMP and the NBA 2025 classifications were not considered, the objections of DEADP,
CapeNature, the Matzikama Local Municipality and registered I&APs were neither
incorporated nor answered with justifications or reasons, and the EA does not mention either
Estuary. These are violations of sections 6(2)(b), 6(2)(c), 6(2)(e)(iii), 6(2)(f)(ii) and 6(2)(h) of
PAJA.

346.3. Ground A3: no Climate Change Impact Assessment and no dedicated climate or greenhouse
gas specialist study was commissioned; the vessel emissions acknowledged in the EIA report
were never quantified or rated; climate change was named as relevant to specific receptors
in the Applicant's own specialist appendices and then excluded from the operative
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346.4.

346.5.

346.6.

346.7.

346.8.

346.9.

methodology of those same reports; and the need and desirability case relies on the benefits
of future mining while saying nothing of that mining's climate consequences. These are
violations of sections 6(2)(b), 6(2)(e)(iii), 6(2)(f)(ii) and 6(2)(h) of PAJA.

Ground A4: the cumulative impact assessment does not assess the proposed prospecting
together with existing, authorised and reasonably foreseeable activities affecting the same
receiving environment, omits climate change from the Valued Environmental and Social
Components altogether, and discounts foreseeable effects by reference to uncertainty; the
EA's reasons do not mention cumulative impacts at all. These are violations of section 6(2)(b)
read with sections 6(2)(e)(iii) and 6(2)(f)(ii) of PAJA.

Ground B1: need was established by reference to the Applicant's commercial motivation, and
both need and desirability hinged on selective application of development planning
instruments. The EIA’s deviation from the NCMSBP across approximately 25% of the
Precinct was justified only by characterising that instrument as non-binding, contrary to
section 240(1)(b) of NEMA. Need and Desirability was not assessed in accordance with the
Need and Desirability Guidelines. These are violations of sections 6(2)(b), 6(2)(d) and
6(2)(f)(ii) of PAJA.

Ground B2: alternatives were expressly "not specifically assessed"; no location, footprint,
technology or operational alternative was evaluated, notwithstanding the acknowledged CBA
and ESA overlap; and the no-go alternative was rejected because it would preclude the
benefits of the activity and of future mining. These are violations of section 6(2)(b) read with
sections 6(2)(e)(iii), 6(2)(d) and 6(2)(f)(ii) of PAJA.

Ground C1: the evidence of the small-scale fishing communities of Doringbaai, Papendorp,
Ebenhaeser and Lutzville contradicted the specialist conclusions and was neither engaged
with nor answered; the livelihood impact was never quantified or attempted to be qualified;
the acknowledged weaknesses in the small-scale fisheries baseline were not carried into the
significance ratings; the fisheries-specific comparison required by NEM:ICMA and the SSF
Policy was not undertaken; and the EA's reasons repeat the specialist conclusions rather
than disclose any independent reasoning. These are violations of sections 6(2)(b), 6(2)(c),
6(2)(e)(iii), 6(2)(f)(ii)(cc) and 6(2)(h) of PAJA.

Ground C2: documents which formed, or ought to have formed, part of the information base
for public comment were only released to individuals who requested them personally, only
made available after the close of certain commenting periods, and in some instances, not
provided at all (despite requests from stakeholders). These are violations of section 6(2)(c)
of PAJA, and section 6(2)(b) read with regulation 40(2) of the EIA Regulations.

Ground D: the decision to grant the EA was taken in the absence of the necessary Marine

Spatial Planning tools being in place. It failed to give meaningful effect to the integrated
102



347.

348.

349.

350.

351.

governance framework established by the MSPA, frustrated the purpose of that Act, failed to
take into account highly relevant statutory considerations, and was inconsistent with the
environmental management principles contained in NEMA and the constitutional obligation
to secure ecologically sustainable development. This is a violation
of sections 6(2)(f)(ii) and 6(2)(e)(iii) of PAJA.

Each of these is, on its own, an irregularity under section 6 of PAJA sufficient to vitiate the decision.
Where administrative action is bad on one valid ground of review, it falls to be set aside

notwithstanding that other reasons may have been sound.

They should not, however, be read in isolation, because their effect is cumulative. A decision to
authorise 1 650 drill samples, 2 230 vibracore samples and 625 bulk grab samples across 321 km? of
the southern Benguela, which is an area straddling the mouths of two Endangered estuaries,
overlapping a proposed Critical Biodiversity Area and an Ecological Support Area, and supporting the
small-scale fisheries on which four coastal communities depend. This decision was taken without an
Aquatic Biodiversity Assessment, without a Climate Change Assessment, without a lawful Cumulative
Impact Assessment, without an assessment of alternatives, and without meaningful engagement with
the affected communities, is a decision that no reasonable decision-maker could have taken on this
record. That is a violation of section 6(2)(h) of PAJA.

Nor are these defects curable by the conditions attached to the EA. The EAP's own recommendation,
that destructive prospecting be approved only outside the areas delineated as CBAs, was not carried
into the EA. The EA consequently draws no such distinction. The conditions do not mention either
Estuary, and the only condition of potential relevance refers to "sensitive habitats" that are not
identified. Conditions cannot repair an information base that was never assembled: the assessments
that would have identified what needed to be conditioned were the very assessments that were not

done.

For these reasons the decision to grant the EA was materially influenced by errors of law and fact,
taken without proper consideration of mandatory and material considerations and on the basis of
inadequate information, is not rationally connected to the information before the decision-maker or to

the reasons furnished, and was procedurally unfair. It falls to be set aside.

Accordingly, based on the above grounds, we respectfully request that the EA granted for reference
number (WC) 30/5/1/1/2/10474PR be set aside.

RELIEF SOUGHT

352.

The Appellants request that:

352.1. The appeal be upheld;
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352.2. The environmental authorisation granted under reference number (WC) 30/5/1/1/2/10474PR

be set aside;

353. Alternatively, the Appellants request that the matter be remitted for reconsideration with the direction
that the EA may not be reconsidered until a revised EIA report is provided and subject to a public

participation process, including, inter alia:
(i) a climate change impact assessment;
(i) an Estuarine Impact Assessment for the Olifants Estuary;
(i) a proper Cumulative Impact Assessment (including climate stressors);
(iv) a meaningful Alternatives assessment; and
(v) a meaningful Need and Desirability assessment;
354. The EA is not granted until the NCMSBP/CBA status of the precinct is resolved.

355. The Appellant records that, pending the determination of this appeal, the environmental authorisation

is suspended in terms of section 43(7) of NEMA.

Yours faithfully,
BIODIVERSITY LAW CENTRE NPC

Per: Kate Handley
CONSERVATION OUTCOMES

(M e

Per: Kevin McCann

MASIFUNDISE DEVELOPMENT TRUST

Per: Jonathan Julies
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